Guiding Case No. 23: Sun Yinshan v. Jiangning Store of Nanjing Auchan
Supermarket Co., Ltd.(Sales contract dispute)

(Issued on January 26, 2014, as adopted by the Judicial Committee of the Supreme
People's Court after deliberation)
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Judgment's Key Points

Where a consumer who has purchased food not up to the food safety standards claims
that the seller or producer should compensate the consumer in the amount of ten times
the money paid under the Food Safety Law or compensate the consumer according to
other statutory compensation standards, the people's court should support such a claim
whether the consumer knew that the food was not up to the safety standards at the time of
purchase.

Relevant Legal Provisions

Paragraph 2, Article 96 of the Food Safety Law of the People's Republic of China
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On May 1, 2012, plaintiff Sun Yinshan purchased 15 bags of “Yutu” sausages from
defendant Jiangning Store of Nanjing Auchan Supermarket Co., Ltd. (hereinafter referred
to as “Auchan Supermarket Jiangning Store”), but the warranty period of 14 bags of them
worth 558.6 yuan had expired. After payment to the cashier, Sun Yinshan went straight to
the information desk to claim compensation. Sun Yishan filed a lawsuit in the court after
negotiation failed, requiring Auchan Supermarket Jiangning Store to compensate him in
the amount of 5,586 yuan, ten times the money paid for the 14 bags of sausages.

Judgment

On September 10, 2012, the People's Court of Jiangning District, Nanjing City, Jiangsu
Province issued a civil judgment (No. 646 [2012], First, Civil Division, Jiangning):
Defendant Auchan Supermarket Jiangning Store should compensate plaintiff Sun
Yinshan in the amount of 5,586 yuan within ten days from the effective date of this
judgment. After the pronouncement of this judgment, neither of the parties appealed, and
this judgment came into force.

Judgment's Reasoning

In the effective judgment, the court held that: As for whether plaintiff Sun Yinshan was a
consumer, Article 2 of the Law of the People's Republic of China on the Protection of
Consumer Rights and Interests provided that: “The rights and interests of consumers who
purchase and use commodities or receive services for consumption needs in everyday life
shall be protected by this Law; or, if this Law is silent, be protected by other applicable
laws and regulations.” Consumer was a concept as opposed to seller and producer.
Whoever purchased and used commodities or received services in market transactions
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for personal or household needs in everyday life rather than needs of business activities
or occupational activities should be determined as a consumer “for consumption needs in
everyday life” regulated by the law on the protection of consumer rights and interests. In
this case, neither the plaintiff nor the defendant raised any objection to the fact that Sun
Yinshan purchased sausages from Auchan Supermarket Jiangning Store. It may be
determined that Sun Yinshan purchased commodities and did not resell, or use in any
business, the purchased sausages. Auchan Supermarket Jiangning Store failed to
provide evidence to prove that Sun Yinshan's purchase of commodities was for business
purposes. Sun Yinshan claimed compensation on the ground that the purchased food was
beyond the warranty period, which was the plaintiff's exercise of a statutory right.
Therefore, it was groundless for Auchan Supermarket Jiangning Store to argue that Sun
Yinshan was not a consumer because of the plaintiff's “intentional purchase of expired
commodities for compensation.”

As for whether defendant Auchan Supermarket Jiangning Store knowingly sold food not
up to the food safety standards, Article 3 of the Food Safety Law of the People's Republic
of China (hereinafter referred to as the “Food Safety Law”) provided that: “Food producers
and traders shall, in accordance with laws, regulations, and food safety standards,
conduct food production and trade activities, be responsible to the society and the general
public, ensure food safety, accept social supervision, and assume social responsibilities.”
According to item (8), Article 28 of this Law, food with an expired warranty period was food
prohibited in production and trade. Food sellers had the statutory obligation to ensure food
safety, and should sort out food not up to the safety standards in a timely manner. As a
food seller, Auchan Supermarket Jiangning Store should store food according to the
requirements for ensuring food safety, check the food to be sold in a timely manner, and
sort out food with an expired warranty period. Auchan Supermarket Jiangning Store put
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“Yutu” sausages with an expired warranty period on the shelf, sold them, and, therefore,
failed to fulfill its statutory obligation. It may be determined that Auchan Supermarket
Jiangning Store knowingly sold food not up to the food safety standards.

As for the liabilities of defendant Auchan Supermarket Jiangning Store, paragraph 1,
Article 96 of the Food Safety Law provided that: “Whoever violates this Law, causing any
personal, property, or other damage, shall assume compensatory liability in accordance
with the law.” Paragraph 2 thereof provided that: “In addition to claiming damages, a
consumer may require the producer or the seller to compensate the consumer in the
amount of ten times the money paid, if food not up to the food safety standards is
produced or knowingly sold.” Where a seller knowingly sold food not up to the safety
standards, a consumer may claim both damages and compensation of ten times the
money paid, or only claim compensation of ten times the money paid. In this case, plaintiff
Sun Yinshan only required Auchan Supermarket Jiangning Store to pay compensation of
ten times the money paid, which was the result of the party's exercise of discretion
regarding the party's rights and should be supported. Defendant Auchan Supermarket
Jiangning Store argued that the plaintiff knowingly purchased expired food in the hope of
benefiting from the defendant's errors and the compensation of ten times the money paid
should not be granted. Since a consumer was entitled to compensation of ten times the
money paid according to the above-mentioned legal provisions, the benefit obtained
through the compensation was an interest protected by law. The law did not put any
limitation on the shopping motive of a consumer. Therefore, this argument of the
defendant should not be supported.
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