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Introduction to EU Law – Selected Cases

Cont.
Free Movement of Persons
Non-Discrimination on Grounds of Nationality
· Rights of EU citizens under fundamental freedoms of movement of persons stronger than under mere non-discrimination and EU citizenship provisions

· In particular: 

Art. 18

Every citizen of the Union shall have the right to move and reside freely within the territory of the Member States, subject to the limitations and conditions laid down in this Treaty and by the measures adopted to give it effect.

-> Conditions laid down in Free Movement of EU Citizens Directive 
-> Reminder: properties of Directives (Art. 249 EC)

= Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States amending Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC (OJ L 158, 30.4.2004), 
Official Journal L 229 , 29/06/2004 P. 35 - 48
· End of transposition period: May 2006

· Directive lays down (Art. 1):
(a) the conditions governing the exercise of the right of free movement and residence within the territory of the Member States by Union citizens and their family members;

(b) the right of permanent residence in the territory of the Member States for Union citizens and their family members;

(c) the limits placed on the rights set out in (a) and (b) on grounds of public policy, public security or public health.

· Restrictions under Directive for non-economically active EU citizens:
· Unconditional right of residence for only three months (Art. 6)
· More than three month only if they have

· sufficient means to maintain themselves and any family members
· health insurance (Art. 7)

Article 7

Right of residence for more than three months

1. All Union citizens shall have the right of residence on the territory of another Member State for a period of longer than three months if they:

(a) are workers or self-employed persons in the host Member State; or

(b) have sufficient resources for themselves and their family members not to become a burden on the social assistance system of the host Member State during their period of residence and have comprehensive sickness insurance cover in the host Member State; or

(c) are enrolled at a private or public establishment, accredited or financed by the host Member State on the basis of its legislation or administrative practice, for the principal purpose of following a course of study, including vocational training; and

have comprehensive sickness insurance cover in the host Member State and assure the relevant national authority, by means of a declaration or by such equivalent means as they may choose, that they have sufficient resources for themselves and their family members not to become a burden on the social assistance system of the host Member State during their period of residence; or

(d) are family members accompanying or joining a Union citizen who satisfies the conditions referred to in points (a), (b) or (c).

… 

· Advantage to fall under fundamental freedoms of workers, establishment or services

· ECJ interprets scope of fundamental freedoms widely (remember: recipients of services since Luisi and Carbone case)

Workers (cf. Kranemann case):
Article 39

1. Freedom of movement for workers shall be secured within the Community. … 
· direct effect

· non-discrimination

· freedom/prohibition of impediments to exercise of freedom beyond non-discrimination

· distinctly applicable restrictions only under Art. 39 (3) and (4) EC (public policy, public security or public health, exclusion of public service)
· indistinctly applicable impediments only if objectively justified by legitimate public interest

Concept of ‘worker’
· EC law concept, not to be defined individually by Member States

· no definition in EC Treaty or secondary legislation
· ECJ definition (Case 66/85 – Lawrie Blum (trainee teacher):
Objectively defined, a worker is a person who 
· is obliged to provide services for another 
· in return for monetary reward and 
· who is subject to the direction and control of the other person as regards the way in which the work is to be done.

Added in Case 53/81 – Levin 
· No matter whether it is full time or part time employment

· No matter whether income generated is sufficient to guarantee minimum required for subsistence
Reasons given: 
· Free movement of persons would be jeopardised if rights conferred were reserved to persons engaged in full-time employment and earning, as a result, a wage at least equivalent to the guaranteed minimum wage in the sector under consideration.
However:

· Whilst part-time employment is not excluded from the field of application of the rules on freedom of movement of workers, those rules cover only the pursuit of effective and genuine activities, to the exclusion of activities on such a small scale as to be regarded as purely marginal and ancillary.
-> student with part-time work is not a worker if studies are main purpose and work only ancillary.
· traineeship: 
· established case law that traineeship conducted under an employment contract which otherwise fulfils conditions set out above is ‘work’ in the EC law sense of the term of ‘worker’ (cf. case C-79/99 – Schnorbus on legal trainees (Referendare) in Germany)
· trainees make contribution to employer’s activities

· no matter whether part of the training takes part outside the public sector: origin of remuneration irrelevant for community concept of ‘worker’

· no matter whether remuneration only constitutes minimum maintenance allowance 

· activity in the public sector (Art. 39 (4) EC exception): no exclusion at least as far as trainees’ activity outside the public service is concerned (Kranemann: work for UK law firm)

Rights of workers

Listed in Art. 39 (2) and (3)

· no discrimination based on nationality as regards 
· employment, 
· remuneration and 
· other conditions of work and employment.
· Rights 

(a) to accept offers of employment actually made;

(b) to move freely within the territory of Member States for this purpose;

(c) to stay in a Member State for the purpose of employment in accordance with the provisions governing the employment of nationals of that State laid down by law, regulation or administrative action;

(d) to remain in the territory of a Member State after having been employed in that State, subject to conditions which shall be embodied in implementing regulations to be drawn up by the Commission.

· residence, access to social security systems etc also regulated in secondary legislation (new: Directive 2004/38)
· reimbursement of travel expenses 

· cannot be limited to travel expenses incurred in Member State of employment

· to the exclusion of travel expenses incurred outside the Member State

· bc:

· even if not based on discrimination on grounds of nationality

· no purely internal situation of Member State and own national exercising activity in home Member State

· free movement of persons rights also work against own Member State provided that there is cross-border element in case

· impediment to exercise of free movement rights

· no justification by reasons of a limited budget:

· limitations only permissible if justified by legitimate aim in the public interest

· does not include merely economic considerations

· proportionality requirements met

· suitability of measure (reimbursement of travel expenses limited to expenses incurred in Germany: (-) as travel abroad may even be cheaper than travel in Germany)
· necessity: measure not going beyond what is necessary for purpose to be achieved

Students’ Rights of Access to Education in other Member States and Access to Grants etc.
Rights of Access to Education in other Member States
Legal basis: Art. 12 EC
Article 12

Within the scope of application of this Treaty, and without prejudice to any special provisions contained therein, any discrimination on grounds of nationality shall be prohibited.

Access to university education within the scope of application of the Treaty (Commission v. Austria case)?
· limited competences of EC in area of education and vocational training, excluding any harmonisation (Art. 149 and 150 EC)

· originally only limited competence in area of vocational training

· ECJ accepted that most university studies constitute vocational training

=> still: Member States expressed their will to maintain control over this area, even after introduction of EU citizenship and competence for education

· ECJ: Limited competences are sufficient to bring matter within scope of the Treaty

=> Art. 12 EC applies

· (case 293/83 – Gravier (study of comic strip design in Belgium, no higher fee for EC Member State nationals than for home students))
· for case of Commission v Austria:

· right to equal treatment to include right of holders of diplomas awarded in another Member State not to be made subject to conditions which are not imposed on students who have obtained their diplomas in Austria?
· Prohibition to impose entrance examination or numerus clausus and the like of Member State of origin which does not apply to Austrian students?
· Fear of Austria that otherwise students from other Member States who cannot study at home due to insufficient marks in School leaving examination or fail in entrance examination will all come to Austria to study there.

However: ECJ
· refers to Treaty aim in Art. 3 (1) EC and second indent of Art. 149 EC to encourage mobility of students and teachers

· refers to Union Citizenship as the fundamental status of EU citizens, which includes equality of treatment in law irrespective of their nationality
· subject only to express exceptions (cf. case C-184/99 – Grzelczyk (social aid for student in spite of express exclusion of maintenance grants)
· in principle: equal treatment right

· access to university with Austrian diploma or equivalent without any additional, distinctly applicable extra requirements
Restrictions to this right: require justification

-> restrictions not limited to public policy, public security and public health under Art. 12

Aim: 

· safeguarding homogeneity of Austrian higher or university education
· prevention of circumvention of requirements of home Member State/abuse or fraudulent conduct
· ECJ: accepts these as such, 

· however: requires individual case-by-case examination
· no national legislation of preventive nature before any problems start to emerge or materialise

· chance of circumvention of home requirements is essence of right to free movement for students

