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Recent Cases in EU Law

Police and Judicial Cooperation in Criminal Matters
Police and Judicial Cooperation in Criminal Matters in the Architecture of the EU

European Communities

· European (Economic) Community, 1958

· European Atomic Energy Community, 1958

· (European Coal and Steel Community, 1952 – 2002)

European Union (1993)

· Common Foreign and Security Policy
· Police and Judicial Cooperation in Criminal Matters

Jurisdiction of the ECJ in Police and Judicial Cooperation in Criminal Matters 

· ECJ started as court of the communities

· International law does not necessarily provide for any court or tribunal to have jurisdiction
· Jurisdiction of international court or tribunal under international law depends on declaration of states to submit themselves to such jurisdiction

· EU: ECJ jurisdiction – Art. 46 EU Treaty

Article 46

The provisions of the Treaty establishing the European Community, the Treaty establishing the European Coal and Steel Community and the Treaty establishing the European Atomic Energy Community concerning the powers of the Court of Justice of the European Communities and the exercise of those powers shall apply only to the following provisions of this Treaty:

	(a)
	  
	…


	(b)
	  
	provisions of Title VI, under the conditions provided for by Article 35;


Title VI = PJC-Title

	(c)
	  
	…


	(d)
	  
	Article 6(2) with regard to action of the institutions, in so far as the Court has jurisdiction under the Treaties establishing the European Communities and under this Treaty;


	(e)
	  
	…


	(f)
	  
	…     


-> Art. 35 EU: 

1.   The Court of Justice of the European Communities shall have jurisdiction, subject to the conditions laid down in this article, to give preliminary rulings on the validity and interpretation of framework decisions and decisions, on the interpretation of conventions established under this title and on the validity and interpretation of the measures implementing them.

2.   By a declaration made at the time of signature of the Treaty of Amsterdam or at any time thereafter, any Member State shall be able to accept the jurisdiction of the Court of Justice to give preliminary rulings as specified in paragraph 1.

3.   A Member State making a declaration pursuant to paragraph 2 shall specify that either:

	(a)
	  
	any court or tribunal of that State against whose decisions there is no judicial remedy under national law may request the Court of Justice to give a preliminary ruling on a question raised in a case pending before it and concerning the validity or interpretation of an act referred to in paragraph 1 if that court or tribunal considers that a decision on the question is necessary to enable it to give judgment; or


	(b)
	  
	any court or tribunal of that State may request the Court of Justice to give a preliminary ruling on a question raised in a case pending before it and concerning the validity or interpretation of an act referred to in paragraph 1 if that court or tribunal considers that a decision on the question is necessary to enable it to give judgment.


…

· jurisdiction in PJC not comprehensive, but dependent on Member State decision

· jurisdiction limited to preliminary rulings

(Further) Limits to obligation of ECJ to give preliminary rulings:

· not where interpretation of Community Law sought bears no relation to the actual facts
· not where the problem in hypothetical

· not where the ECJ does not have before it the factual or legal material necessary to give a useful answer

· limits also apply with regard to PJC preliminary rulings
· generally: presumption of relevance according to national court’s discretion

EC and EU acts

EC acts - Art. 249 EC Treaty:

· regulations

· directives

· decisions

· recommendations

· opinions

EU acts in Police and Judicial Cooperation – Art. 34 (2) EU Treaty:

· common positions

· framework decisions

· decisions

· conventions

Article 34

1.   In the areas referred to in this title, Member States shall inform and consult one another within the Council with a view to coordinating their action. To that end, they shall establish collaboration between the relevant departments of their administrations.

2.   The Council shall take measures and promote cooperation, using the appropriate form and procedures as set out in this title, contributing to the pursuit of the objectives of the Union. To that end, acting unanimously on the initiative of any Member State or of the Commission, the Council may:

	(a)
	  
	adopt common positions defining the approach of the Union to a particular matter;


	(b)
	  
	adopt framework decisions for the purpose of approximation of the laws and regulations of the Member States. Framework decisions shall be binding upon the Member States as to the result to be achieved but shall leave to the national authorities the choice of form and methods. They shall not entail direct effect;


	(c)
	  
	adopt decisions for any other purpose consistent with the objectives of this title, excluding any approximation of the laws and regulations of the Member States. These decisions shall be binding and shall not entail direct effect; the Council, acting by a qualified majority, shall adopt measures necessary to implement those decisions at the level of the Union;


	(d)
	  
	establish conventions which it shall recommend to the Member States for adoption in accordance with their respective constitutional requirements. Member States shall begin the procedures applicable within a time limit to be set by the Council.

Unless they provide otherwise, conventions shall, once adopted by at least half of the Member States, enter into force for those Member States. Measures implementing conventions shall be adopted within the Council by a majority of two thirds of the Contracting Parties.


3. Where the Council is required to act by a qualified majority, the votes of its members shall be weighted as laid down in Article 205(2) of the Treaty establishing the European Community, and for their adoption acts of the Council shall require at least 62 votes in favour, cast by at least 10 members.

…

· obvious parallel between framework decision and directive

· ‘intergovernmental’ character of the EU

Interpretation of EC and EU acts
Usual methods:

· wording

· history (?) 
· context

· aims (teleological interpretation)

· narrow interpretation of exceptions to basic principles of EC law

Interpretation of national law conforming with EC and EU acts

Duty to interpret national law ‘as far as possible in the light of the wording and purpose of a piece of secondary legislation’

· well acknowledged with regard to national law and treaty articles (however: still contested with regard to constitutional law)
· well acknowledged with regard to national law implementing directives

· supranational character of EC law

· effectiveness

· loyalty, Art. 10 EC

· what about EU law, in particular framework decisions?

· independent of supranational or intergovernmental character

· parallel wording with Art. 249 (3) EC
Limits:
· no interpretation contra legem

· no violation of general principles of law (legal certainty, non-retroactivity)

Case C-105/03, Maria Pupino 
reference for a preliminary ruling concerns the interpretation of Articles 2, 3 and 8 of Council Framework Decision 2001/220/JHA of 15 March 2001 on the standing of victims in criminal proceedings (OJ 2001 L 82, p. 1; ‘the Framework Decision’).

Maria Pupino = Nursery school teacher
Enquiry ongoing on whether Pupino committed several offences of 

· ‘misuse of disciplinary measures’ within the meaning of Article 571 of the Italian Criminal Code (‘the CP’) 

· against a number of her pupils aged less than five years at the time, 

· by such acts as 

· regularly striking them, 

· threatening to give them tranquillisers and 

· to put sticking plasters over their mouths, and 

· forbidding them from going to the toilet. 

· inflicting ‘serious injuries’, as referred to in Articles 582, 585 and 576 of the CP, in conjunction with Article 61(2) and (11) thereof, by hitting a pupil in such a way as to cause a slight swelling of the forehead.

Issue of preliminary ruling: Can pupils be afforded specific protection under Italian Criminal Procedure law
· i.e. be spared the burden of testifying twice (in preliminary proceedings (enquiry) and in main proceedings)

· in spite of fact that specific procedure for gathering evidence was only provided explicitly for sexual cases and cases with a sexual background at the time

The Framework Decision: Council Framework Decision 2001/220/JHA of 15 March 2001 on the standing of victims in criminal proceedings
Article 2 of the Framework Decision, headed ‘Respect and recognition’:

‘1.      Each Member State shall ensure that victims have a real and appropriate role in its criminal legal system. It shall continue to make every effort to ensure that victims are treated with due respect for the dignity of the individual during proceedings and shall recognise the rights and legitimate interests of victims with particular reference to criminal proceedings.

2.      Each Member State shall ensure that victims who are particularly vulnerable can benefit from specific treatment best suited to their circumstances.’

Article 3 of the Framework Decision, headed ‘Hearings and provision of evidence’:

‘Each Member State shall safeguard the possibility for victims to be heard during proceedings and to supply evidence.

Each Member State shall take appropriate measures to ensure that its authorities question victims only insofar as necessary for the purpose of criminal proceedings.’

Article 8 (4) of the Framework Decision, headed ‘Right to protection’:

‘Each Member State shall ensure that, where there is a need to protect victims – particularly those most vulnerable – from the effects of giving evidence in open court, victims may, by decision taken by the court, be entitled to testify in a manner which will enable this objective to be achieved, by any appropriate means compatible with its basic legal principles.’

Under Article 17 of the Framework Decision, each Member State is required to bring into force the laws, regulations and administrative provisions necessary to comply with the Framework Decision ‘not later than 22 March 2002’.

Result: 
On those grounds, the Court (Grand Chamber) hereby rules:

Articles 2, 3 and 8(4) of Council Framework Decision 2001/220/JHA of 15 March 2001 on the standing of victims in criminal proceedings must be interpreted as meaning that the national court must be able to authorise young children, who, as in this case, claim to have been victims of maltreatment, to give their testimony in accordance with arrangements allowing those children to be guaranteed an appropriate level of protection, for example outside the trial and before it takes place.

The national court is required to take into consideration all the rules of national law and to interpret them, so far as possible, in the light of the wording and purpose of the Framework Decision.

