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Introduction to EU Law – Selected Cases
Free Provision of Services (cont.)
Exceptions to free provision of services (Art. 45, 46 (1) and 55 EC)
· may also permit discrimination between own nationals and nationals of other EU Member State.

· exercise of public authority (case 2/74 – Reyners: foreign advocate in Belgium with Belgian education) – Art. 55/45 EC (same exemption for free movement of workers and freedom of establishment)
· Member States are not forced to accept that foreigners exercise public authority
· Narrow concept: 
· activity as advocate possible without such tasks
· same for other activities where civil servants or similar were involved traditionally, only core of public authority exempted
· such as police, soldiers

· but not nurses

· nor locomotive drivers etc
· Other justifications for restrictions to free provision of services (Art. 46 (1)/55 EC) 
· Art. 46 (1): “The provisions of this Chapter and measures taken in pursuance thereof shall not prejudice he applicability of provisions laid down by la, regulation or administrative action providing for special treatment for foreign nationals on grounds of public policy, public security or public health.” 
· Directive 64/221 on the coordination of special measures concerning the movement and residence of foreign nationals which are justified on grounds of public policy, public security and public health) 
Public Policy (öffentliche Ordnung)/ Public Security (öffentliche Sicherheit)

· vague concepts, left to each Member State to define scope 

· public security not always clearly delimited from public policy

· rule: it is not necessary that activity which is permitted in one Member State is permissible in others:

· “The concept of public policy may vary from one country to another and from one period to another and it is, therefore, necessary … to allow the competent national authorities an area of discretion within the limits imposed by the Treaty” (Case 41/74 – van Duyn).

· However (1): 
· Usually limited to home territory
· citizens will have right to receive services in another Member State 
· Examples: 
· abortion (constitutionally prohibited in Ireland, case C-159/90 – Society for the Protection of Unborn Children v. Grogan) 
· fertility treatment (UK case) 
· lotteries/gambling/betting (C-275/92 - Schindler) 
· violent or killing games (Laserdrome) 
· prostitution (Case 115, 116/81 – Adoui and Cournaille)
· drugs policy (Case C-348/96 Donatella Calfa)

· Church of Scientology (Case 41/74 – van Duyn) 
· However (2): Member State cannot just impose restrictions, these are subject to Commission/ECJ scrutiny

· ECJ: actions of Member States must be assessed in the light of the ECHR
· Case 36/75 – Rutili: Italian national working in France confined to certain areas of France after political and trade union activity

· Dir. 64/221: 

· personal conduct 

· van Duyn: affiliation to association may be regarded as personal conduct)
· Bonsignore (C-67/74): no extra-severe punishment not merited by personal conduct, but by will to deter other foreigners from similar conduct (‘no scapegoat’)
· posing a genuine and sufficiently serious threat
· criminal convictions: only if re-offending is likely, e.g. drug addicts if persistent threat is shown in their behaviour (Case 30/77 – Bouchereau, Case C-348/96 – Donatella Calfa)
· Proportionality

· Element of equality: own nationals must be subject to similarly grave sanction if engaging in same activity (dubious in van Duyn, Adoui and Cournaille)

Public Health
· Art. 4 Directive 64/221, annex to the Directive: 
· permits exclusion of EU citizens and their families if suffering from any listed disease on entry
· no routine medical examinations

· no certificates of health

· no expulsion if EU citizen falls ill during lawful stay in other Member State

Legislation
· Apart from Directive 64/221 and other Directives on details of residence, social security etc.

· Harmonising legislation to ensure access to market in other Member States
· mentioned already that Member States may introduce their own rules in the absence of EC harmonisation

· originally provided: legislative programme for introduction/facilitation of free provision of services (and free establishment as well as free movement of workers), 

· but direct effect not dependent on execution of programme

· harmonisation effected by 

· specific harmonising directives – one for each activity/profession to harmonise requirements for access to market, in particular training/studies/specialist skills
· e.g. medical doctors, nurses, vets
· Mutual recognition directives

· General:

· Directive 89/48 – three years of education
· Directive 92/51 for other professional activities

· Sector-specific mutual recognition

· E.g. Directive 98/5 – Home Title Directive (Lawyers)

