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Definition of notion “musical work” as an object of civil-law relations

Berezhna Aliona
Postgraduate Student of the Department of Intellectual Property Rights and Corporate Law
National University “Odessa Law Academy’’, Ukraine

In the context of music industry active development and general tendency to globalization of the world social
processes, a range of relationships is being widespread that arise from realization of property rights to musical
work by people. Musical works are both the result of creative activity and objects of copyright and related rights
that in commercial relations act as a subject of sale and have their price equivalent, therefore, their illegal use
causes not only moral damage but also considerable material damage to the copyrighters. In a modern world
musical work is not just a high-value product of human activity from moral and spiritual point of view, but
from economic as well. Improvement of legislative control of social relations that arise at creation and usage of
corresponding specific object of copyright and music authors copyright should begin with definition of piece of
music and form, in which this content shall be implemented to satisfy the requirements that are applied towards
objects of legal protection. As this issue is not statutory regulated, there arises a general necessity to distinguish
at the modern stage of social science development and practice the questions connected with definition of notion
of “musical work” as an object of civil-law relations. Norms of the Law of Ukraine in the sphere of copyright
generally respond to the principal international instruments. However, further development of implementation
mechanisms of statutory provisions continues to be relevant both for ensuring of viable defense of authors’
rights and for their equal and correct implementation by judicial authorities, including newly created intellectual
property court.

The aim of this article is exploration of notion “object of civil-law relations”, “copyright object” and definition of
“musical work” notion with its specific characteristics as an object of copyright protection. The author of the article
having analyzed doctrinal regulations, norms of law of Ukraine and other countries defines piece of music as object
of civil-law relations.

Bu3HayeHHs1 MOHATTA MY3UYHOI'0 TBOPY fIK 00’eKkTa III/IBi.TlI)HI/IX HpaBOBi)IHOCPIH

bepesicna Anvona Onekcandpisna

acnipanm xageopu npaga iHmerekmyanbHoi 61ACHOCI Ma KOPRopamueHo20 npasa
Hayionanvnoeo ynisepcumemy «Odecvka opuduuna axademisy, Yrpaina

Beryn

Hopmu 3akoHonaBcTBa YKpainu y cdepi aBTOPChKO-
TO MpaBa 3arajoM BiJIOBiJal0Th OCHOBHUM MiKHapOJI-
HUM CTaHgapTaM. BogHouac BaXKJIMBHM 3aJIMIIAETHCS
MOJAJIbIIEe BOCKOHAJICHHS MEXaHi3MiB 3aCTOCYBaHHS
BIJIOBIHNAX 3aKOHOABYMX IIOJIOKEHD SK JUIS 3a0e31e-
YCHHS €()EKTUBHOTO 3aXHCTy IpaB aBTOPIB, Tak 1 s
OIHAKOBOTO 1 MPABMJIBHOTO 1X 3aCTOCYBaHHS CYIOBUMH
OpraHaMu, 30KpeMa if HOBOyTBOPEHHM CYAOM i3 TUTaHb
IHTEJIEKTyaNbHOI BIACHOCTI.

B ymoBax akTHBHOTO PO3BHTKY MY3WYHOI 1HAY-
CTpii Ta 3araJibHOT TEHJICHIIIT 10 rT00ami3aiii CBiITOBUX
CYCIUIBHUX MPOIIECIB PO3UTUPIOETHCS KOJIO CTOCYHKIB,
SIKi BHHUKAIOTH 11 4ac peaiizaiii ocodaMu MaifHOBHX
MpaB Ha My3U4YHi TBOPH. Y Cyd4acHOMY CBIiTI My3WIHUH
TBIp BXXE € HE TUTBKH I[IHHUM IPOLYKTOM JisSITBHOCTI
JIIOIMHY 3 MOPAJIbHO-TyXOBHOTO TOITISTY, a  TaK caMo
3 EKOHOMIYHOTO. BOCKOHANEHHS 3aKOHOAABYOTO pe-
TYJIIOBaHHS CYCHUIBHHX BIAHOCHH, IO BHWHHKAIOTH
MiJ] 9yac CTBOPCHHS Ta BHKOPUCTAHHS BiAIOBITHOTO
cnenugigyHOro 00’€KTa aBTOPCHKOTO IIpaBa Ta OXOpO-
HU IIpaB aBTOPIB MY3MYHHUX TBOPIB Ma€ MOYMHATHCS 3
BH3HAYCHHS MOHATTS MY3UYHOTO TBOPY Ta (hopMmH, B
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AKiil el TBip Mae OyTH BTiNEHHUH JuId TOTO, 00 Bij-
MOBiJIaTH BUMOTaM, SIKi BUCYBaIOThCS 10 00’ €KTIB mpa-
BOBOTO 3axUCTy. OCKIIBKM HOPMAaTUBHO 1€ MHUTAHHS
HE BPETYJIbOBAHO, TO BUHUKA€E HarajlbHa HEOOX1MHICTh
PO3IISHYTH Ha Cy4acHOMY €Tali PO3BUTKY LUBLIBHOT
HAyKH 1 MPAaKTUKK MMUTAHHS, OB’ A3aHi 3 BUSHAYCHHIM
MOHATTS] My3UYHOTO TBOPY K 00’ €KTa IIUBLIBHUX Ipa-
BOBITHOCHH.

Meta cTATTi — JOCHIIKEHHS OHATH «00’€KT LH-
BUJIbHHX MTPABOBITHOCHHY, €00’ €KT aBTOPCHKOTO MTPaBay
Ta BU3HAUCHHS MOHATTS MY3UYHOTO TBOPY 3 HOro cre-
U(IYHIMU 03HaKaMU K 00’€KTa aBTOPCHKO-IIPABOBOT
OXOPOHH.

Buxiiag ocHoBHOro MaTepiaty

ITutanHs mpo 00’ €KT MPaBOBIAHOCHH (30KpeMa, Ipo
00’€KT IUBUTLHO-TIPABOBUX BITHOCHH) € JTUCKYCIHHUM
SK y Teopii IpaBa, Tak i B IUBUIICTHYHIN HayIl. 30Kpe-
Ma, Hali3aranpHille Ta OAHE 3 MEPLINX y BITYM3HSAHIN
JiTepaTypi BU3HAYCHb MOHATTA «00’€KT» 3HAXOAUMO Y
npaisax [.®. [lepmeneBnya, sIKUil yBaxkas, 10 KOXKHI
KOHKPETHI TPaBOB1AHOCUHHI BUHUKAIOTh 3 TIPHUBOJLY T1EB-
HOTO iHTEpecCy, SKUH MEPeCctiyI0Th YWICHHU CYCIIILCTBA!
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«O0’€KTOM FOPUAMYHUX BITHOCHH € 3aci0 3MiiCHEHHS
iHTepecy. Takumu 3acobaMu €: a) pedi K YaCTHHH 30-
BHIIIIHBOTO CBITY, 0) [ii iHmmMX 0cioNt.

TepMiH «00’€KT» BHKOPHUCTOBYETBCS B JIITEPATY-
pl B pI3HUX IHTEPIPETAIISIX 1 BXKUBAETHCS YACTIIIE 5K
«00’€XT TIpaBay, «00’€KT MPABOBITHOCHHY» a00 «00’€KT
npaBoBoro peryimoBantss». P.O. Xandina, aHamizyoun
IIi Kareropii, CrpaBeyTUBO BKa3ye, 110 HACTIPABIi MOBa
WJ1e PO Pi3Hi MOHSITTS, K1 HAJICKHUTh IIO3HAYATH Pi3HU-
MU TepMiHaAMH. «3aCTOCYBaHHS OJTHOTO 1 TOTO 3K TE€PMi-
Ha JIO MOHSTB, 110 JIKATh Y PI3HHUX IUIOIIHHAX, MAIOTh
BIIMIHHUI 3MICT, 3aBX/IH € JDKEPEIOM TCOPETHYHHUX 1
MPAKTHYHUX TPYIHOIIIBY?.

«O0’€eKT mpaBay 1 «00’€KT PABOBITHOCUHY € TOTOX-
Hi, ()aKTUYHO TOHSTTS, IO 30Iraf0ThCs; HA BIIMIHY BiJl
HUX, «00’€KT MPAaBOBOrO PErYJIOBAaHHS» SK HayKoOBa
Kareropis 3auinae chepy 00’ €KTUBHOTO MpaBa i O3HA-
Ya€ MpeMET IIPABOBOTO PETyIFOBAHHS SIK IEBHY CYKYII-
HICTh BiJTHOCHH, BPETyJIbOBAaHUX MPaBOM. Y 3B’S3KY 3
UM TPAaBWIBHIIIAM OyJie TOBOPUTH HE MPO 00 €KT, a
PO TIPEIMET MPABOBOTO PETYIIOBAHHS.

{omo mousITTS 06’ €kTa paBoBigHOCHH, O.O. [30am
y cBOil npucepTariii «OpraHizamiitHi MUBUIbHI MPaBOBI
BIJIHOCHHH, III0 BUHUKAIOTH T Yac 3J[iHCHEHHS aBTOP-
ChKHX TIPaBy» y3aralibHWJa TP OCHOBHI MO3UIIii 3 IIbO-
ro MUTAHHS, SKi BUKOPUCTOBYBAJIUCS B FOPUAMYHIN
HayII.

3riHO 3 MEpIoro i3 HUX, 00’€KTOM IUBUIBHUX TIpa-
BOBIJIHOCHH € Te€, Ha IO CHPSIMOBaHI a00 BIUIMBAIOTH I[H-
BUJIbHI TIPABOBIJTHOCHHH: Y CYYaCHIH JIITeparypi, a TAaKOX y
poboTax paJITHCHKOTO TIEPioy, 30KpeMa, HaroJoIIy€eThCs,
110 11T 00’ €KTOM TIpaBa CJIijl PO3yMITH Te, Ha IO CIIPSIMO-
BaHi 1paBa i 000B’SI3KK Cy0’ €KTIB MPABOBITHOCHH.

3rigHo 3 IHIIOI IO3MINEI0, i 00 €KTOM IUBIIb-
HUX MPaBOBIIHOCHH PO3YMI€ThCS TE, 3 NPUBOILY YOr0
BHHHUKAIOTh BIJIMOBIJIHI TpaBa Ta 00OB’S3KH yJaCHHKIB
[IPABOBIJIHOCHH Ta 3 MPHBOJAY YOTO CKIIAJAEThCS IMEB-
HUH MPpaBOBHHU 3B’ 30K MK 0COOaMH.

BinmoBigHO 0 TpeThoi MO3HMIIIT, 110 Mae KOMOIHO-
BaHUI Xapakrep, 00’€KTH HUBUIBHUX MPABOBIIHOCHH
PO3YMIIOThCSI SIK OJara, 3 IPUBOJY SKHX CYO €KTH BCTY-
MAOTh Y MIPaBOBITHOCHHU, a00 OJiara, Ha sIKi CIpsIMOBa-
Hi IpaBa Ta 000B’3KK 3 METOIO 3a/I0BOJICHHSI IHTEPECY
YIIOBHOBAKEHOI 0co0u*.

3aranom, 00’€KTH NUBIIBHHX TMPABOBITHOCHH MO-
KyTh OyTH BHU3HAYCHI sIK MarepiayibHi Ta (a00) Hemare-
pianbHi O1ara, 3 IPUBOIY SIKUX CKJIAJArThCS ITUBLIbHI
MIPaBOBiTHOCHHI’,

! [Hepueneuy [.D. Obuiee yuenue o mpase u rocyaapcerse. URL:
https://www.booksite.ru/fulltext/obchee/text.pdf.

2 Yerosanze JI.A. CTpyKTypa U COCTOSIHME TPa)KIaHCKOTO MPaBOOTHO-
menus. Mocksa : Craryt, 2004. C. 240-275.

3 Anekcees C.C. IIpoGnembl Teopur npasa : Kypc jexuuii B AByX TO-
max. Tom nepssrii. C. 330.

4136am O.0. Opraui3auiiini (MBiIBHI PABOBI BiIHOCUHH, 1110 BAHHKA-
I0Tb IIpU 3IIHCHEHHI aBTOPCHKHX IpaB: MAHUC. ... KaHI. IOPUA. HayK :
12.00.03. Ozeca, 2013.

5 [uBinbHE MPaBO : MOCIOHKK IS MATOTOBKH 10 icruty / €.0. Xapu-
toHOB , H.}O. TonyGeBa. 2-e Bua., nepepo6i. ta gonosH. Y. 1. Xapkis :
Opiceit, 2011. 248 c.
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CyKyITHICTh TPaBOBITHOCHH, IO BHHUKAIOTH Y
3B’SI3Ky 31 CTBOPEHHSIM i BUKOPUCTAHHSIM TBOPIB HAYKH,
JiTeparypy 1 MHUCTEITBA, BiIHECEHO 10 chepu aBTOp-
CBKOTO TIpaBa.

Crnixg 3a3Ha4ywTH, IO B KpaiHaX 3 aHIJIO-aMepH-
KaHCBKUMH FOPUJIUYHAMH TPATUIisAMUA  («common
law») aBTOpChbKe MpaBO HA3WBAKOTh «copyright», 1o
OyKBaJIbHO MOKHA MEPEKIACTH SK MPaBO Ha KOMIkO 1
PO3TIAIAIOTH SIK MOYKJIMBICTH BUKOPHUCTOBYBATH aBTOP-
ChKE MPaBO IIJISIXOM BIITBOPCHHS CTBOPEHHX TBOPIB.
A B KpaiHax KOHTHHEHTAJbHOI OPUINYHOI TPATUIIii,
SKy IIle Ha3MBaIOTh JIATHHCHKOIO, a00 3aCHOBAaHOIO Ha
PUMCBKOMY TIpaBi, ab0 POMaHO-TepPMaHCHKOK, 3JIe-
Oinpimoro mepeBakae koHmemnis «droit d’auteur»
ABTOPCHKOTO TPaBa, 3TIHO i3 SKOIO0 aBTOPCHKE MPaBO
HAJICKHUTh Cy0’€KTY IpaBa, TBOPIEBI 1 BU3HAE 32 HUM
IOPUINYHI TIPEPOTaTHBH, 1[0 MAIOTh MaiHOBHH 1 He-
MalHOBHI xapaktep. Y KpaiHax i3 JIATHHCHKOIO FOpH-
JUYHOIO TpajaMIN€ero, KpiMm TepmiHa «droit d’auteury,
aBTOPCHKE TPaBO III¢ HA3WBAIOTH «IiTepaTypHa i MHC-
TelbKa BIACHICThY — «propriete litteraire et artistique»
abo «propriete intellectuellex 6.

O0’exTaM¥i aBTOPCHKOTO TpaBa €, BiJIMOBIIHO, TBO-
pH y raiysi Haykd, JITepaTypd i MUCTEITBA, BUpaxKe-
Hi B Oynb-sikiii 00’ ekTuBHIA hopmi. [TOHATTS «TBip» y
BITYMTAHOMY 3aKOHOJIABCTB1 HE HAJIAETHCA. 3a 3MICTOM
crareit 421, 433, 435 1K VYkpainu, crareit 7, 8 3akony
VYxpaiau «IIpo aBTOpchKe MpaBo i CyMiXKHI ITpaBa» B ixX
B3a€MO3B’SI3Ky, TBIp — II€ PE3yJIbTAaT IHTEIEKTYaIbHOT
(po3yMOBOI) MisTBHOCTI aBTOPA, KM CTBOPEHO TBOP-
YOO MPALICIO Ta BUPAKEHO B 00’ €KTUBHIN (hopmi. Moxk-
Ha IMOBHICTIO TIOTOIUTHUCS 3 HASIBHOIO TIO3HIIIEI0 B TEOPIT
aBTOPCHKOTO TIPaBa, 3TiJIHO 13 SIKOIO TBIP PO3MIAAAETHCS
SK TaKWAHW, N0 Ma€ HeMmarepiaJibHy CYTHICTh, a Gopma
HOro BTUICHHSI € MaTepiabHUM HOCIEM.

BinmnosinHo 10 bepHChKOT KOHBEHIIT MTPO OXOPOHY
JTepaTypHUX 1 XyIOXKHIX TBOPIB TEPMIH «JIITEPaTypHI 1
XYJI0’KHI TBOPH» OXOIUTIOE BC1 TBOPH B rayry3i JliTepary-
PH, HAyKH 1 MUCTENTBA. TBOPH — K ONPHITIOIHEHI, TaK 1
HE ONPHITIOIHEHI, — BUPAXKEHI y Oy/Ib-sIKill 00’ €KTUBHIN
(hopMi, He3aJIeHKHO BiJl MPU3HAYCHHS 1 00CATY TBOPY, €
00’€KTaMu aBTOPCHKOTO TIpaBa.

V HaBeleHOMY IMOJIOKECHHI ¢(HOPMYITbOBaHI YOTHPH
03HaKH 00’ €KTIB aBTOPCHKOTO TIpaBa:

— O3HAaKa TBOPYOTO XapaKTepy TBOPY O3HAYa€, IIO
TBip MOXKe OyTH 00’ €KTOM MPABOBOT OXOPOHH, SKIIO BiH
€ PE3yJbTAaTOM IHTENEKTYyalbHOI (PO3YyMOBOi), TBOPUOI
JUSUTBHOCTI OTO aBTOPA;

— O3HaKa 00 €KTUBHOI (JOPMH BHPKCHHS TBOPY O3Ha-
Yae, 110 TBIp MOKe OyTH 00’ €KTOM MPABOBOT OXOPOHHU, SIKIIO
BIH BUPKCHHUU B IOCTYITHIHN TS CIPUAHATTS hopMi;

— O3HAaKa 3MICTy TBOPY O3HAYae, 110 TBIp OyIb-SIKOTO
3MiCTy MOXKe OyTH 00’ €KTOM IMPABOBOT OXOPOHH 3 JICSIKH-
MU 00OMEKCHHSIMH, [0 BH3HAYAIOTHCS 3aKOHOJABCTBOM;

¢ [IpaBo iHTENEKTyalIbHOT BIACHOCTI: AKaJ. Kypc : MiJpydY. s CTY.
Bumux Haed. 1168 3axmanis / O.I1. Opmok, I.O. Anxpomyk, O.b. Byt-
Hik-CiBepcepkuii Ta iH.; 3a pex. O.I1. Opmrok, O.J1. CesToupskoro. Kuis :
Bunasuunuwnii 1im «Iu FOpe», 2007. 696 c.
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— O3HaKa ONPWIIONHEHHS TBOPY O3HAYa€, IO TBIp
MOYKe OyTH 00’ €KTOM TPAaBOBOT OXOPOHHU HE3aJIeKHO BiJl
TOTO, BUBCICHUI BiH i3 IpUBaTHOI chepr un Hi'.

HarioHansHe 3aKOHOMABCTBO YKpaiHU Y cdepi aBTop-
CBKOTO TIpaBa i CyMDKHHX TpaB 3aCTOCOBYE Il i O3HAKy
3aBepIIeHOCTI TBOPY. TBIp € 00’€KTOM TPaBOBOI OXOPOHU
HE3aJISKHO BIJI TOTO, 3aBEpIICHNI BiH UM HE 3aBEpPIICHUIA.
[pu 1boMy He3aBepIIICHUIA TBIP IMiLISATae MPABOBIH 0XOPO-
Hi y TAKOMY K 00CsI31, 5K 1 3aBepineHuid TBip. Lle mosoxen-
Hs1 BUTUIHBAE 31 3MmicTy ctarti 433 11K Ykpainu ta crarti 8
3akoHy Ykpainu «IIpo aBTopchKe MpaBo i CyMiXHI TIpaBay.

OxpeMo 3BepHEMO yBary Ha IepIIy O03HAKy, a caMe —
TBOPYMH XapakTep 00’€KTa aBTOPCHKOro npasa. [ToHATTS
TBOPYOCTI HE BHU3HAYAETHCS B 3aKOHOIABCTBI, OCKITBKH
TBOPUICTH — II¢ 3araJIbHOIONCHKA KaTeropis. 3aKOHO/IaB-
CTBO HE PO3KPUBAE TBOPUMX O3HAK 00 €KTa, OMHAK caMe
MIOHATTSI TBOPYOCTI Tiependadae CTBOPSHHS YOTOCh HOBO-
ro. TBopumii XapakTep TBOPY XapaKTepU3y€eThCs HOTO OpH-
TiHAJBHICTIO YW HOBH3HOIO, IPU [IFOMY HOBH3HA H OpH-
THAIBHICTh MOXKYTh BUSIBJIATHCS SIK Y 3MICTI TBOPY, Tak
1 B Horo (hopmi. OpUriHaJIBHICTH TBOPY O3HAYaE, 1110 BiH
HEBIIOMHIA CyCIITECTBY, HE € TIOBTOPEHHSM B)KE BiZIOMOTO.

TBOpUOO BU3HAETHCS Oy/Ib-5IKa pO3yMOBA AisUTEHICTb,
a 1 pe3yNbTar OXOPOHSETHCS aBTOPCHKUM IIPABOM, SIKITIO
HE JIOBEJICHO, 110 BIH € HACJIJIKOM MPSIMOTO KOTiFOBaH-
HSl, «IpaTcTBay, IUIariaty, abo BiH 3aKOHOM BHU3HAHHH
TaKUM, 10 He MOXe OyTH 00’ €KTOM aBTOPCHKOTO mpasa’.

3akoH Ykpainu «[Ipo npodeciiHux TBOPUMX TpaIliB-
HUKIB Ta TBOPYI CITIJIKIY BU3HAYAE TBOPUY JISUTbHICTB, SIK
IHIMBIyallbHY YW KOJICKTHBHY TBOPUICTb, PE3yJIBTATOM
SIKOT € CTBOPEHHS 200 IHTEpIpeTallisi TBOPIB, 10 MAOTh
KYJIBTYPHY L[iHHICTE®.

[lepenik 00’€KTiB aBTOPCHKOTO IpaBa 3aKpilICHO
B crarti 433 11K VYkpainu Ta crarti 8 3akoHy Ykpainu
«IIpo aBTOpCHKE NPABO 1 CyMIXKHI ITPaBay, BIAMOBIIHO JI0
SIKOTO OJTHUM 13 00’ €KTIB € My3HYHHHU TBIp.

BusHaueHHsT camoro MOHATTS MYy3HYHOTO TBOPY
HE 3aKpilUICHe Ha 3aKOHOJIABUOMY PIiBHI, 3a3HAYAETHCS
JIUIIIE, 1110 00’ €KTOM aBTOPCHKOT'O TpaBa € My3U4HI TBOPH
3 TEKCTOM a00 0e3 TEKCTY.

s Toro, mo6 OyTH 00’€KTOM aBTOPCHKOTO IpaBa
MY3WYHHI TBIP Ma€ BIAMOBIIaTH BCTAHOBJICHUM 3aKOHOM
BUMOTaM: MaTH TBOPUMH Xapaxrep; OyTH BHPaKCHHM B
00’ eKTHBHIN QopMi.

My3u4Huil TBip SIK 00°€KT aBTOPCHKOTO ITIpaBa Mae
MIPENICTABIITH COOOI0 HacaMIlepen pPe3yiasTaT TBOPYOl
JUSUTBHOCTI. BiH cKi1aiaeThest 31 CIONy4YeHb 3BYKiB, CTBO-
PIOBaHMX MY3WYHHMH IHCTPYMEHTaMH i (M) TOJIOCOM.
VY moenHaHHI IUX CKJIAJOBHUX CJICMEHTIB ITOJISITA€ OPHTi-
HAIBHICTD My3HYHOTO TBODY.

7 IlpaBo iHTEIEKTyaIBHOI BIACHOCTI: AKaj. Kypce : MiApydY. JUIS CTYI.
punmx Hapd. 1168 3axmanis / O.I1. Opmrok, I.O. Arapouryk, O.b. Byt-
nik-CiBepchkuii Ta iH.; 3a pea. O.I1. Opimiok, O.J1. Cestoupskoro. Kuis :
Bunasuuuuii nim «Iu FOpey, 2007. 696 c.

8 IpaBo BnacHOCTI : HaB4. ociouuk. / €.0. Xapuronos, O.1. Xaputo-
nosa, K.I'. Hekit. Oneca: BumaBuuumnii nim «I'enpBeTrka», 2018. 256¢.

® Bakon Vkpainn «IIpo npodeciliHuX TBOPYMX TPALIBHUKIB Ta
tBopui cmimkm». URL: https://zakon.rada.gov.ua/laws/show/554/97-
%D0%B2%D1%380.
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Definition of notion “musical work” as an object of civil-law relations

BignosijHo 10 actuHu 3 cTarTi 8§ 3aKOHY IMpaBoBa
OXOpOHA TIONIMPIOETHCS TIIBKK Ha (HOpMY BHUPaKEHHS
TBOPY 1 HE MOIIUPIOETHCS Ha OyIb-sKi i71ei, Teopii, TpuH-
IIUITH, METOIM, TPOICAYPH, MPOILECH, CHCTEMH, CIOCO-
Ou, KOHIIETIIi1, BIIKPHUTTS, HABITH SKIO BOHU BUPAXKEHI,
OIMCaHi, OSCHEHI, IpoirocTpoBani y TBopill.

st Toro mo6 TBip OyB TOCTYITHHM 1HIIIAM JIFOJISIM
0e3 MmocepeIHAUIITBA aBTOPa, BiH MOBUHEH OyTH BHpaKe-
HUH y Takiit 00’ exTUBHIN (HopMi, IO MOXKE CIIpUHMATH-
Cs1 JIIONCBKUMH BiIyTTSIMH, TOOTO 33 JOMIOMOTOIO 30pY
1 CJIyXy, @ 3a BIJICyTHOCTI 30py — 3a JIOTIOMOTOFO JIOTHKY
(TBOpH, CTBOpEHI CHEMiaIbHUMH CITOCOOaMH, JUTS ClIi-
nux). [Ipu 1ipomMy TBip MOke OyTH BHpakeHHH abo y
CTaTWYHIM MaTepiaibHiid (opMi, BTIJICHINH, HAPUKIIA,
y BUIJISAJII HOTO OpHTiHAIY, KOIi Uh eK3eMIUIsIpa, abo B
JUHAMIYHIH BUKOHABCHKii ()OpMI, BTIICHIH, HANIPUKIIAI,
Yy BHKOHaHHI TBOPY Y BH3HAYCHOMY MICIli, TPOCTOPI 1
yacil'. O6’exTHBHA (OpPMa BHPAKEHHS MY3HMYHUIN TBO-
py — 1le HOTHHH 3aIuc, 3ByKO3aIHC, MyOIiuHe BUKOHAH-
Hsl, IyOTiYHE CITOBIIICHHS.

OcobnuBe Micne cepen GopM 3aKpirICHHS My3W4-
HUX TBOPIB Ha MaTepiaJbHOMY HOCIi 3aiiMa€ iX MUChbMO-
Ba (pikcallisl y BHIVISII HOTHOTO 3anmcy. Taka dikcarris
€ HalOUTBII 3pYYHOI0 (POPMOIO JIJIsl 3a0e3eueHHS BiJl-
TBOpPEHHS Horo Hajam. [Ipore 3MicT My3UWYHOTO TBOPY
SIK 00’ €KTa aBTOPCHKOTO MpaBa He MOXKHA 3pO3yMiTH 0e3
ypaxyBaHHS TOJBIMHOTO XapakTepy Horo o0’ €KTHBHOI
dopmu. Llst 0coOMMBICTD TATHE 3a COOOK PI3HOMAHIT-
HI TIPaBOBI HACIIIJKH, 30KpeMa, BOHA Ma€ 3HAUCHHS JIJIs
BU3HAYCHHS TOPSIKY BUKOPUCTAHHSI MY3UKH IIiJ Yac
CTBOPEHHS HOBOTO, TBOPYO CAMOCTIHHOTO TBOPY™2.

[ Toro, mo6 chopMyITIOBaTH BU3HAYCHHS TIOHSATTS
MY3UYHOTO TBOPY, HEOOXIHO 3BEPHYTHUCS IO OJTHOTO 3
HOTO CKJIaTHHUKIB — IMMOHATTS «MY3HKa).

Mysuka (Big rpei. musika — MECTEIITBO My3) — 1€
BHJI MUCTEIITBA, ¥ SKOMY 3aCO0aMHM BTIJICHHS XyJIOXKHIX
00pas3iB MEeBHOI MIpOI OpraHi3oBaHi MY3WUHI 3BYKH.
OCHOBHHMH MY3UYHUMH €JIIEMCHTAMH € MEJOMis, rap-
MOHIS 1 pUTM. Menonist — IUPOKE MOHSATTS, SIKE Tepe/l-
Oavyae BCi MOXJIMBI KOMOiHAIlii 3BYKiB, IO CIIAYIOTh
OJTMH 3a OJHHMM. ['apMOHIS € MOENHAHHIM PI3HUX, alie
Y3TOIDKCHUX MK COOOI0 OHOYACHO BIATBOPEHUX 3BY-
KiB. PUTM — I1e THMYAacOBa opraHi3ailis My3U4HHUX 3BYKiB
Ta IX CIIONy4eHb. ABTOPCHKE MPABO BU3HAE BUKIIOYHE
MIPABO JIMIIIE HAa MEJIOJIFO, 10 33 aHAJIOTIEI MPHUPIBHIO-
€THCSI 10 KOMITO3UIIIT 1 JIO PO3BHUTKY iJIeT B JIITEPATYPHUX
TBOpax, a He JIo caMoi ijel. HeMokImmBo oTpumMatu mmpa-
BOBY OXOPOHY B Me)KaxX aBTOPCBHKOTO IpaBa Ha rapMo-
HIIO, OCKUTBKH BOHA SIBJISIE COOOKO MOETHAHHS aKOP/IIB,
KUTBKICTh SIKUX OOMeskeHa. Tak caMo He MOYKHA OTpHMa-

10 3akony Vkpainn «IIpo aBTOpCchKe MpaBo i CyMiXKHI TpaBa» : 3aKoH
Bin 23 rpyans 1993 p. Ne 3792-XI1I. Binomocti Bepxonoi Panu Yipaiuu
(BBP). 1994. N 13. Cr. 64.

! TIpaBo iHTeNEeKTyanbHOT BIACHOCTI: AKaj. Kype : Mifpyd. JUIsl CTY/.
Bmux Had. [168 3axmanis / O.I1. Opimok, IO. Anxppomyk, O.b. Byt-
Hik-CiBepcepkuii Ta iH.; 3a pea. O.I1. Opmrok, O./1. CesToupskoro. Kuis :
Bunasuunuwnii 1im «Iu FOpe», 2007. 696 c.

12 NTozopueBa M.B. OcoGeHHOCTH My3bIKaIbHOIO MPOM3BEICHHUS Kak
o0bekTa aBTopckoro npasa. [IpaBoBenenne. -1981. Ne 5. C. 36-44.



Berezhna Aliona

TH OXOPOHY Ha PUTM MY3HUHOT Mestofii. OCKUTBLKU OJTHA
1 Ta K MEJIOIisST MOXKEe CTaTH 00’ €KTOM PI3HHX CIOCO0IB
moOyTOBY TapMOHIT 1 3MIHH PUTMY, BCTAHOBUTH HasiB-
HICTh 200 BiJICYTHICTh MOPYIICHHS aBTOPCHKOTO MpaBa
0e3 My3r4HOr0 (haxiBIs HEMOXKIMBO,

Sk yxe 3a3HayaNoCs, BITYM3HSIHHWHA 3aKOHOIABEIH
BH3HAYMB 00 ’€KTOM aBTOPCHKO-TIPABOBUX BiTHOCHH
My3W4HI TBOPH 3 TEKCTOM a0o 0e3 TeKcTy. AHajorid-
HE BH3HAYCHHS BIJIIOBIIHOTO 00’€KTa MPaBOBITHOCHH
niepenodadeHo i 3akoHomaBctBoM CIIIA, a came: «musical
works, including any accompanying words»'“.

OnHak Take BH3HAYCHHS 32 CBOEIO CYTTIO Ma€ 3Mi-
MaHUKA XapakTep, a caMe: MY3WYHHUH TBIp (My3HKa)
Ta JITepaTypHUWd TBip (XYIOXKHIH TBip, BUPAKCHUH B
cioBecHiit Gopmi — Teker). 3a/uIs MPaBOBOI BU3HAue-
HOCT1 JIOIUIbHIIIE OOMEXHTH BH3HAUYCHHS MY3HYHO-
r0 TBOPY BHKIIOYHO IMOHSTTSIM MY3HKa 32 MPUKIAIOM
3akoHomaBcTBa CronmyueHoro KopomiBerBa Benmukoi
Bpuranii ta IliBHiuHOT [pnanmii, a came: «musical work
means a work consisting of music, exclusive of
any words or action intended to be sung, spoken or
performed with the music»!®. To6To mOHATTS «My3HUY-
HUH TBIp» OXOILTIOE OYIb-SIKUI TBIp, SIKUH CKJIATA€ThCS
3 MYy3HWKH, 32 BUHATKOM CIIiB a00 JiHi, ki mepeadaucHi

8 JIunumk JI.M. ABropckoe mpaBo W CMexHbie Tpasa / nep. ¢ ¢p.;
npeaucinoue M.A. @enoroBa. Mocksa : Jlagomup; M3narenbcTBo
IOHECKO, 2002. C. 64.

14 Copyright Law of the United States. Title 17 of the United States
Code, including all amendments enacted by Congress through June 30,
2016. URL: https://www.copyright.gov/title17.

51988  Copyright Designs and  Patent
https://www.copyrightservice.net/ru/copyright/gb.

Akt.  URL:

Definition of notion “musical work” as an object of civil-law relations

JUTSL CITiBY, TIPOTOJIONICHHST a00 BUKOHAHHS ITiJ] IIeH My-
3UYHUI CyTpPOBIJI.

Ha mincraBi BUIIEHABEICHOTO TIOHSTTS My3UYIHHH TBIP
MOKHA C(POPMYJIFOBATH TaK: CYKYIHICTB iieii Ta 00pa3iB,
OTPUMAaHMX 3aBISIKK TBOPYOMY MPOIIECY, 10 BHUpPayKEHI
JUist 00’ €KTUBHOTO CIPUIHSTTS 38 JIOTIOMOTOK MY3HYHHX
THCTPYMEHTIB, KOMIT FOTEPHUX MPOrpaM, HOTHOTO 3aInicy
a00 (Ta) 3ByKIB JIFOJICHKOTO TOJIOCY (32 BHHSATKOM CIIIB).

BucHoBkn

My3u4yHuid  TBIp CTaHOBUTh OKpPeMHH 00’ €KT
aBTOPCHKOTO TIpaBa, KWW Mae CBOI crierudivHi o3Ha-
KA Ta OCOONMBOCTI BHKOPHCTaHHA. BmockoHajIeHHS
3aKOHO[ABUOTO PETYIIOBAHHS CYCIUJIBHUX BiTHOCHH,
II0 BUHHUKAIOTH Il Yac CTBOPCHHS Ta BUKOPUCTaH-
HS BIJTIOBITHOTO CIENU(BIYHOTO 00’€KTa aBTOPCHKOTO
IpaBa Ta OXOPOHH TIpaB aBTOPIB My3WYHHX TBOPIiB Ma€
MOYMHATUCS 3 BU3HAYCHHS NOHATTS MYy3HYHOTO TBO-
py Ta hopmu, B SAKil 1€l TBIp Mae OyTH BTUICHHH IS
TOrO, MO0 BIAMOBIAATH BUMOTaM, SIKI BUCYBAOTHCS 0
00’€KTIB TPABOBOTO 3aXUCTYy. L{i muTaHHs MOBHHHI OyTH
MICPBICHUM €JICMEHTOM TSI PO3pOOIICHHS HOBUX MeXa-
HI3MIB [IPaBOBOTO YPET'YJIIOBaHHS BKa3aHHUX CYCHITBHIX
BIZTHOCHH. 3arajioM HOHSTTIO «My3UYHHH TBip» MOKHA
HAJIaTU Take BU3HAYCHHS: « My3HYHHHN TBip — € CYKyTI-
HICTh 1Iel Ta 00pa3iB, OTPUMAHHUX 3aBISKH TBOPUOMY
IpOIIeCy, IO BUPaXKEHi Il 00’ €KTUBHOTO CIIPHIHSTTS
3a JIOIIOMOTOI0 MY3WYHHX IHCTPYMEHTIB, KOMII IOTEp-
HUX TIporpaM, HOTHOTO 3amucy abo (Ta) 3BYKIiB JIIOI-
CBKOT'O T0JI0CY (32 BUHSITKOM CITIB).
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The article deals with a complex of problematic issues in the activities of judges in the gender aspect. It has been
established that there are a lot of problematic issues in the judicial system and around it, as a result of which the
daily professional activities of each judge face a number of professional legal problems (and although the traditional
gender-role approach demonstrates the opposite of business styles, ways of resolving disputes, differences in
organization of work of female judges and male judges) most of which are common to both gender.

It was determined that the main problems arising in the work of judges are related to the lack of clear and well-
established judicial practice, its instability; the presence of gaps in the domestic legal regulation, the imperfection
of the legislation, the contradictory norms of the law, as well as the need to strengthen authority and respect for the
judiciary, justice, ensure their independence (the inadmissibility of the evaluation of court decisions, the full text
of which has not yet been published; discrimination in pay, in enrollment of judicial experience and staff hunger;
the exorbitant legal burden and brevity of the procedural time limits for the trial; proper working conditions and
logistics of the courts (halls, equipment, difficulties in using modern information technologies) and the provision
of official housing to judges; effective judicial self-government and active participation in it of judges of all levels
and regions; the safety of judges and the judiciary; legal ignorance, low level of knowledge of persons involved in
the trial, and the like. Of course, in the perception and search for ways to solve them, the judges trace the gender
aspect, confirming our message that it is extremely important to take into account the gender of the judge in his
judicial activities.

IIpo npodeciiino-npaBoBi mpodaemMu cyAiB-’KiHOK Ta cyI1iB-40JI0BIiKiB

boopoea KOnia KOpiiena

KaHOUuOam puouyHUX HayK, cyoos,
doyenm Kagheopu npasosozo 3abe3neueHHts
Biticoxoeoeo incmumyniy

Kuiscoroeo nayionanvrnozo ynieepcumemy imeni Tapaca lllesuenka, Yrpaina

Beryn

Huni B Ykpaini unmano npoOlIeMHUX MUTAHb K Y
CY/IOBIii cMCTeMi, TaK 1 HABKOJIO Hel, BHACHIIOK YOT0 y
oIeHH1# ipodeciifHiil AisIBHOCTI KOKEH CYAJs CTH-
Ka€ThCS 13 HU3KOI0 MPO(eciifHO-IPaBOBUX MpodiieM
(1 xoua TpanuIiHHUN CTATEBO-POIBOBHM MMiIXi/] I€MOH-
CTPY€E MPOTUIICKHICTH JIIOBUX CTHUIIIB, CIOCOOiB BUPi-
IICHHS CHOPiB, PO3XO/DKEHHS B MpUifoMax oprasizarii
po0OOTH CyaIiB-)KIHOK 1 CyIIiB-4OJOBIKiB), OIBINICT
13 SIKUX Ma€ CIUTBHUM JIJIs1 000X cTaTel Xxapakrep.

OcHOBHI npo0aeMH, 110 BUHUKAIOTh Y poOOTi Ccya-
JIiB, TOB’s3aHI 3 BIJICYyTHICTIO YIiTKOi Ta yCTaJeHOl
CyIOBO1 TNpaKkTUKH, ii HecTaOiIbHICTIO; HASBHICTIO
IPOTAJINH Y BITYM3HSHOMY NPaBOBOMY PETYNIOBAHHI,
HEJOCKOHAMICTIO 3aKOHOAABCTBA, CYNEPEWINBICTIO
HOPM 3aKOHY, a TaKOX 13 HEOOXIAHICTIO 3MIiI[HEHHS
aBTOPUTETY Ta MOBArd 70 CyAOBOI BJIaaH, MPaBOCY/-
Jis1, 3a0€3MeYCHHSI 1X He3aJeKHOCTI (HeIOMyCTUMOCTI
OLIIHKH DIillIeHb CYIy, TOBHUII TEKCT SKUX IIC HE OIy-
ONiKOBaHO; BUCIIOBIIOBaHb, 110 MPUHIKYIOTH LIEH Op-
raH); TUCKpPUMIHAII€IO B OIUIATI Tparli, B 3apaxyBaHH]
CYILTIBCBKOTO CTa)Ky Ta KaJAPOBHUM TOJOIOM; HETIOMip-
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HUM CYIOBMM HABaHTAXEHHSM 1 CTHUCIICTIO MIpole-
CyallbHUX CTPOKIB CYIOBOTO DO3MIAY; HAJICKHUMHU
YMOBaMHM TIpalli Ta MaTepialbHO-TEXHIYHUM 3a0e3re-
YeHHSIM CyAiB (3aJid, TeXHiKa, TPYIHOILI i3 BUKOpHUC-
TaHHAM Cy4acHHUX 1H(OPMaLiIMHUX TEXHOJOTIH) 1 Mu-
TaHHAM HaJaHHS CYJISIM CIY>KOOBOTO JKHUTIA; TI€BUM
CYAJIIBCBKUM CaMOBPSAyBaHHSM Ta aKTHUBHOIO yyac-
TIO Y HBOMY CYAJIiB YCiX PiBHIB 1 perioHiB; 0€3MeKoro
CYJ/IIB 1 CyJJOBOIO OXOPOHOIO; TIPABOBOIO HEOOI3HAHI-
CTIO, HU3BKUM pIBHEM 3HaHb OCi0, sIKi OepyTh y4acTh
y CyAOBOMY Ipoleci Touo. 3BiCHO, y CIPUHHATTI Ta
MOUIYKY HUISAXIB iX BHUPIMIEHHS CYAASMU IPOCIHiJKO-
BY€TbCS T€HJEPHUIA aCMeKT, 10 MiATBEPAXKYE HAI Me-
CeJK Mpo Te, 10 BKpail BaXKIIMBO BPaxOBYBAaTH HaJIEK-
HICTB CYAJIi 10 CTaTi y HOTO CyAAiBChKIM MisIBHOCTI.

Mera crarTi — HOCHiIKEHHSI KOMIUIEKCY mpode-
CIHHO-IPAaBOBUX MPOOJEMH, AKi BUHHKAIOTh Y isib-
HOCTI CyIUIiB 4epe3 Mpu3My TeHAepy.

BukJjajg ocHOBHOro MaTepiany

JUi cyyacHMX Cy/iB HalOUIBII TOCTPUM € TTUTAH-
HSl HaJMIPHOTO HENPOIOPIIfHOrO CyJ0BOTO HAaBaH-



Bobrova Yulia

TaXCHHS Ta IOB’s3aHOT0 3 HUM Opaky Yacy IJIsi Ha-
JIC)KHOTO BUBYCHHS CIIPAaB, IO HAJIWIUIA HA PO3TIISN 1
IiITOTOBKH JIO 1X CITyXaHHST; MOXJIMBOCTI CAMOBJIOCKO-
HaJICHHS Ta IMiABUIICHHS KBaJiDikariii.

Bxazana npobiema jeTepMiHOBaHA HECTAYCKO CYJI-
JiB, a/pke y OIMBIIOCTI MICIIEBHX 3arajbHHX Cymaax
Mpaloe TPOE, a TO W MEHIIE CYIIIB, SIKIIO XTOCh i3
HUX Y BUIMYCTI YW HA JIKApHSIHOMY, TO BIJIIPaBIIs-
TH TIPABOCY/JISI CTA€ HAI3BUYANHO BAXKKO, 110 BILINBAE
Ha OTEePATUBHICTh Ta SIKICTh 3[{IHCHEHHS CYIOUYHNHCTBA.
JlocuTth TaBHO BEeIyThCS AMCKYCIT 11010 HEOOX1THOCTI
pPO3pOOJICHHST €MHUX HOPMATHBIB HaBaHTAXCHHS Ha
CYIJIIB 3aTJIbHUX CY/IB, K1 Jaiu O 3MOry 3a TIEBHOIO
(hopMyII0F0 BU3HAUYUTH MaKCUMAJIbHY KIJIbKICTH CITPaB,
SIKI CyJUISI Ma€ 3MOTY PO3IISHYTH Y BCTaHOBJICHHM
3aKOHOM CTPOK 13 JOTPUMaHHSIM BHMOT IPOIECyallb-
HOTO i MaTepiaJIbHOTO 3aKOHY.

[IpuHariiHo i 3a3HAYMTH, IO HAJAMIPHE HaBaH-
TQXCHHS TPU3BOJUTH JIO TATAHWHH, HACIIJIKOM SIKOT
CTa€ BKpail Hee()eKTUBHE BUTPAYAHHS SIK TPYJAOBHX pe-
CYPCIB CYJUIIB 1 TPAIliBHUKIB anapaTy Cyay, Tak i piHaH-
COBHUX PECypCiB JepkaBu (KaKy4d MPOCTIIIe, KOIITIB
MJATHUKIB TOAATKIB HAa TTOBTOPHI BUKIIMKHM YYaCHUKIB
npoiiecy (MOIITOBI BUTPATH), AOCTaBKYy OOBHHYyBaue-
HUX 13 CJIITY0T0 130J19TOPa, (KOIITH Ha TaJbHE) TOMIO),
0 B YMOBaX JOCHTh CKJIAIHOI EKOHOMIYHOI CHUTYyaIlii
B KpaiHi B3araji € HelPHUITyCTUMHUM.

JlocnikeHHsI HABAHTA)KEHHS Ha CYI/IB B YKpaiHi
BimOysock y 2012-2014 poxkax. Paga cynnis Ykpainu
pimenHsM Ne 46 Bixm 9 uwepBHst 2016 poky cxBanwia
pe3yabTath AOCTiPKeHHs — 3BIT «OCHOBHI MeTOJ0-
JIOTIYHI MAXOAM Ta PEe3yJbTaTH TOCIIKEHHS MO0
BH3HAUCHHS KOC(IIIEHTIB HABAHTAXCHHS Ha CY/IIB
Ta CKJIQJHOCTI CIPaB CICIiali30BaHUX CY/IiB Ta CyIiB
aneJNAMiHHOI 1HCTaHMIT», 3aTBepauia PekoMeHaoBaH1
MOKA3HUKH CEpEJIHIX BUTPAT Yacy Ha PO3IVIAi CIIpaB
Ta KOe(IiIIEHTIB CKJIATHOCTI CIpaB 3a KaTeropisiMmu,
a TaKoX pekoMeHnyBana JlepkaBHiil cymoBid aamiHi-
cTpamii YKpaiHH miJ 4ac yXBaJCHHS YIPaBIiHCHKHX
pillieHb 3acTOCyBaTH PeKOMEHIO0BaHI MOKAa3HUKU Ce-
PEIHIX BUTpPAT Yacy Ha PO3MIIAI CHpaB 1 KOC]IIieHTIB
CKIIQJIHOCTI CIIpaB 3a KareropisMu’. «3MiHH y TIpo-
IeCyaIbHOMY 3aKOHOJABCTBI, peopraHi3allis yKpaiH-
CBKHX CYJ/IB, CKOPOUYCHHSI KITBKOCT1 CYIIIB 3aCBiady-
FOTh, III0 BUHUKJIA HEOOXIHICTh BUSHAYUTH aKTyaJbHI
HOPMaTHBH CYJIIBCHKOTO HaBaHTaXeHHs. 183 crpaBu
Ha CYJUIIO Ha pik — 11e Iudpa, sIKor MoxHa OyJo ore-
pyBaru y 20162017 pokax, i BOHa, Ha Kalib, JalicKa
BiX peanbHOCT. Y Pani MU 3HaeMoO, 1O B OKPEMHX
Cy/lax CymJi po3TISIAITh BiJl MIBTOPH JO TBOX 3 IO-
JIOBUHOKO THCSIY CIIPAaB, 1 [Ie HE MPABUJIBHO, 1€ HE BiJ-
noBijae (I3MYHAM MOXKIUBOCTSM JIFOIUHHU, a TaKOK
MTOBHICTIO CITIPOCTOBYE KOJIUIIIHI BUCHOBKH IIIOJIO BipO-

! Pimrennst Paqu cymuis Yipainu Bix 9 gepsast 2016 poky Ne 46 «Pe-
KOMCH/IOBaHI MOKAa3HUKM CEPEHIX BUTPAT 4acy Ha PO3IIsSJ CIpaB Ta
KoedilieHTIB crIagHOCTI crpaB 3a kareropissmm». URL: http:/www.
rsu.gov.ua/en/events/risenna-rsu-no-46-vid-09062016-sodo-viznacenna-
koeficientiv-navantazenna-na-suddiv (1ara 3sepuenss: 05.05.2019).
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TITHOCTI «MOJEIBHUX CIPaB» 1 «MOJICIBHOTO HaBaH-
TaXEHHS», — 3a3Hadae [omoBa Pamm cymniB Ykpainu
O.C. Tkauyk>.

VY m. 2 Pexomenparii Ne (86)12 Komirery MiHi-
ctpiB Pagu €Bponu «IIpo 3axoau 11010 HETOMYIICHHS
1 CKOpOYEHHS HaJMIpHOTO POOOYOTr0 HAaBAHTAKCHHS
Ha CYJUIIB» 3a3HAYAETHCS, IO CJIiJT HE 301IbIIyBaTH, a
MOCTYIOBO 3MEHIIIYBATH KIIbKICTh 3aB/aHb, MOKJIa/Ie-
HUX Ha CYJ/JIIB, [0 HE CTOCYIOTHCS CYJJOBOTO PO3IIISIILY,
MOKJIaJar04H I 3aBJaHHs Ha iHmmX oci0 abo opranu®.

BaxxuBICTh MBOTO AaCMeKTy JUISl CYHJIiB-’KIHOK
MOB’si3aHa 3 THM, 1[0 BOHH MO 13 BUKOHAHHSIM MPO-
(eciitHuX 00OB’SA3KIB TAKOXX MOBHHHI BUKOHYBaTH M
ciMelHI poui, SIKi, Y CBOIO Yepry, NIIATHCS Ha MOAPYK-
Hi i OaThKIBCBHKi; OyTH SK TapHOK APYKHHOIO, Ma-
Tip’10, TOCIIOJIUHEIO, TaK 1 e(HEKTUBHUM TPAIliBHUKOM;
HaMararThCsl TIOEJHYBATH CIMEHHE XUTTS Ta Tpode-
CiiiHy HisibHICTB. [Ipu mbOMy JoMalnHs Tpans — e
CBOEPIJIHA «ApYra 3MiHa», sIKa HE OILIauy€eThCsI, Ha SIKY
MOTPIOHO BUTpAYaTH Yac 1 sIKa JIy’Ke 9acTo HE OTPUMYE
TOJIIKK, OCKIJIBKH CYCITIIbHI CTEPEOTHITH, CHOPMOBaH1
1010 XKIHOYOT pouti, epeadayaroTh BUKOHAHHS OilTb-
IIOCTI JIOMANIHIX 00O0B’SI3KIB came KIHKOK. 3ayBaxy-
€MO, 10 XaTHS poOOTa BUKOHYETHCS HUMU HE3aJIEKHO
BiJl TXHBOTO CTAaTyCy Ha PUHKY mpaiii. OTOX, He3BaxKa-
IOYU Ha Te, II0 B MOAPYXKI JIBa MapTHEPH, TOMAIIHI
TypOOTH JIeXaTh, K MpaBMiIo, Ha kiHmi. Jlo cioBa,
JKIHKHM HE 3JIaTHI PO3JIISATH CBOE ocobucre W mpode-
CiiHE KUTTS B €MOIIHOMY TUTaHi, TOJI SK YOJOBIKH
Ha poOOTI 3/1aTHI BIIKJIFOYUTHCS BiJI CBOIX OCOOMCTHX
po0OJieM, a B IPUBATHOMY JKUTTI — 3a0yTH IIPO POOOTY.

3 omsiay Ha BKasaHe 3a HAAMIPHOIO CYI0BOTO
HABaHTAXCHHsI CY[II-KIHII MPOCTO HE BUCTadae (¢i-
3UYHUX 1 TICUXOJOTIYHUX PECypcCiB, MO0 BiAMOBiAATH
podii sik OeperuHi ciMeifHOro BOTHHMINA, TaK 1 rapHOTro
npodecionaa, o 4YacTo NPU3BOJIUTH J0 MCHXOIOTIU-
HOTO JucOaIanCy 4 JUCTAPMOHIT, TOYYTTsI IIPOBUHH,
OCh YOMY BHPILIICHHS TPOOIEMH 13 BU3HAYCHHSIM CY/I-
JIBCHKOTO HABAHTAXXCHHS Ul HUX € TAaKHUM aKTyallb-
HUM, [0 HE MOYKHA CKa3aTH MO0 CY/IiB-4OJIOBIKIB.

TpynHolamMu, MO BHHHUKAIOTh Yepe3 3HauHe Cyj-
JIBChbKE HABAHTAKEHHS, € MOPYILICHHS MPOLECYaTbHUX
CTPOKIB CYZOBOTO PO3IIISILY, BHACIIZIOK YOTO Ha CYJIIIO
MOKe OyTH TIOKIIJICHO Psiji CTATHEHb. JIOTYHUM Y 1hO-
My BHIAJKy Oy/le pUTOPHYHE 3alUTAaHHS TPO Te, 5K 1X
JIOTPUMYBATHUCS, SKIIO HeMae (Hi3UUIHOI MOMKIUBOCTI
NPHU3HAYATH CIIPABU HA KOPOTIIUI TEPMIiH YU PO3IIIsiia-
TH OUIBIIIE CIIPaB, & BKUTTS 3aXO/IiB 1010 OIIEPATHBHOTO
PO3IIISTY 3asIBU YK CKAPTU HE € MOYKITUBUM (Di3HIHO. YKa-
3aHa mpoOJeMa JOCHTh HETaTHBHO BIUTHBAE HA €(PCKTHB-

2 B Vkpaini BuH3HauaTh peajibHe HaBaHTaxeHHs Ha cymaiB. URL:
http://ukrainepravo.com/news/ukraine/v-ukrayini-vyznachat-realne-
navantazhennya-na-suddiv-/ (zara 3seprenns: 05.05.2019).

3 Pexomenaitis Ne R (86) 12 Komitery minictpis Paau €Bponu aepika-
BaM-WICHaM IOJ0 3aXOAIB 3 IIONEPEIKEHHS 1 3MEHIIEHHS! HaJMipHOTO
poboyOoro HaBaHTAXKEHHS B cy/ax : yxBajieHa Komitetom minicTpiB Paau
€Bponu Ha 399 3acinanHi 3acTynHUKIB MiHicTpiB 16 BepecHs 1986 poky.
URL:  https://www.vkksu.gov.ua/userfiles/doc/perelik-dokumentiv/rek-
86.doc (nmara 3Bepuenns: 05.05.2019).
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HICTB TIPABOCY/IJIS Ta ABTOPUTET CY/IOBOI BIIaid. Marepi-
QTN CyIOBO{ MTPAaKTHKHU CBIqUATh IIPO TE, [0 OCHOBHUMH
MPUYUHAME TIOPYIICHHS TPOLECYaJbHUX CTPOKIB €
HENOTIKH B JISUTLHOCTI CyJIiB, TIOB’s3aHI Hacammepe i3
HE33/I0BUTLHOIO OPraHi3alli€ro CyJI0BOTO MPOIECY i TaKH-
MU HETaTHBHUMH (paKkTopaMu, SIK 3HAYHE HaBaHTAKCHH,
TIepII 3a BCe, Ha CY/UIIB MEpPIIOi 1HCTaHIIi, He3aJ0BIIbHE
MarepialbHO-TEXHIYHE 3a0€3MeUCHHs CY/IiB, HEJOJIKN B
PpOOOTI TiPO3MLTIB OPraHiB BHYTPIIIHIX CIpaB, HECBO-
€YacHE BUKOHAHHS yXBaJl Cyly PO MpHUBiJ 0Ci0 y KpH-
MIHAJILHOMY TTPOBAJDKEHHI 1 Y CIipaBax Mpo aJMiHicTpa-
THBHI TIPaBOIIOPYILICHHS, HEMOXXJIMBICTH 3a0€3MeuuTH
Y49acTh a/IBOKATIB y CYIOBHX IIPOIIecax, TPUBAIICTH Yacy,
HEOOXITHOTO IUTS JOCTaBKU CYIOBHX TIOBICTOK PO ATy
CY/IOBOTO 3aCi/IaHHsI TOLIO®.

[Ipn pOMY MHTAHHSAM JOTPUMAHHS TIPOIECYATBHIAX
CTPOKIB CYZOBOTO PO3IVILIY, CBOEYACHOTO BUTOTOBIICHHS
MOBHOTO TEKCTY CYHAOBOTO DillIeHHS, BHECEHHS OCTaH-
HBOTO JI0 €JMHOTO PEECTPY CYAOBHX pillleHbh OUIbIIE
MepeiMaroThCsl CYIUTI-)KIHKH, 10 XapaKTEePHO YIS HHUX
4yepes KIHOYY CKPYIYJIbO3HICTh, TPaIle3aTHICTh Ta Bij-
MOBIJJAJIGHICTS ¥ JIMCIMILUTIHOBAHICTh, OCKIUJIBKH CTpa-
TETisl TXHBOI JUJIOBOT MOBEAIHKHA BUPI3HAETHCS MEHIIIOK
amOIIifHICTIO W HemnepenOadyBaHiCTIO. BoHW HaBpsij
Yy paHilie MmayTh 3 pOOOTH, TUTBKH TOMY IO MOJAPYyTa
3aIpOMNOHYBajla BUIIMTH KaBH, a 000B’SI3KOBO JIOBEIYTh
pO3IoYary crpaBy A0 KiHIL. ToMy JOTpHMaHHS IpOLe-
CYaJIbHUX CTPOKIB Y CIIHCKY MPOQeCiiHO-TPaBOBUX MPO-
OJIeM BIIBOJIIMO CYIUISIM->KIHKaM.

HanexHuit piBeHb MaTepiabHO-TEXHIYHOTO, OpraHi-
3aIiiiHOTO 3a0e3MeueHHs B pOOOTI JIJIs CY/ITIB-4OJIOBIKIB
€ TMUTaHHIM HOMEP OIVH, OCKUIBKH IS HUX X YCITiII-
HICTB, JIOCATHEHHSI Ta CTAaTyC BHMIPIOETHCS PO3MIpPOM
BJIACHOTO 3apO0ITKy Ta yCHixamu B TipodeciiHii Tisiib-
HOCTI, BEJIMYMHOI0 Ta PEMOHTOM CITY»KOOBOTO KaOiHETY,
HAHOBIIIO MOJIEIITIO KOMIT FOTepa 1 TaK Jaii.

o x cToCyeThCS MUTAHHS PIiBHS MaTepialbHO-TEX-
HIYHOTO, OPraHi3alliitHOro 3a0e3MeueHHs TS CYJUTiB-)Ki-
HOK, TO IX pajie MiKaBHTh CTBOPEHHS TaKHX YMOB
poboTH, siki O BiAMOBIAK KaTeropii 0anaHcy «pobdora —
XHUTTsD (Y 3araJbHOMY PO3YMiHHI O3HAYa€ IO3UTHBHE
MO€eAHAHHS TIPO(ECIHHOT, POJIMHHOI Ta IHIIHUX cep KUT-
TSI TIPAIliBHUKA), SKA € OTHUM 13 BOXIMBHUX MApaMeTPiB
TeHJIepHOi piBHOBAry y npodeciiiniii cepi Ta opraniza-
LIAHINA TUTONIHMHI, YAHHUKOM (POPMYBaHHS TaPMOHIHHMX
TeHJICPHUX B3aEMHH y po0OOTi cymy. I Xoua B CycmijbCTBI
MaHy€e TyMKa Ipo Te, IO KOJH JIFOAWHA IIEPECTYIIac Imo-
pir cyay, BoHa TiepecTae OyTH KIHKOK YM YOJIOBIKOM;
e npodeciiiHuii cyyis, it TyT He Ma€e 3HAYCHHS HACTPId
ocoOwu, Tl XxapakTep 4d eMOIHHICTb, HE MAaKOTh 3HAYCH-
HS1 OCOOJIMBOCTI JKIHOYOT UM YOJIOBIYOT CTATI — HA HAIIy
JYMKY, TAKHH PO3KJIaJ peded He BIAMOBiIae JIHCHOCTI,
aJDKe B3aeMojis poOOTH Ta ciM’1 Oyia 1 3aJUINAETHCS

“4Tlocranosa [Inenymy Bumoro CrienianizoBanoro cyuy YKpainu 3 po3-
DIy IMBUIBHUX 1 KpUMiHAIBHUX cripas Bix 17 xxosTHS 2014 poxy Ne 11
«IIpo nesiki MUTaHHS AOTPUMAHHS PO3YMHHX CTPOKIB PO3IIALY CyAaMHU
LUBIUTPHAX, KPUMIHAJIBHUX CIIPaB 1 CIIPaB IIPO aJMIiHICTPATHBHI IIPaBO-
nopytrenssy. URL:  https://zakon.rada.gov.ua/laws/show/v0011740-14
(nara 3BepHenHs: 05.05.2019).
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HIEHTPAILHOIO MPOOIEMOFO IS CYATIB-)KIHOK, TOMY IIIO
BOHHM — Marepi. Uu CBITYNTH HaBeACHE NPO Te, IO BOHA
Ma€e CBiil 0COONMMBHI TODNISA HA CBIT, OOYMOBICHHHU 1l
JKIHOUOKO CYTHICTIO? UM MOYKHA TOBOPUTH TPO TE, IO
TOJIOC JKIHKM 3BYy4YUTh Mo-iHIomMy? He 3amkman. Skio y
CYIUTIB-)KIHOK BUHMKA€ BIJIMIHHA BIJ CYITIB-4OJIOBIKIB
JIlyMKa, TO TIe HE 3aBXK]IU yepe3 Te, 10 BOHU KiHKU. Cyj1-
JISIM arpiopi XapaKTepHe PI3HOMAHITTS JTyMOK 13 IPHBOTY
MIPaBO3aCTOCYBAHHSI.

AHaJti3 HayKOBOI JIITEpaTypH CBIIUUTH PO Te, IO
BIJIIAaHICTh YOJIOBIKIB POOOTI MiJBHIINYE iX 1HTEpeC IO
ciM’i, Tomi SIK JIUIs )KIHOK 4Yac, BUTPAYCHUH Ha POJIMHY,
3MEHIIY€ KUTbKICTh 9acy, BUTpaueHoro Ha pobdoty. Yoio-
BIKM YACTillle BUKOPHUCTOBYIOTh CTPATETIF0 CErMeHTaIlil
Ta YITKOTO PO3JUICHHS, a IHKH — CTpaTeriro iHTerparii
poboTH i ciM’1. [y ocTaHHIX BIK JiTeil He Ma€e 3HAUCHHS
Y B3aEMOJIIT «pO00TA — HKUTTSI», OCKUIBKH JKIHKH 3 JIITHMU
JIOMIKITLHOTO BiKY, K 1 3 JITBMH IMIJJTITKOBOTO BIKY, O/1-
HAKOBO MOXKYTh BIJ4yBaTH POJILOBHI cTpec, MepeHaBaH-
TaXEHHsI, KOHITIKT «podoTa — CiM 5.

o * crocyeThcs THIIUX MPOOJIEMHUX IMHUTaHb, TO
BIJICYTHICTB CTaJIOl CYJOBOI MPAKTHKH € BEJIMKOI IMPO-
OJIEMOFO HE TUTBKH CYIUIIB, ajie i BCIX YKPaiHCHKHX MPaB-
HUKIB. MU BHIEBHEHI, 110 3 HaMU IIOrOAATLCS BCl Oe3
BUHSTKY YKpaiHChKI FOPHCTH, IO 32 HASBHOCTI CTaJIHMX
MPaBOBHX IMO3MIIIH Y IPAaBO3aCTOCYBaHHI OyJie MpocTiiie
PO3YMITH TIEPCIIEKTHUBY BUPIIIEHHS CIOPIB, 1X MPOTHO-
30BaHICTh, & 32 TAKMX YMOB TepeI0AUUTH, YU BapPTO BH-
TpavaTH yac 1 HECTH CYJO0BI BUTPATH HA TaKUW CyTOBHI
mpoiiec. 3BICHO, CTAICTh Ta €IHICTh CYTOBOT MPAKTUKU
3MEHINATh HAJIXO/PKCHHS CIIPaB JIO Cyy, & OTXKE — JIOIO-
MOXK€ BUPIIIUTH MUTAHHS HAJMIPHOTO CYJOBOTO HaBaH-
Ta)KCHHS.

He MoxxHa He 3a3HaUUTH 1 PO POOIEMHUHN TS CY/I-
JIB-)KIHOK (DCHOMEH «CKJITHOI CTeNi», SIKUH He Jae iM
MIPOCYBATHUCS Kap’ €PHUMH IHAOISIMU Ta OOIHHATH OCaTy
YIPaBIIHCHKOTO PIiBHA B Cyfi. A W cripaBi, sSIK CBITYUTH
CTATUCTHUKA, )KIHKH PIJIIIe OTPUMYIOTh IPU3HAYCHHS, 1110
CHPUSIOTH IIBUKOMY IMPOCYBAaHHIO CIYKOOBUMH CXOJ1a-
MU, HDK 4OJI0BIKK>. BiIOMOCTi BITYM3HAHMX JOCIIIHKEHD
CBimUaTh® PO Te, 110 YUM BHUIIUM € [TOCAT0BUH 11a0eb,
THUM HW)KYA YaCTKa KIHOK Y 3aralbHOMY YHCITI 3aiHATHX
Ha HpoMy. Ha nymky III.M. BepH, ronoBHUM YMHHUKOM
¢dopMmyBaHHS (DEHOMEHA «CKJITHOI CTEJN» BUCTYIAOTh
TeHJICPHI CTEPEOTHIH, SIKI CTBEP/KYIOTh, IO JKIHKH —
moraHi Jijgepy’ Ta Te, IO XKIHKK Oarato dacy Mpumiis-
I0Th JIITSAM, 1 Ha X MOBHY caMOBiiadqy poOOTi He MOKHA
pO3paxoByBaTH abo0 X y KIHOK BHACHIZOK X (PeMiHHUX
pHC BIJICYTHIH Oymb-sIKMi OpraHi3alliftHuN JOCBII JUIs
KEpIBHUIITBA CYIOM TOIIO. AJie HAWBAKJIMBIIIIMM YHHHU-
KOM, SIKAH MOCHITIOE (DEHOMEH «CKJISTHOT CTEI», € HEesBHI
3yCHJIISL YOJIOBIKIB, CIIPSIMOBAHI Ha 30€pEKEHHS CyTO Y0-

> OkcamutHa C.M. I'eHaepHi pomi Ta CTEPEOTHNHN : HABY. MOCIOHHK.
Kwis, 2004. C.156-180.

¢ Kapamymka JLM., Tkamnu M.I. Camoakryanisarlis MEHEMIKEpPIB y
npodeciiiHo-ynpaBIiHCEKil TisSUIBHOCTI (Ha MaTepiaii JisuIbHOCTI KoMep-
LifiHUX opraHizauiif) : MoHorpadis. 3amopixoks, 2009. 262 c.

7 Bepu LLI.M. I'enneprast ncuxonorust. Cankr-ITerep6ypr, 2001. 320 c.
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Tabnung 1
KinbkicTh pa3iB, KoJiM BHOCHJINCS 3MiHHU 10 KOJIEKCiB YKpainu
Pik 3minu 10 3minm 10 KK 3minu 10 3minm 10 LK 3minu 10 3minn g0 'K | 3minm 1o KAC
KIIK Ykpainu Ykpainu HIIK Ykpainu Ykpainu I'lTK Ykpainn Ykpainu Ykpainu
2012 1 10 11 11 8 17 16
2013 3 6 2 4 3 5 4
2014 16 25 8 8 5 11 15
2015 19 17 9 10 8 7 5
2016 10 9 3 6 1 4 7
2017 8 13 9 8 7 5 4
2018 10 10 3 7 1 6 3
Pazom 67 90 45 54 33 55 54

Jlxeperno: miipaxoBaHO aBTOPOM 3a JaHuMH https://zakon.rada.gov.ua

JIOBiYOT arMocdepu oprauizariiiHoi iepapxii®. Vee 1ie, Ha
HallTy TyMKY, € HACIiZIKOM TOr0, II[0 TeHIepHa CTPYKTypa
Cydy IIOAO CYAIIBCBKOTO KOPITYCY BBA)KA€ThCS ACEKCY-
JIBHOI0, HEUTPANBHOIO, B SIKil ITHOPY€EThCS CTaTeBa Ha-
JICKHICTb.

HacrynHum, Ha 110 3BEpTaEMO yBary, Li¢ MUTAHHS
HEeCTaOUILHOCTI 3aKOHOAABCTBA Ta MOr0 HELOCKOHAIICTE
(ocobnmmBO TpoleCyalbHUX HOPM), LIO0 € OCHOBHOMO
MPUYMHOIO TIpoONieM Yy TMpaBO3acTOCYyBaHHI CY/IIB,
CKACyBaHHI CyIOBUX pIillIeHb, CYNIBCBKHX ITOMHJIOK,
JUCUUILTIHADHAX TMPOBAKEHb OO0 CYUIIB. YKa3aHa
mpobiemMa MoJsirac He JIMIE B KUTBKOCTI BHECEHHS 3MiH,
aJie ¥ B 4acTOTI IX BHECEHHS Ta NepioAi iX IMIIeMEeHTaIlii.
JI. @ynnep y cBoiii mpatti «Mopaiib ipaBa» BUALISIE BiCiM
THIIIB IOPYIICHB, 0SIBA OyAb-SIKOTO 3 HUX MA€ HACTIITKOM
HE MPOCTO MOTaHy NPaBOBY CHCTEMY, a IIOCH Take, L0
B3arajii He MO)KHa Ha3BaTH MPaBOBOIO cucTemoro. Oj-
HHUM i3 IIUX HOPYIICHb € BHECEHHS TaKMX YacTHX 3MiH
JI0 TIpaBUIL, 110 0CO0a HE MOXKE OPIEHTYBATHCS HA HUX Y
cBOil moBexiHIi. Ha gymMKy nociigHuka, He Moxe OyTH
panioHaIbHOI MiJCTaBH Y TBEPUKCHHI, IO JIFOAMHA Ma€e
MOpaNbHHI 000B’ 30K MiKOPSTUCS TPABOBiil HOPMI, SIKa
€ HE3pO3yMIJIOH0, 200 CynepednTh 1HIIIIi HOpMI Tiel camol
CUCTEMH, 200 IOXBUJIMHH 3MIHIOETBHCS®.

3po3yMiJIo, 10 Ha 30pi BIACHOI AeP’KaBHOCTI B YKpa-
{HI BKa3aHa IpoOJieMa Majla MiCIle BHACHIAOK YCTAHOB-
JICHHs TIpaBoBOi cucTemu. Ha kanb, TeHAEHLIs HecTa-
O1IbHOCTI 3aKOHOJABCTBA XapaKTepHa I IpaBa i HUHI,
BOHA 3YMOBJICHA iCHYBaHHSIM OJTHOYACHO JAEKLIBKOX 3aK0-
HiB, a I[e BEJINKOI KUTbKOCTI HOPMAaTUBHO-NIPABOBHX aK-
TiB, SIKI PETYIIOBATM Ty UM iHILY cepy; He 0OXOAUTHCS
0e3 KoIi3iil y 3aKOHOIABCTBI, III0 CTBOPIOE TOAATKOBY TIO-
TpeOy BHECEHHS 3MiH 1 3yMOBIIOE HOTO HECTaOUIbHICTb.
Taki BUCHOBKH MiATBEPKYIOTHCSI JaHUMH Ta0nuii 1, ne
BiJJOOpakeHa 3arajbHa KUIBKICTh 3MiH, SIKi BHOCHIJIUCS
JI0 MaTepialIbHUX 1 MPOIeCyaIbHUX KOJIEKCIB YKpaiHH 3a
niepiof 3 2012 mo 2018 pokwu. [aHi 3acBiquyOTh, 110 32
MpoaHaIi30BaHi 7 POKiB JI0 BiAMOBIJHOTO 3aKOHO/IABCTBA
3MiHU BHOCHIIHCS 398 pasiB.

Ha xanb, mpobnemMa HecTaOITBHOCTI BITUYHU3HIHOTO

8 Tkaanu M.I Tlcuxosorist reHepHOT B3a€MOJIIT IepCcoHaly OpraHisa-
il : guc. ... IOKT. nicuxoi. Hayk. Kuis, 2016. 440 c. (C. 123).

® ®dymnep JIJI. Mopans npasa / niep. ¢ anri. Jlon JI. ®@ymnep. Kues,
1999. 232 c. (C. 43).
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MPaBOBOT'O CEPEIOBHUINA, sika Oepe CBil MOYATOK IIe 3 Ha-
OyTTs1 YKpaiHCBHKOIO JIEPIKaBOI0 HE3aJeKHOCTI, 3aInIIIa-
€ThCS AKTYAJIbHOIO i ChOTOJIHI SIK JIJIsl YOJOBIKIB-CY/IIIB,
TaK 1 715 iX KOJIET JKIHOK MPaKTHYHO OHAKOBOIO MipOIO,
OJTHAK 3ayBa)KMMO, 110 Il OCTaHHIX yCe ¥ € TOCTPILIOKO.
M# 0B’ s13y€MO 11€ 3 PeMIHHOIO PUCOIO CTa0IBHOCTI, SIKa
Oinble MpUTaMaHHAa MPEACTABHUILIM MIPEKPACHOI CTari,
Ta THM, 10 YOJIOBIKH JIETIIIE CIIPUIMAIOTh HOBAIIi1, a XKiH-
KU CXHJIbHI 10 TPAJIHIIii; YONOBIKHM IBH/IIIIE BUPIIIYIOTh
mpo0OIeMy 3arajioM, KiHKH YBaXKHIIII 10 AeTajcH.

Ha BaknuBOCTI NMUTAaHHS HAJEXHOI IpodeciiHoi
MiATOTOBKM Ta JOCTaTHIX (PaxoBUX 3HAHb IS CYIIIB
HaBPSIIL YU MOTPIOHO JT0JJATKOBOTO HATOJIOUTYBaTH; BOHO
TypOy€ MPaKTUYHO BCIX CyAJiB, YPaXOBYIOUH TOH (aKT,
1[0 OXOILTIOE He JuIie 0a30B1 3HAHHS Ta HABUYKU, ajle U
PO3YMIHHSI COIIaIbHOTO KOHTEKCTY 3M1HCHEHHS IIPaBoO-
cynas. CTaTHCTHKA CBIYUTh, IO HUHI O1TbIIIE TIOJIOBH-
HU HOBOIIPU3HAYCHUX CY[UIIB HE MA€ KOTHOTO JIOCBITY
poboTH B Ccyani, po3MOUNHAE MPOQECiiiHy MisSUIBHICTH
13 PO3MISAY BCIX KAaTEropiil crpas, 30KpeMa CKJIaTHHX,
i muTaHHS mpodeciiiHoi KBamidikaiii mocrae mepen
HUMH HaJ3BUYAIHO TrOCTPO.

Sx BurumBae 3 BucHoBky Ne 4 (2003) Koncynbra-
TUBHOI paJyl €BPOICHCHKUX CyMIiB 10 yBaru Komitety
MiHicTpiB Paan €Bponu mpo HaleKHy MOYATKOBY il
TOTOBKY Ta MiJBUIICHHS KBajidikamii cyiiiB Ha Halli-
OHAJIBHOMY Ta €BPOIICHCHKOMY PIBHSX HE3aJCKHICTh
Cy[10BO{ BT HAIs€ CY/AIB yCiX PiBHIB Ta IOPUCIUK-
il IpaBaMu, ajie TaKOX IMOKJIaJae eTUYHI 000B’SI3KU.
OcTtaHHi BKJIIOYAIOTH OOOB’SI30K BHKOHYBAaTH CYIiB-
ChKy po0O0TYy mpodeciiiHo Ta cTapaHHO, IO epeadaJae,
IO CyAJi MOBHHHI MaTH BHUCOKY IpodeciiiHy KBamigi-
Kallito, KoTpa 31100yBa€eThCs, MATPUMYETBCS Ta MOKpa-
IIy€THCS 32 TOTTIOMOTOI0 HaBYaHHS, III0JI0 TIPOXOIKCHHS
SIKOTO BOHU MalOTh 00OB’S30K, a Takoxk mpaBo. JoBipa,
Ky TPOMaJSTHM MaloTh JIO0 CUCTEMH MPaBOCYIs, Oyre
MTOCHITIOBATHCS, SIKIIO CY/JII MAaTUMYTh TIIMOOKI Ta po3-
raly)KeHl 3HaHHS, SIKi BUXOASTH 32 MEXI TEXHIYHHX
3HaHb TIpaBa Ta MONIMPIOIOTHCS Ha cepu Ba)KIUBOTO
COIIaTTbHOTO 3HAYCHHS, a MEPCOHANbHI M CYIIiBCHKI
HABUYKH Ta PO3YMIHHS JJOTIOMaraTUMyTh iM yIIPaBIIsATH
CIpaBaMU Ta MPAIOBaTH 3 yciMa 0c00aMHU-y4aCHUKaMHU
HAJISKHO Ta MOBAXKHO.
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‘YKazaHMii HOPMATHBHO-IIPABOBUM aKT HATOJIOLIYE, 10
OKpEMO Bijl 0a30BHX 3HaHb, SIKI HEOOXIJTHI M JIO TOTO, SIK
BOHH 001HMYTB CBOI ITOCAJH, CYIUIl «TIPUPEUYEH] Ha TIOCTIH-
HE HABYaHHS Ta ITiTOTOBKY». BakimiBo opramizyBary mif-
BUILICHHS KBasTi(bikarlii, OCKIIBKM CyCIIBCTBO Ma€ MPaBo
Ha TiepeBary, sKi 1ae oMy BHCOKOKBaUTi(hikoBaHMIT cyuT,
TaKOX HEOOXiTHO TOIIMPIOBATH B CYIUIIBCHKOMY KOPITyCi
KyJIBTYpY MOCTiIHOTO HaB4aHHs. [IpornoHoBaHa miAroToBKa
TIOBHHHA OyTH IOCUTb MPUBAOIMBOIO, 100 Y CYUTl BUHUKA-
70 OakaHHs OpaTd B Hill y4acTh, OCKUIBKH TOOPOBLIGHA
y4acTh € HaMKpaIow rapaHTiero edekTuBHOCTI. [lpomy
TaKOK M€ CIIPHUSATH 3a0€3EUCHHS TOTO, 00 KOKEH CYIIs
YCBIJIOMITFOBaB, 110 HOTO €THYHHM OOOB’SI3KOM € TITPH-
MaHHS Ta OHOBJICHHS CBOIX 3HaHb. B ycCiX BUIamkax, Koam
1Ie JIONUIbHO, Ha OJIHIM HaBYalIbHIM cecii TOBHWHHI OyTh
MPEACTABIICH] CY/UTl BCIX PIBHIB, IO JA€ MOXIMBICTH 00-
MiHY iesiMH Ta JTyMKaMH MK Humu. Lle nomomarae 3ma-
MaTu iepapxiuHi TEHJEHLl, MATPUMYe MOiH(OPMOBAHICTH
yCiX pIBHIB CYZ0BOI CUCTEMHU IIPO MPOOIEMU OIHE OHOTO
Ta CIpusie OUTBILIOMY TYPTYBaHHIO CYIUIIB 1 TIOCIJOBHOMY
MIXOMY B MEXax YCiel cy/i0Bo1 cucteMu'®,

3BicHO, cTpateris mpodeciiiHoi camopeanizanii, 30-
Kpema, IUISXOM IiIBUIICHHs KBai(ikamii y CyIiB 3a-
JISKUTH BT POPMYBAHHS 1HIMBITyaTBHOTO CTHIIFO JisTh-
HOCTI Ta ocoOucTiCHO-TIpodeciiiHoro noteHiiany. Came
CYIUISIM->KIHKaM MPUTAMaHHI HaIlOJICTIIMBICTh, TEPITIHHS,
3JaTHICTh BYMTHUCS, PO3BUBATHCS, OYTH OB THYYKHMH
JIO peatiid )KUTTs1, OCKIIEKA BOHHU OUTBII CTPECOCTIHKI Ta
MEHIIE CTypOOBaHI CaMOCTBEp/UKEHHSAM, HDK iX Koie-
T'U-YOJIOBIKH, ajie TPH I[bOMY CHJIBHIIIIE HATAIITOBAH] HA
JIOCATHEHHS CaMOBJIOCKOHAJICHHS. BOHM BMIIOTh LIIBHUIKO
30uparucs 3 AyMKaMH 1 IPUIMaTy MpaBUIIbHI PILICHHS.
YomnoBiky, SK MPaBUIIO, CHJIBHIIIE TIePE)KUBAIOTh HEBIA-
i, sIK1 31aTHI 32 XBUJIMHY BUBECTH 1X 3 KOJIi.

Itme onHier0 TeHAEpHO 3a0apBJICHOK TpOQeciii-
HO-TIPABOBOKO MPOOJIEMOIO CYIIIB € OOpaHHS 1 JisuTb-
HICTh CIIMYMX CYAJIB. 3 MPHUBOAY IMPABOBOTO BpPETy-
JIIOBAHHS 3BEPHEMOCS N0 MPUMHCIB 1. 18 mepeximHmx
nonoxenb KITK Ykpainw, ie BU3Hau€HO, 110 HE Mi3Hile
TPHOX MICSIIB 3 JHS omyOniKyBaHHA I1boro Kopmekcy y
MICIIEBUX 3arajbHUX CylaX MPOBOIITHCS 300pU CyAiB
13 METOI0 OOpaHHS CIiAYUX CYIIIB Y MOPSAIKY, BCTAHOB-
neHomy 3axkoHoM Ykpainu «IIpo cymoyctpiil i craryc
CYIIiBY», a Y pasi KO Y 3a3HAYCHUI CTPOK CIIITYOTO
cymto He Oyiio o0paHo, 10ro MOBHOBaKEHHsI, TIepea0a-
YCHO BHKOHY€ HAWCTApIIUii 32 BIKOM CYIIS IHOTO CYIY
IO THSE 00paHHsI ciiadoro cyamitt. Yrim, uepes mpsamy

© Bucuosok Ne 4 (2003) KoHCyabTaTHBHOI paiy €BPONEHCHKUX CY/I-
niB o yBaru Komitery minicTpiB Pagu €Bponu 1mpo HaJIeKHY II09aTKOBY
MiATOTOBKY Ta MiIBHIICHHS KBamiikaiii CyqiB Ha HalliOHAIBHOMY Ta
eBporeiiceromy piBHsx. URL: http://www.viaduk.net/clients/vsu/vsu.nsf
/7864c99¢46598282¢2257b4c0037c014/58f4a4dd76aacfd0c2257d87004
971a6/$FILE/%D0%92%D0%B8%D1%81%D0%BD%D0%BE%D0%
B2%D0%BE%D0%BA_04.pdf (nara 3Bepuenns: 05.05.2019).

1 KpuMmiHanbHHI TNpolecyanbHuil Koaekc YKpaiHu Big 13 kBiTHs
2012 poky Ne 4651-VI. URL: https://zakon.rada.gov.ua/laws/show/4651-
17/print (nara 3Beprenns: 05.05.2019).
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nito HopMu cT. 22 3akoHy Ykpainu «Ilpo cymoyctpii
1 cTaryc CymIiB» CTaryC CIITYOTO CY/UIi HAaOyBaeThCs
NUITXOM HOTO OOpaHHS 3-TIOMIX CYIIIB TIEBHOTO CYyIy
IHIIMMH CYIIAMH LILOTO K Cyay*?. 3 omisay Ha BHKIIA-
JICHE Y BUITAJIKY, KO KOJIEKTHUB MPOTOJIOCYE 3a MIEBHO-
TO CYJJIt0, HE BPaxOBYIOUH Horo OakaHHs OyTH CIIijI-
YUM CYIICI0, OCTaHHIM CTae 3apyYHHKOM CHTyaIli u
Oy/ie 3MyIIICHUI BUKOHYBaTH 00OB’SI3KH CIIAUOTO CYI-
JIl «IPUMYCOBOY», aJKE BIJIMOBA BiJI BUKOHAHHS TaKHX
(GYHKIIA PO3IIHIOBATUMETHCS K YXHMJICHHS Bij 3Jilic-
HEHHsI TIPABOCY/IS, IO MOYKE MaTH HACIiKOM TPHUTSIT-
HEHHSI CY/IJTI IO TUCIMITTIHAPHOT BiIOBIIATBHOCTI.

3arajbHOBIIOMUM € TOH (DaKT, 1110 y 3B’5I3Ky 3 HEOO-
XIJHICTIO TIPUHAOMY Ta PO3MISAY KJIONMOTaHb OPraHiB
JIOCYJIOBOTO PO3CIIiTyBaHHS Ta 1HIINX YYaCHUKIB KPH-
MIHQJIBHOTO TMPOBAJPKEHHSI Y TPAKTHYHIA JISITBHOCTI
MICIICBUX 3arajibHUX CY/IB BUHUKAIOTh MMUTAHHS 00
oprasizaiii poOOTH CITITYMX CYIUIIB 1 PAIliBHUKIB aria-
pary cyay B HepoOoumid (BUXIiJIHI Ta CBATKOBI JHIi) Ta
HaJlypOYHUH Yac, ajpKe TaKUil CyAOBUI PO3IVISLT MOXKE
OyTH TIPOJIOBKEHO TICIIS 3aBEPIICHHS poO0YOro Jacy 3
METOIO JOTPUMaHHSI IPUHIIUIIIB O€3MepEPBHOCTI Ta PO-
3YMHHX CTPOKIB CYJIOBOTO PO3IJISTY.

3a HaBeJeHHWX OOCTaBWH, BBAKAEMO, OOpaHHS Ha
mocaay CJIiT4Or0 CyAJi->KIHKM TOBHHHO BiJIOyBaTHCS
TIJIBKH 32 i 3roJI0r0, apKe JOMYIIEHHS TaKoi CUTYaIlii,
KO 300pamul CYIUIIB BiIOYJACTbCS Take NMPU3HAYCHHS
mo3a ii BOJICk0, Ha HaIlle TIEPEKOHAHHS, TIOPYIIyBaTHME
TeHepHUIA OaJlaHC, MOBA PO KU BeJlacsi HAMHU BHIIIE,
HE BIIMOBIAaTUME MPHUHIUIY TCHIEPHOI PIBHOCTI Ta
CIPUYMHATAME JTUCPYHKIIIIO Y KaTeropii 6anaHcy «po-
00Ta — KUTTSY.

BucnoBkn

3pemTorn, MHOKHHHICTH —MPOQeciiiHO-TIPaBOBUX
mpoOJeM y CylOBIH CHCTEMi 3arajoM Ta y IIOACHHIN
JUSUTBHOCTI CY/UIIB 30KpeMa € CBIJUEHHSM TOTro, IO
BUKJIMKH CY9acHOTO YKPaiHCHKOTO CYCIITBCTBA HE 3HA-
XOISITh CBOEYACHOI peaizalii y mpaBoBOMY IONI depes
Ti 9¥ iHIT1 00’ €KTHBHO-CY0’ €KTUBHI 0OCTaBUHH. 3BiCHO,
y COPUAHSTTI Ta MOMIYKY IIISAXIB X BUPIIICHHS CY/IsI-
MU TPOCIIIKOBY€ThCS TEHACPHUI aCIIeKT, IO MiATBEp-
JDKY€E HaIll MECEK PO Te, IO BKpail BAXKIIMBO BPaxo-
BYBATH HAJCKHICTh CY[/1 JO CTaTi y WOTO CYIIIBCHKIH
nisutbHOCTI. [Ipy mbOMy came TO€THAHHS YOJIOBIYOTO
Ta XXIHOYOTO JOCBIAY CYIAIB, CIIPUHHSTTS Ta PO3YMIHHS
poOJIeMHHUX MUTaHb 1 CUTyalill IPUHECYTh HEMAJIO KO-
pHCTI T X 30aJJaHCOBAHOTO BHPILICHHSI.

2 Bakon Vkpainm «IIpo cymoycrtpiit 1 craryc cymmiB»  Bix

2 yepBHs 2016 poxy Ne 1402-VIII. URL: https://zakon.rada.gov.ua/laws/
show/1402-19 (nara 3Bepuenss: 05.05.2019).
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The author believes that the modern theory and practice of international law requires qualitatively new approaches
to the basic concepts, categories and processes, one of which is the judicial law-making activity of the bodies of
international justice.

Based on the methodology of non-classical gnoseology, the author tries to solve the problem of determining the
legal force of decisions of international judicial bodies. The purpose of the article is to systematize the varieties of
social relations in respect of which the bodies of international justice (the International Court of Justice, the European
Court of Human Rights, the European Court of Justice , international criminal tribunals) have established case law.

The bodies of international justice, performing the law-applying function, are faced with situations that are
the consequence both or lack of a rule, or the norm is not clearly defined and requires normative interpretation.
These factors determine the necessity of judicial law-making. International justice institutions take decisions of a
precedent nature, which supplement the mandatory provisions of international content of humanitarian law, human
rights law, environmental law, criminal law, the principle of estoppel, the notion of jurisdiction in international law.

The author calls the judicial precedent such a decision of international courts, which contains a legal position
(positions), clarifying the content of the current norm, or formulating a new norm. Such decisions are taken into
account by the courts, taken by them, or other judicial bodies when considering a similar case; they are binding on
the parties to the disputes, as well as politically binding on third countries.

A legal position may exist as a formula that initially is a binding requirement of the reasoning part of the
judgment, but if such a legal position is repeated in the course of making subsequent decisions, then it becomes an
international custom and it becomes legally binding for an indefinite number of individuals for the future, or such
a legal position is included in the text of the international treaty, giving it the form of the standard of international
treaty law.

IIpenenenTHA MpaKTHKA OPraHiB MizKHAPOJHOTO MPABOCY/IS

boiixo Inna Cemenisna

KAHOUOam NOMIMUYHUX HAYK, OOYEeHM,

doyenm Kagheopu MopcbKoeo npasa

Hayionanvnoeo ynisepcumemy «Odecoka Mopcoka akademisy, Ykpaina

103y, MIDKHAPO/IHI KpUMiHAIBbHI TPHOYHAIN) CTBOPUIN
npereaeHTHe mpaso.

Beryn

CydacHa Teopist Ta IpaKTHKa MiXKHAPOJIHOTO Tpa-

Ba MoTpelye SIKICHO HOBHUX MIAXOJIB MO0 0a3uCHUX
TOHATh, KATETOPil Ta MPOLECiB, OJJHUM 3 SIKUX € Tpa-
BOTBOpUMI MpoIEec 1, 30KpeMa, CyJ0oBa MPaBOTBOpYA
JiATBHICTh OPraHiB MIYKHAPOIHOTO MPABOCYAIS.

BusHauanbHUMH XapaKTEPUCTUKAMHU HEKJIACUYHOT
THOCEOJIOTIi BBAXKAIOTHCS PEISTUBI3M, MHOXKHHHICTb,
aJbTePHATUBHICTh, MIO JalOTh 3MOTY aHalli3yBaTH
CKJIa[HI MlaJIEKTUYHI B3a€MO3B’I3KH MIXK HEOOX1THH-
MH, YXOPCTKO JICTCPMIHOBAHUMU MTPABOBUMH IOISIMU 1
Mpolecamu, 3 OJHOTO OOKY, i HETUIIOBUMH, HENIHIHHU-
MU — 3 iHmoro. Takuil miAXiJ aKTUBi3y€e MPOBEAEHHS
FOPUIMYHUX JIOCIIKEHB, 30KPEMa, 11010 PO3B’ I3aHHS
mpoOJieMy BU3HAYEHHS IOPUAMYHOI CHIIM PillIeHb MiX-
HapOJHHUX CYJIOBUX OPTaHiB.

Mera crarTi — cucTeMaru3aiis poaiB (BHIIB)
CYCIUIBHUX BITHOCHUH, OO0 AKUX OPTaHU MIKHApO[I-
Horo mpaBocyaas (Mixunaponuuit cyn OOH, €Bporneid-
cpkuii cyn 3 npas moauHu, Cyn €Bponericbkoro Co-
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Buxusiag ocHoBHOro MartepiaJy

Mixnapoauuii cyn OOH moctymoBo BHOy/IyBaB mpe-
IENICHTHY TPaKTHKy. Y 0arathboxX cBOiX pimeHHsIx Cyj
BIJIKPUTO 3asBJISB, IO BIH HE MOXE IMIJAMIHATH COOOIO

! Cepe HAyKOBHMX 3aBJIaHb BIJICYTHE 3aBJIaHHS «IIPOAHAIII3YBATH CIIPABH
IIOZI0 JeNiMiTalii MOPCBKHX MPOCTOPIBY», OCKUIBKM BOHO aBTOPOM CTAaTTi
BiKke po3s’s3ane (auB.: Inna Boyko. Case Law of the International Tribunal
For the Law of the Sea. Lex Portus. No. 2. P. 27-40. URL: https://doi.
org/10.26886/2524-101X.2.2; Boiiko 1.C. IlpereneHTHa mpakTuka MIONO
MOPCBHKHX TePHTOPIaJIbHHX CIIOPIB y pinreHHsIx Mikaapoguoro cyry OOH.
Bicuuk HarionansHoi akazemii npaBoBux Hayk Ykpainu. 2016. Ne 2.
C. 72-81; Boiiko 1.C. Apbitpaxna npaktuka IlocriifHoi nmanatu Tperei-
CBKOTO Cy/ly IIOA0 MDKJIEp)KaBHHUX MOPCHKHX CIOpIB. AJIbMaHaX MiKHa-
poxHoro mpasa. Bum. 17. C. 98-109; boiixo 1.C. IlpaBorBopua (yHKIisL
OpraHiB MbKHAPOJHOTO MPaBOCY IS (Ha MPUKIIA Il MPELEICHTHOT NPaKTHKN
MixnapoznHoro TpuOyHalIy 3 MOpPCBKOTO IpaBa). IlyOmiune npaBo Ykpai-
HM: IOUIYK ONTUMAIbHUX MOJENel IPaBOBOIO PEryIIOBAHHS : MaTepialu
MixnapoznHoi HayKoBO-TIpakTHYHOI KoH(epeHwii, M. Kuis, 9-10 mmcromna-
na 2018 p. /pen. xon. I'punenxo 1.C., Menpuuk P.C., in. Kuis : Bunas. aim
«TenpBetukay, 2018. C. 16-19).
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3aKOHOJIABIS 1 y HBOTO HEMae 3000B’s3aHb CIIiyBaTH
pasime npuiHATEM pimeHHsM. [Ipu pomy Cym 3aBxk-
JI CIIPAEThCS Ha CBill 000B’A30K CTEKUTH 32 €JJHICTIO
CYHOBOI IMPAKTUKH, BUKOPUCTOBYIOUH IJISI I[HOTO ITOCH-
JIAaHHS Ha BJIACHI TOTIEPE/IHI PINICHHS SK Ha yCTaJeHY
npakTUKy (established case law, jurisprudence constante),
OJIHOYACHO T IKPECITFOFOYH CBOKO TOTOBHICTh MEPETIIsSHY-
TH TIPaKTHKY.

Bynyun OCHOBHHM CyZOBHM OpPTraHOM MiKHapOIHO-
ro my6miuaoro mpasa, Cya poOHUTh CBili BHECOK Y po-
3YMIHHSI OCHOBOITOJIO)KHUX I[IHHOCTEH MIKHAPOIHOTO
CIIBTOBApPHUCTBA, sIKI OTPUMAJIH BUPAKEHHS B MIXKHAPO]I-
HOMY TyMaHiTapHOMYy TpaBi. IlpemeneHTHa mpakTHKa
Cyny moB’s3ye TyMaHITapHE HpaBO 3 MOHATTAM HOPM
jus cogens. Hampuxuman, Cyz, BpaXoByIOUH IIPaBOBY IT0-
3HIIII0, CPOPMYITLOBaHY B pillicHHI 1o cripaBi Hikaparya
npotu CIHIA Bix 27 yepBHs1986 poKy JOMOBHIOE 3MiCT
npasa Ha caMo3axucT.? OCKUILKH cTarTs 53 BigeHcbkoi
KOHBEHIIIi MICTHTh TICBHE OOMEXEHHS 3MICTY HOPM jus
cogens, He 3aKPITUTIOI0YH 3MICT MPOTIECY, SIKHIA JTa€ 3MOTY
HOPMI 3arajbHOT0 MIXXHAPOJIHOTO IpaBa CTaTH HOPMOKO
imnepariBaoro, MC OOH po3BuBa€e po3yMiHHS TaKo-
TO TIPOIIeCy, 30KpeMa, PO3INISLAAIOUH CIIPABH, OB’ sI3aHi
3 peaizallielo TOJI0KEHb T'YMaHITapHOTO TIpaBa IIO0
3acTeperkeHb 70 KoHBEHINT mpo 3anoOiraHHs 3J70YUHY
TEHOIMY Ta TIOKapaHHS 3a HBOTO (KOHCYIBTaTHBHHI
BHUCHOBOK BiJT 12 TpaBHs 1951 poky, pillieHHS 31 CIipaBu
«bocHis i I'epuieroBuna nporu FOrocnasii» Big 11 -
Hs 1997 poky), Ta iHIIi cripaBy, B sikux Cya po3risiian
MMUTAaHHS TPO jus cogens Ta 3000B’s3aHHS erga omnes,
HaNpUKIAA, Y 3B’S3Ky 3 IpaBaMd JIIOOWHU (pPIMICHHS
31 cnpaBu mono kommadii «bapcenona Tpeknia» Bi
5 mrotoro 1970 poky), 3a00pOHOFO TTOTPO3H CHIIOK abo 1T
3acTocoByBaHHsM (y pillieHHi 31 cripaBu «Hikaparya npo-
i CHIA» Bix 27 gepBHs 1986 poky), ipaBOM HapoIiB
Ha CaMOBHM3HaYCHHS (pillIeHHs y cripaBi o0 CXiJHoro
Timopy Bix 30 TpaBHs 1995 poky). Ockinbku KoHBeH-
IS TTPO 3aroOIraHHs 3JIOYMHIB TCHOIMY Ta ITOKapaHHS
32 HHOTO HE MICTUTH CICIiaJbHUX ITOJIOKEHB MO0 30-
0oB’s3aHb erga omnes, MC OOH neranizye 3MicT To-
HSTTS HOPMH jUS cogens, HAPUKIIA, I 9ac PO3IILIY
MUTaHb, [0 CTOCYIOTHCS 3000B’sI3aHHS BUIAYl 3JI0YMH-
miB abo 3/MIHCHEHHS CYJAOBOTO IMepeciimtyBaHHs, Oys0
BKa3aHO, IO «3a00pOHA KaTyBaHb CTAHOBHTH YAaCTHUHY
3BHYAEBOTO MIKHAPOJHOTO TIpaBa Ta CTalla IMIICPaTHB-
HOIO0 HOpMOIO (jus cogens)».

VY chpaBi om0 FOPUCAUKINHHAX IMYHITETIB Aep-
kaB (cmip Mixk HiMeuunHoro Ta Itamieto 3i BCTymoM a0
cnpasu ['penii) MC OOH po3nisaaB pi3Hi aclieKTH HOp-
MH jus cogens, 30KpeMa il 3B’S130K i3 CyBEpPEHHHM IMy-
HiTeToM. BrucHoBOK Cyly MIiCTHTh Ba)IJTUBI HOPMATHUBHI
JIOTIOBHEHHS JI0 3MICTY IMOHATTS «IMYHITET» Ta jus cogens

2 Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America). Judgment of 27 June 1986, para.
176. URL: https://www.icj-cij.org/files/case-related/70/070-19860627-
JUD-01-00-EN.pdf.

% Questions relating to the Obligation to Prosecute or Extradite (Belgium
v. Senegal), Judgment of 20 July 2012, para 99. URL: https://www.icj-cij.
org/files/case-related/144/144-20120720-JUD-01-00-EN.pdf.
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B ITpaBi 30pOMHNX KOH(IIIKTIB, OCKUIbKH CyJ1 HATOJsATae
Ha 3araJibHOMY PO3yMiHHI TOTO, III0 HOPMH TIPO IMYHITET
Ta HOPMH jus cogens B TipaBi 30pOHHUX KOH(IIIKTIB «Ma-
I0Th Pi3HI 3aBIaHHS», aje MK HUMH HEMA€ MPOTHPIY;
PO3MEKOBYE TaK 3BaHy CyOCTaHTHBHY 3a00pOHY it jaep-
JKaB, 110 CTAHOBJIATH jUS COgENs, Ta MPOLEAYPHUH iMy-
HITET JIep)KaBH Bijl HAI[IOHAILHOI FOPUCMKINI (PillIeHHS
Bix 3 mororo 2012 poky).*

Brimag MC OOH y po3BHTOK I'yMaHITapHOTO TpaBa
JIOTIOBHIOETHCSI HOPMAaTHBHUM TiymMadeHHsM cT. 51 Cra-
tyty OOH 1po npaBo Ha camoobopony, ske Cyj onpu-
JOMHMB Y pimeHHi Bif 19 rpymas 2005 poky miono cropy
Mk Konro ta Yranjoro, 30kpema, Cy/l 3BepHYB yBary Ha
HEOOXITHICTh PO3PI3HATH BUIAJKH 30POMHOr0 Harmany,
PO sIKl WIEeThCS B CT. 51, Ta iHIN MEHII TSKKI POpMHU
3acTocyBaHHs ciid. Kpurepii HeoOXiJHOCTI Ta MPOIop-
[IMHOCTI BIAMOBIAHUX [iif TTOSCHIOIOTECs Cymom®.

3apsiku mpenieneHTHIN npaktuiii MC OOH mixkHa-
POJIHE CHIBTOBAPUCTBO BBAXKAE CITIBBITHOIICHHS MiXKHA-
POIHOTO TYMaHITapHOTO TpaBa Ta MpaBa JIIOIUHHI Yepe3
B33a€EMOJIII0 B YMOBaX TPbOX MOXIIUBHX CHUTYyAIlid: JSsIKI
npaBa MOXXYTh OyTH BUKIIOYHO NMUTAHHAMH MDKHApOJI-
HOTO T'YMaHITapHOTO [PaBa; 1HIII MOXYTh OyTH BHKITFOY-
HO TIMTaHHSIMH TIPaB JIFOIWHI; PEIITa TPaB MOKYTh OyTH
MUTAHHSIMHA 000X IMX Tally3ed MIKHApPOIHOTO TIpaBa.
Tomy 1o yBaru MoOBHHHI OpaTucsi OOWIBI Tay3i MiXHa-
POIHOTO TIpaBa, a caMe — MDKHAPOIHE TPaBO IPaB JIFO-
IFHU Ta MDKHapOIHE TyMaHiTapHe mpaBo. llpaBo mpas
JFOAVHHU TIPOIOBKYE 3aCTOCOBYBATHUCS ITiJT Yac 30pOitHO-
ro KoHQikTy. ['yMaHiTapHE TPaBO SK CIEIialbHe TPaBO
He mepenbadae, IO MpaBa JIOMMHUA CKACOBYIOTBCS ITi[
gac BilHH.

[IpenienentHa npakTuka MixkaapoaHoro cyny OOH
IIOJI0 TEPUTOPIaIFHIX CIIOPiB, BBAKAEMO, HATA€ JOKa-
3M CTBOPCHHS MIKHApPOIHUMH CYJTOBUMH yCTaHOBAMU
MDKHApOJHUX 30008’ s13aHb, SIKi 0€3M0CepeIHhO HE BU-
TUTHBAIOTH 13 HOPM MiKHapoaHoro mpasa. [IpenexenTtHi
pimerrst MC OOH MicTATh OOTpYHTYBaHHS CHUTYyaIlii
eCTOIeNs Ta HeOOXITHICTh 3aCTOCYBaHHS HOTO B MPO-
neci posmsiay crpas®. Cy Hanossrae Ha TOMY, 110 1M0-
PYLICHHS TPUHIIMITY CYMJIIHHOCTI B MTOBEIIHII OHOTO
cy0’eKTa MIXKHApOJHOTO TIpaBa, 1[0 MAaJI0 HACIIIKOM

4 Jurisdictional ~Immunities of the State (Germany v. Italy:

Greece intervening). Judgment of 3 February 2012, para.95. URL:
https://www.icj-cij.org/files/case-related/143/143-20120203-JUD-01-00-EN.pdf.
> Case concerning Armed Activities on the Territory of the Congo
(Democratic Republic of the Congo v. Uganda). Judgment of
19 Decemder 2005, paras. 106-147. URL: https://www.icj-cij.org/files/
case-related/116/116-20051219-JUD-01-00-EN.pdf.

¢ Case concerning the Barcelona Traction, Light and Power
Company, LTD. 20 June 1960. URL: https://www.icj-cij.org/files/case-
related/41/041-19600620-ORD-01-00-EN.pdf.

Case corcerning the temple of Preah Vihear (Cambodia v. Thailand).
Preliminary objections. Judgment of 26 May 1961. URL: https:/www.
icj-cij.org/files/case-related/45/045-19610526-JUD-01-00-EN.pdf.

Nuclear tests case (Australia v.France). Judgment of 20 Decemder
1974. para. 45. URL: https://www.icj-cij.org/files/case-related/58/058-
19741220-JUD-01-00-EN.pdf.

Nuclear tests case (New Zealand v.France). Judgment of 20 Decemder
1974. para. 46. URL: https://www.icj-cij.org/files/case-related/59/059-
19741220-JUD-01-00-EN.pdf.

15



Boyko Inna

3aBJaHHS IIKOJU 3aKOHHUM IIpaBaM I1HIIOTO cy0’€k-
Ta, SKHA CYMIIIHHO JIOBIPHUBCS MOBEIIHIN TEPIIOTO,
BHUKJIMKAE CUTYyaIlifo ecTomens. JlepkaBa He Mae mpa-
Ba 3arepeuyBatd (aKT BU3HAHHS 3 ii CTOPOHH 3MiH Y
MIDKHAPOJIHO-TIPABOBIM CHTYyaIIil, 1[0 TPAIUIKCh YHAC-
JIOK 11 moBeNiHKH. [IpuHIUI OCIiqoBHOCTI Y opMi
allegans contraria non audiendus est 3000B’s13y€e Taky
JIIHIFO MTOBEIIHKHU JIepKaB, 0 00YMOBJICHA iX TICHOIO
B3aEMO3ICKHICTIO, TOMY JICp)KaBU IMOBHUHHI JOTPHU-
MYBaTHCh TIEBHOTO CTYIICHS BHU3HAYCHOCTI B MaHepi
CBO€T MOBEMIHKHU. JlepkaBu He MaKOTh MpaBa OTPUMY-
BaTH TEpeBard 3 BIACHOI MPOTHUIPABHOI MOBEHIHKH,
sika MPHU3BeNIa JI0 IIKOIU 1HININ JeprkaBi: nemo potest
mutare consilium suum in alterius injurian. [Ipu npomy
MPUHIMIT JTOOPOYECHOCTI Tependadae HEOOXiTHICTh
JIOTPUMAaHHS ITEBHOTO PiBHS MOCIIIIOBHOCTI B TIOBEIiH-
i JepraB, MPUHIUI eCTONeNS Mepeadadae CaHKIIo
3a MOpYUICHHS. SIKIIO JepkaBa HE JOTPUMYBAlach Ta-
KHX MPUHIHUIIB, BOHA HE MOXKE Uepe3 Cy 3a0e3IMeUnTn
3aXHCT CBOIX CyO’€KTHBHHX MpaB. Y Takiil cuTyarii
Cy/l BU3HA€E K HEMPHUIYCTUMI OyJb-sKi TIO30BH IOJO
3a0e3meueHHs] IOPUANYHOTO TIpaBa, sSKi BHHHUKIU 3
MTOBEIIHKH, IO BiPi3HSAIACS BiJ MOMEPEAHBOI aKTHB-
HOT (a00 MacHBHOT) MOBEIIHKY JIepKaBH. B moenHaH-
Hi 3 aKTOM BU3HaHHS (4Yepe3 IOPUANYHHNA JOKYMEHT
a00 Yepe3 MOBEJIHKY) MPUHIIUIT €CTOTEIs MOXe OyTH
3aCTOCOBAHMI y BCIX Trairy3sX MIKHApPOIHOTO TpaBa,
TOOTO i3 3arajbHOTO MPHUHIUITY IIpaBa, SKUM BiH BBa-
XKaBcsl OaratbMa FOPUCTAMHU-MIKHAPOIHUKAMHE, €CTO-
Mejb y IpoIeci CyI0BO-apOiTpakHOI MPaKTUKK CHOop-
MyBaBCsS. B MPHHIHUI TPEIEICHTHOTO IpaBa, M0 Ja€e
3MOT'Y KBaJli(DiKyBaTH [IeH MIPHUHIIKII SIK YHIBEpCATbHUN
3BHYAll.

Po3p’s3anns Mixkuaapogaum cynom OOH cmopis
[IO/I0 PETYIIOBAHHS OCTKOJIOHIATBHUX MIXKHAPOTHIX
BiTHOCHH 3HAYHO JOMTOBHIIIO MDXKHAapOIHE mpaBo. Ha-
MPHUKJIaJA, Y PillleHH] Y CIpaBi IIOJ0 TEPUTOPIATBHOTO
criopy Mix bypkina-®aco Ta Pecrnybiikoro Maii Bij
22 rpyaus 1986 poxy Cya BCTaHOBHUB, IO MPUHLUI
uti possidetis 3aCTOCOBY€ETHCSI IO HOBOYTBOPEHOI JIep-
JKaBH 3 MOMEHTY OTPHMaHHS HEIO0 HE3aJeKHOCTI, alie
3BOPOTHOI CHIIM TSH IPUHIIKI HE Ma€: BiH 3aMOPOXKYE
MpaBo BJIACHOCTI Ha Teputopito. [locunanus Ha edek-
TUBHY OKymaiito («kononianeHi effectivitesy) wmae
Miclie MiJl Yac 3asBU MPO HASABHICTb CYyBEpPEHITETY Ha
OCHOB1 TPUBAJOCTI BOJIOJIHHA, OTXKeE, SKIIO YYaCHUK
criopy 3asiBiisie mipo effectivites, BiH BKa3ye Ha JaBHICTh
eextuBHOro BonopiHHsA. Takwmii BucHOBOK Cyj mo-
LIMPUB Ha BCi CIPABH IIOAO TEPUTOPiaJbHHUX ITHTAHb
MOCTKOJIOHIAJIbHUX JepxkaB (pillleHHs y CIpaBi 1010
JgemiMiTanii MOPChbKUX KOPIOHIB 1 TEPUTOpialbHHUX
nutanb («Karap nmpotu baxpeliny») Bim 16 Gepe3Hs
2001 poxy; piuleHHs y cIpaBi IIOAO CYXOIyTHOIO Ta
MOpCBKOTo KopaoHy Mixk KamepyHom ta Hirepiero Bix
10 >xoBTHsa 2002 poKy; pillleHHs Yy CIpaBi IIOAO CyBe-
penitety Haxn octpoBamu llymay-Jliriran, Ilynay-Ci-
najgad («Ingonesis mporu Manaiiziin) Big 17 rpyass
2002 poxy; pillIeHHs y CIpaBi UI0A0 TEPUTOPiaIbHOTO
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Ta Mopcekoro crnopy («Hikaparya mporu Komym6ii»)
Bix 19 nucronana 2012p.).

[IpakTuka po3B’si3aHHA CHOPiB  MIiXKHAPOIHOTO
cyny OOH ¢aktuuno npojosxye npaktuky [locrilinol
HaJaTH MIXHAPOIHOTO MPABOCYIIS, MOCHIAIOUYUCH HA
il pimeHHs Ta 3a03U4yIO4M NpaBoBi no3uiii [lanaru,
30KpeMa, B crpaBax mnpo lliBgenHo-3axigny Adpuky
(Bix 21 rpynus 1962 poky), 3HaYeHHS SIKUX B HOpMa-
TUBHOMY TJIyMaueHHI MOHATTS «IIpaBoBHii cripy. Hop-
MaTHBHA I[IHHICTh PillIeHb o4aTky 60-X pokiB XX CT.
TIepeBipeHa 4acoM 1 cTajla HOPMATUBHUM ITiIPYHTIM
y pimieHHAX, mo Oynu BuHeceHi CyaoM 5 KOBTHS
2016 poky mo/10 crpaB 3a 3000B’ I3aHHSIMH, K1 CTOCY-
IOTBCSI TIEPETOBOPIB MPO NPHUITMHEHHS TOHKU SIACPHHUX
030po€Hb 1 syiepHe po330poenHst (Maprramiosi OcTpo-
BU nipotu [HAIT; Mapmannosi Octposu npotu [lakuc-
TaHy; Mapmraminosi Octposu npotu Crionyderoro Ko-
pOJIIBCTBA), B SKMX BIJAMOBIJaui BUCYHYIIH MOTIEPEIHI
3arnepeveHHs mojo ropucaukiii Cyay depe3 BiICyT-
HICTh CIOPY MK CTOPOHAMM HAa MOMEHT I0J1a4i KJIO-
notaHHs. CyJ, TTOCHITAI0YHCh Ha yCTaJICHY MPEIeACHT-
HY TPaKTHKY, 3a3HAYHB: «... UIT BU3HAHHS HASBHOCTI
CIOpY MOBHHHI OyTH MpPEICTaBJICHI JOKa3W TOTO, IIO
OJIHa 31 CTOPIH HEIBO3HAYHO BHUCTYIIA€ IPOTH MPETCH-
311 1HIIIOT CTOPOHH 1 IO JIBI CTOPOHH MAIOTh MPOTHIICIK-
HI JIYMKH 3 MUTAHHS NP0 BUKOHAHHS a00 BIJIMOBY BiJ
BUKOHAHHS MEBHUX MIKHAPOIHHUX 3000B’s3aHBY .

OKpiM CBOiX TIOMEpeaHiX pileHb, MiXHapOTHUN
cyn OOH mnocunaerbess Ha pilieHHS a00 KOHCYJIBTa-
THBHI BHUCHOBKHM IHIIUX CYIOBO-apOITpaKHUX 1HCTH-
TyIi#, HAMPHUKIIAJ, B CKOJIOTTYHUX CIpaBax. 30Kpema,
Cya BCTaHOBUB, IO Y 3B 53Ky 3 JISUTBHICTIO, KOTpa
MOXE CHPUYMHHATH TPAHCKOPAOHHY IIKOIY, IEp>KaBU
MIOBHHHI TIPOBOJIUTH OIIHKY BIUTUBY Ha HABKOJIUIITHE
CepeloBHUIIe, a TaKOXK BH3HAB, IO TaKUil 0OOB’SI30K
MOXE PO3IVISIATHCh SK BHMOTA 3BHYA€BOTO MiXKHA-
POJIHOTO TIpaBa, y pasi, SIKIIO icCHye HeOesreka Toro,
IO 3aljIaHOBaHA IIsUIBHICTh y TIM YW IHINIH Micle-
BOCTi Oyle MaTW 3HA4YHI HETaTWBHI TPaHCKOPIOHHI
HACHIiIKAS.

Pimenns MC OOH mono cmnpaBu «Hikaparya
npotu CIA» HamiTUIO TOHSTTS FOPUCAMKINT B MiXkK-
HapOJHOMY IpaBi EKCTECPHUTOPIATLHUM XapaKTepoM,
BCTAHOBHUB, IO TPHUCYTHICTh «E(PEKTUBHOTO KOHTP-
OIlto» MOKe OyTH BH3HaHA a00 3a HasSBHOCTI MPSIMO-
ro Haka3dy Ha BYMHCHHS NPOTHIPAaBHHUX Jid, abo 3a
HasBHOCTI MpUMycy ix pooutn. ToOTO cya moB’s3aB
TIOHSITTS FOPUCAMKINIT HE TUTBKH 3 MTOHATTSIM TEPUTOPIT,
SIK 11e OyJI0 IPUIMHSTO paHilie, aje i 3 TOHATTAM eeK-
TUBHOTO KOHTpOM0. OTXe, NOKTPHHA e()EeKTHBHOTO
koHTpoito (the effective control doctrine), sika ckia-
Jacst 3aBASKH pimeHHsM MixnaponHoro cyny OOH

7 South West Africa (Ethiopia v. South Africa; Liberia v. South Africa)
Preliminary objections. Judgment of 21 December 1962. 327 p. URL:
https://www.icj-cij.org/files/case-related/47/047-19621221-JUD-01-00-
EN.pdf.

8 Case concerning Pulp Mills on the River Uruguay (Argentina v.
Uruguay), Judgment of 20 April 2010, paras.203-209. URL: https://www.
icj-cij.org/files/case-related/135/135-20100420-JUD-01-00-EN.pdf.
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y cnpaBax «Hikaparya nporu CIIIA» 1986 poky® Ta
«bocuis i I'epuerosuna nporu Cepbii» 2007 poky?,
Ta JOKTPWHA 3arajibHOro KOoHTpoito (the doctrine of
common purpose, the common design doctrine), o
BIIEpIIC 3aCTOCOBaHAa MIKHAPOAHHM KPHUMIHAJILHUM
TpuOyHaJIOM MI0A0 KoiumHbo1 FOrocmapii y cmpa-
Bi dymko Tagmya 1999 poky' Ta mepenbauae mesHy
pOJIb 1HO3EMHOI JiepKaBU B oprasizallii, 030po€HHI,
(iHaHCYBaHHI BIMCBHKOBHX YrpyIloBaHb, KOOpIUHA-
mii abo miaHyBaHHI iXHIX Jid, TOMy Jep)kaBa Hece
BIIMOBIIATIBHICTH 3a Jii OpraHi30BaHOI I'PYIH, SKIIO
BOHA 3jiiiCHIOBaJa 3arallbHUH KOHTPOJb HAaJl HEIO,
CTAHOBIIATH MPELEACHTY MPAaKTUKY, SIKa MOXKe OyTH
3aCTOCOBaHA IMiJl Yac BHPINICHHS CIOPIB MK YKpai-
Hoto Ta Pociiicekoro dDenepartiero.

OcranHi pimeHHs: €BPONEHCHKOTO Cy/y 3 TIPaB JI0-
JUHU (K [I0JI0 MIKJIEpKaBHUX, TaK ¥ 1HIWUBITyallb-
HUX CIIOPiB) HOPMATUBHO JIOTIOBHUJIM 3MICT KaTteropii
«ropucaukiisy. KoHmemnis epeKTHBHOTO KOHTPOJIIO,
moyaTok (HopMyBaHHS SIKOi 3aKiiaB MiXKHApOJIHUN CYI
OOH, Takox npeneaeHTHO po3BuBaeThess CCIIIL. €B-
pOTIEHCHKUI Cyn 3 TpaB JIOOMHM, ITOCHIIAIOYNCH Ha
pimenass MC OOH, po3mupuB 3MICT TOHSATTS «HOPHC-
JIIKITis» B MTOCTaHOBI Bij 23 Oepesns 1995 poky 1momo
cipaBu «Jloizimy mpotu Typeuuwnwm». Cyn ykasas,
o BiAMoBinansHICTh CTOPOHU MOXKE HACTAaTH, SKIIO
BHACIIJIOK BIMCHKOBOT omepamii — 3akoHHOI abo
HE3aKOHHOT — BOHA 3IHCHIOE e¢()EKTUBHHI KOHTPOJb
3a MeXaMH CBOE€i HalioHaIbHOT TepuTopii. OOOB’SI30K
3a0€3MEeYUTH JOTPUMAHHS MPaB i cBOOO Ha 1[Il Tepu-
TOpil BUILUTUBAE 3 (PAKTy TAKOTO KOHTPOJIIO, HE3aIEeK-
HO BiJI TOTO, YH 3JIIHCHIOETBCS BiH 0e3MocepeIHbo, 32
JOTIOMOTO0 30pOHWHUX CHII a00 depes MiaImopsIKoBa-
Hy MicleBy aaMiHicTpaiito. [1ix yac po3misay crnpaBu
bankosiua, Benuka [1anara, mpoBiBIIK aHai3 MPAKTH-
ku Cymy, 30kpema pimeHHs y crpasax «Jloizimgy mpo-
1 Typeuunnu», «Kinp nporu Typequnnm», «lnamky
Ta iHI npotd Moo Ta Pocii», Bu3Haumma ooMe-
JKEHY HHM3KY BHHSTKIB 13 TEpUTOPIaJbHOTO MPHUHIIU-
my. OCHOBHHI BUHATOK BUILTHUBAE 3 MPAKTHUKU LIOAO
[TiBaiunoro Kinpy i mommproeTsess Ha CUTYaIlil, KOJIU
Jiep)kaBa BHACHIJIOK BIHCHKOBUX JiHl 3[IHCHIOE edek-
TUBHUI KOHTPOJb HAJ IIEBHOIO TCPUTOPI€IO 032 Me-
xamu cBo€i Teputopii. Skmo y cupasi Cyn BU3HABaB
3aCTOCOBHICTh BHHSATKOBOTO IiJXOAY IO BH3HAYCHHS
FOPUCMKITNIT, BIH HATOJIOIIYBaB, 10 3 ONNISY Ha 3JIiHC-
HEHHsI TaKOoro ¢(EeKTHBHOTO KOHTPONIO IS JIepKaBa
Hece BIIMOBIANTBHICTH 3a 3a0€3MeUeHHS Ha TEPUTOPII,
Ipo SIKy WIEThCs, BCi€l HU3KU MaTepialbHUX IMPaB 3a

® Case concerning military and paramilitary activities in and against
Nicaragua (Nicaragua v. United States of America). Judgment of 27 June
1986, para.399. URL: https://www.icj-cij.org/files/case-related/70/070-
19860627-JUD-01-00-EN.pdf.

10 Case concerning application of the Convention on the prevention and
punishment of the crime of genocide (Bosnia and Herzegovina v. Serbia
and Montenegro)/ Judgment of 26 February 2007, para.400. URL: https://
www.icj-cij.org/files/case-related/91/091-20070226-JUD-01-00-EN.pdf.

B ICTY. Prosecutor v.Du[ko Tadi].Appeals Chamber. Judgement of 15
July 1999, paras. 212, 213,220, 227. URL: http://www.icty.org/x/cases/
tadic/acjug/en/tad-aj990715e.pdf.
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€BpONECHCHKOI0 KOHBEHIIIEIO 3 TPaB Ta 0CHOBOIOJIOXK-
HHUX CBOOOJ JTIOOUHU'2.

VY mpenenentHiit npaktuii €CIIJI MOXiIMBO BH-
JUTATH PsAJl IHIIMX KaTeropiii BHHATKOBHX BHITAJIKIB,
KOJIM FOPUCAMKINSI MOXKE 3JIHCHIOBATUCS JICPIKABOKO
1mo3a MeXaMmH ii TepuTopii 1 1mo3a MeKaMu KOHBEHIIIH-
Horo nipocTopy. Hanpuknan, y cnpasi bankosiua Benu-
Ka Iajiara 1mocjanacs Ha 1HII CIIPaBH, B SKHX WIUTOCS
PO ASUIBHICTh JTUTUIOMATHYHUX a00 KOHCYJIbCHKHX
MIPEJICTABHUKIB 32 KOPJOHOM 1 Ha OOPTYy CyJeH, 3apee-
CTPOBaHMX Y BIJIMOBIMHIN JiepKaBi a00 3MIMCHIOIOUYHX
peiicu mij 1 mpamopom. Y crpagi «Xaccan npotu Crio-
nyderoro KoposiBcTBa» odiriiiHe po3’sICHEHHS MO0
KOHIIEMIIT e()EeKTHBHOTO KOHTPOJIIO JOITOBHIOETHCS.
Cyn, 30KpemMa, BKa3ye, 110 BUPIMIAIGHUM y TaKUX CH-
Tyamisx € ¢akT 31idcHeHHs (Di3MIHOT BIa U 1 KOHTPO-
JII0 HaJl BiAIOBiaHOI 0cob60r0™. ¥V crpasi «Mensenes
Ta iH1n npotd Opaniii» Cyn BCTAHOBUB, 10 3aBHUKA
nepeOyBayd Tij ropucaukiiero Opanimii 3 omsay Ha
3NiHCHEHHS (DPaHIy3bKUMHU TPEJACTaBHUKAMH TOBHOTO
1 BUKJIFOYHOTO KOHTPOJTIO HaJ] CYTHOM Ta HOTO eKinakeM
3 MOMEHTY HOT0 3aTpUMaHHS B MKHAPOIHHUX BoAax ',

€CIUI cTBepKy€: MATAHHS TOTO, YU 3IHCHIOE J10-
TOBipHa JiepxaBa e(DEKTUBHUI KOHTPOIb HAJl TEPUTOPI-
€10 11032 MEKaMH BIIACHOT TEPHUTOPIT, € TUTAHHAM (HaKTY.
[Tig yac BU3HAYEHHS TOTO, UM ICHY€E ¢(PSKTHUBHHN KOH-
Tpoib, CyJ, HacaMIiepel, po3MIsAJae CTYIiHb BICHKO-
BOT MPUCYTHOCTI JIEpKaBU Ha Iid Tepurtopii. [HmI iH-
JIUKATOPH TaKOXK MOXKYTh OyTH Ba)KIIMBUMH, HATIPUKJIA]T
Te, IKOKO MIpOIO 11 BiliChKOBa, CKOHOMIYHA Ta MOJIITHYHA
MIATPUMKA MICIEBIM MMOPSAAKOBAHIM aamiHiCTparil
HaJIa€ Ti BIUTUB 1 KOHTPOJIb HAJ[ PETIOHOM.

OcoONMUBICTh CYJIOBHX TPEIECHTIB, SKi CTBOPIOE
Cyn €sporneiicbkoro Coro3y moisirae B iX FOPUINYHIN
cwiIi: pimeHHs, o BuHOCATHCS Cyaom €C, posmis-
JTAIOTHCSI SIK MPEIECICHTH 1 € 000B’SI3KOBUMU IS BCIiX
JIepKaB-wICHIB, 0COOJIMBO Y TOMY Pa3i, KOJIM MOBa itjie
PO TIYMAueHHS YCTAHOBYMX aKTIB Ta y pasi MPUHHAT-

12 Case of Loizidou v. Turkey. Judgment (Preliminary Objection) | Court
(Grand Chamber) | 23 of March 1995, para.62. URL: https://hudoc.echr.
coe.int/eng# {%22itemid%22:[%22001-57920%22]} .

Case of Cyprus v. Turkey | Judgment (Merits) | Court (Grand Chamber)
| 10 of May 2001, paras.75-80. URL: https://hudoc.echr.coe.int/
eng#{"fulltext":["Cyprus%20v.%20Turkey"],"documentcollectionid2":["
GRANDCHAMBER","CHAMBER"],"itemid":["001-594).

Bankovi¢ and Others v. Belgium and Others. Decision | Court (Grand
Chamber) | 12 of December 2001, paras. 70-71. URL: https://hudoc.
echr.coe.int/eng# { %022 fulltext%22:[%22Bankovi%C4%87%20and %20
Others%20v.%20Belgium%20and%200thers%22],%22s0rt%22:[%22d
ocnamesort%20Ascending%22],%22itemid%22:[%22001-22099%22]}.

Case of Ilascu and Others v. Moldova and Russia. Judgment (Merits
and Just Satisfaction) | Court (Grand Chamber) | 08 of July 2004, paras.
311-319; 314-316. URL: https://hudoc.echr.coe.int/eng#{%22fulltext%
22:[%2211a%C5%9F cu%20and%200thers%22],%22documentcollectio
nid2%22:[%22GRANDCHAMBER%22,%22CHAMBER %22],%22ite
mid%22:[%22001-109229%22]})48787/99).

3 Case of Ocalan v. Turkey|Judgment (Merits and Just Satisfaction) |
Court (Grand Chamber) | 12 of May 2005, paras. 91, 133. URL: https:/
hudoc.echr.coe.int/eng# { «fulltext»:[«Ocalan%20v. Turkey» ] »sort»:[«E
MPTY»],pitemid»:[«001-69022»]}.

!4 Case of Medvedyev and others v. France. Judgment (Merits and Just
Satisfactio) | Court (Grand Chamber) 29/03/2010, para. 67. URL: https://
hudoc.echr.coe.int/eng#%20
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TS PIllIEHb IIOJI0 3aITUTIB HAIlIOHAJTHHHUX CYIOBHX yCTa-
HOB, SIKi pO3DJISIIAIOTHCSI HA OCHOBI MPEFOAMIIIHHOT MPO-
nenypu. HeBukonanHus pimieHp Cymy TSTHE 3a co00r0
3aCTOCYBaHHs CaAHKIIIH, TepeadaueHuX YCTaHOBYUMH
noroBopamu. EdekTnBHa isUIbHICT €BpPONEHCHKOTO
Cotro3y y chepi 3amodiranss 3a0pyJHEHHIO MOPCHKOTO
cepeIoBHUIIa MOKIIMBA 3aBlsku npaktuii Cyny €C, pi-
[IEHHS SIKOTO MAlOTh NPEIeIeHTHHI Xapakrep'.

[Ipenenentna mpaktrka Cyny €C ckiamacs momo
PETYIIFOBaHHS Cepr MOPCHKOTO PHUOATBCTBA, 30KpeMa,
BIIMOBIZIHO JI0 TIPEIICNICHTHUX pimieHb Cyloy BHKIFOYHA
KomrieTeHIlist €Bpornelicbkoro Coro3y MO0 MUTaHb PH-
0aJIbCTBA TIOB’SI3aHA 3 OXOPOHOK MPHPOIHHUX PECypCiB,
sIka 3yMOBITIOE BCTAHOBJICHHSI cHCTeMH KBOT. Cyr 3a3Ha-
YMB, IO MPUHIMI BIIHOCHOT CTaOUIBHOCTI TICBHOIO Mi-
Ppoto siBJIsiE COOOKO BIJICTYTI BiJl 3aralbHOTO TIpaBHIIa PiB-
HUX YMOB JIOCTYITY JI0 pUOHHX pECypCiB, ajie HEOOXIHICTh
3a0e3MeYeHHs BiJJHOCHOI CTaOUIBHOCTI B yMOBaX €KOHO-
MIYHOTO CTaHy PHOHOT IPOMHKCIIOBOCTI Ta 3aJICXKHOCTI Jie-
SIKAX TIPHOEPEIKHNX TPOMa/T Bi i pUOOJIOBIII € JOIITEHIM. 6

IIuTanHs CIIJBHOI 30BHIMIHLOI ITOJITHKH, HaIlio-
HaJBHOT OE3MEKH TAKOXK PO3IIISIAI0THCSI Ta BUPIITYFOTh-
cst Cynom €C, 1o yTBOPIOIOTH NEBHY YaCTHHY TIperie-
JICHTHOTO TIpaBa €Bporneicskoro Coro3zy.

3 1996 no 1999 pik Oynu BuHECeHI pimeHHs Mix-
HApOIHUM KPUMiHAIGHUM TPUOYHAIOM IIOAO KOJHIII-
Hbo1 FOrocnagii 3 MpUBOIY €IEMEHTIB 3JI0YMHY TPOTH
JIFONSTHOCTI, SIKI IIOTIM HE3MIHHO BUKOPHCTOBYBAJHCS 5K
cynoBi mperenentu. Y 2001-2003 pokax MixHapon-
HUW KpUMIHAIBHUH TpuOyHa 1mono Pyanau (B Mexax
CBOE€I TIPEJIMETHOI FOPUCIMKIIIT), TPSIMO MOCHIAIOYUCH
Ha pinmieHHs Anensuiitnoi kamepu MKTHO, noronuscst
3aCTOCOBYBaTH JCQIHIIIIO 3JIOUNHY TPOTH JIFOIASHOCTI
BixmoBixHO 10 pimerHs MKTIO.

3rigHo 3 TpeleIcHTHIM IIPaBOM, CTBOPEHHM OpraHa-
MH MDKHapOTHOTO KPIMIHAIBHOTO CYHOYNHCTBA, 3JIOYHH,
CKOEHHUH TIPOTH ONHi€T KepTBH ab0 MPOTH OOMEKEHOTO
YHCNIa JKEPTB, MOXKHA KBaTi(DiKyBaTH sIK 3JI0YHMH MPOTH
JIFOASTHOCTI, SIKIIO i1 37I0YHHIIS OyJIH YaCTHHOO IIHPOKO-
macmTabHux a0o / 1 cucTeEMaTHYHUX HAmaliB Ha [UBLIb-
He HaceneHHs. «lllmpokomacmrabHe) O3HAYae «Macomy,
KUJIbKapa3oBy [0 BEMKOro Maciiraly 1 CrnpsMoBaHa
mpoTH Oe3mivi skepTBy». Taki Jii MarTh OyTH YaCTHHOMO

15 Case C-213/03, L’Etang de Berre. Judgment of 15.07.2004 // InfoCuria
- Case-law of the Court of Justice. URL:http://curia.europa.eu/juris/liste.
jsf?language=en&num=C-213/03; Commission v. Ireland. Judgment of
the Court (Grand Chamber) of 30 May 2006 in Case C-459/03. URL:
http://curia.europa.eu/juris/showPdf.jsf;jsessionid=9ea7d0f130de 134925
dbe8c042c3b72a9918695¢eal0f.e34Kaxilc3eQc40LaxqMbN4Pb38Pe0?
text=&docid=57551&pagelndex=0&doclang=en&mode=Ist&dir=&occ
=first&part=1&cid=423728.

1o Cripasa C-216/87 Queen v MiHICTEPCTBO CUITBCHKOTO TOCTIONAPCTBA, PHO-
HOTO TOCHOIApCTBA Ta TPOJIOBONILCTBRA, ex parte Jaderow Ltd, Judgment of the
Court of 14 December 1989. The Queen v Ministry of Agriculture, Fisheries and
Food, ex parte Jaderow Ltd. Case C-216/87. maparpad 24. URL: http://curia.
europa.eu/juris/showPdf.jsf?text=&docid=95585 &pagelndex=0&doclang=en
&mode=Ist&dir=&occ=first&part=1&cid=9173002.

Cnpasa C-120/99 Iraniiiceka Pecry6mika / Paga €Bponeiicskoro Coro-
3y, myHKT 63 Judgment of the Court (Fifth Chamber) of 25 October 2001.
Italian Republic v Council of the European Union. Case C-120/99. URL:
http://curia.europa.eu/juris/showPdf jsf?text=&docid=46784 &pagelnde
x=0&doclang=en&mode=Ist&dir=&occ=first&part=1&cid=9173002).
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JepKaBHOI TOMITHKH. «CHCTEMaTHYHUID) XapaKTepu3ye
OpraHizoBaHy NPUPOIY HACHIILHHIIBKHX JIiH, TOBTOPCHHS
SIKUX Ma€ PEryIIpHUIA, a HE BUIIQIKOBHUM Xapakrep. [Hau-
BiJI, III0 YMHUTB 3JI0YUH TIPOTH OAWHUYHOI KEPTBU UM 00-
MEXEHOTO YHCIIa KEPTB, MOKE OyTH BU3HAHUI BUHHHUM Y
3JI0YMHI POTH JTIFONSHOCTI, SIKIIO HOTO Aii OyJTi YaCTHHOIO
TICBHOTO KOHTEKCTY Ta Oyne IOBENCHO, IO aKT CTaBCs B
KOHTEKCTI aKyMYJISIIIT aKTiB HACHITLCTBA, SIKI MOXKYTh OyTH
JIy’Ke PI3HHMHU 32 XapaKTepoM i cryrieHeM Tsaraps. CyTre-
BHIl €IEMEHT MaTepiaJIbHOTO IpaBa 3JI0YHMHIB MPOTH JIO-
JITHOCTI TIOJISITa€ B TOMY, III0 BOHH MarOTh OyTH BYMHEHI 3
JUCKPUMIHAIIITHAM HaMipOM Ha HaI[lOHAJIBHUX, TIOTITHY-
HMX, €THIYHUX, PACOBUX X PENITIHHUX miacTaBax'’.

BucnoBknu

Oprasu Mi>KHapOIHOTO TIPABOCY/IISL, BUKOHYIOUH TIpa-
BO3aCTOCOBHY (DYHKIIIf0, CTHKAIOTBCS 3 CHTYAIlISIMH, SIKi €
HaCJIiJIKoM abo BIJICYTHOCTI HOpMH TpaBa, abo0 HOpMa He
JIOCUTB YiTKO C(OpMyJIbOBaHA Ta MOTpeOye HOPMATUBHO-
ro mrymadeHHs. 1li dakTopu 3yMOBIIOIOTH HEOOXIIHICTH
CYZIOBOI IMPaBOTBOPUOCTi. MiKHApPONIHI CYJOBI IHCTHTY-
il MPUAMAIOTH PIMICHHS MPEIEJCHTHOTO XapakTepy, sKi
JOTIOBHIOIOTh ~ 3aTaJIbHOOOOB’SI3KOBUMHU  TIOJIOYKEHHSIMUA
MDKHAPOIHOTO 3MICTYy TyMaHITapHE IMpaBo, MPaBo TpaB
JIFOTUHU, SKOJIOTTIHE MPaBO, KPIMIHAIBHE PABO TIPUHIIHIT
€CTOITEIIS, TIOHATTS FOPHCAUKITT B MDKHAPOTHOMY TIPaBi.

CynoBUM TpENEICHTOM MDKXHAPOTHHUX CyIOBO-ap-
OITpaXXHUX THCTUTYIIH Ha3UBAEMO TakKe PIIICHHS, SKe
MICTHTB TIPaBOBY (-1) mo3uiito (-i), mo abo po3’scHIO-
I0Th 3MICT YHHHOT HOpMH, 200 (hOPMYITIOIOTH HOBY HOP-
My. Taki pilleHHS BpaXOBYIOThCS CYJIOM, SIKUH 1X TIpH-
WHSB, a00 1HIIMMHU CyI0BO-apOITPAKHUMH OpTraHaMHU
i 9ac po3msIAy MOAIOHOT CTIpaBH; BOHU € IMITEpaTHB-
HO 000B’SI3KOBUMU TSI CTOPIH CIIOPY, @ TAKOXK MONITHY-
HO 00OB’SI3KOB1 JIJIsl TPETiX JeprkaB. [IpaBoBa mo3uilis
MOXe ICHYBaTH sIK (opMyJia, sika CIIOYaTKky € 00OB’s3-
KOBOIO BIMOTOI0 MOTHBYBAJIbHOI YaCTHHHU CYIOBOTO Pi-
IICHHSI, aJie SKIIO TaKa [IPaBOBa ITO3UIIisI IOBTOPIOETHCS
i Yac TMPUHHATTS HACTYITHUX pillleHb, TO BOHA CTAE
MDKHapOIHAM 3BHYAEM, HPU [BOMY OTPUMYE IOPH-
JIUYHY OOOB’SI3KOBICTH JII HEBU3HAYCHOTO KoJia 0cCi0
Ha Mail0yTHe a00 Taky MPaBOBY MO3MIIIO BKIIOUAIOTh
Yy TEKCT MIKHApPOIHOTO JOTOBOPY, Hagarouu il Gopmy
HOPMH MDXKHAPOIHOTO JJOTOBIPHOTO IpaBa.

"7 ICTY Du[Ko Tadi]. Appeals Chamber Judgement of 15 July
1999, para. 248. URL: http://www.icty.org/x/cases/tadic/acjug/en/tad-
aj990715e.pdf.

ICTY. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic. Trial
Judgement of 22 February 2001, para. 434. URL: http://www.icty.org/x/
cases/kunarac/tjug/en/kun-tj010222e.pdf.

ICTY. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic .
Appeals Chamber. Judgement of 12 June 2002, para. 102 . URL:
http://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf.

ICTY. Stanislav Gali]. Trial Judgement of 5 December 2003, para. 741.
URL: http://www.icty.org/x/cases/galic/tjug/en/gal-tj031205e.pdf.

ICTY. Timomir Bla[ki]. Appeals Chamber Judgement of 29 July
2004, para.120. URL: http://www.icty.org/x/cases/blaskic/acjug/en/bla-
aj040729e.pdf.
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Measures of opposition to juvenile offenses should be planned and conducted on the basis of a thorough analysis
of the state and dynamics of juvenile tortness. World practice has some models for assessing the state of juvenile
tortness. These data are a tool for studying the potential of the effectiveness of the functioning of various elements
of juvenile justice, juvenile prevention. Today the statistical activity in the law-enforcement sphere of Ukraine goes
to a new organizational and legal level.

At the same time, nowadays the statistical analysis of juvenile tortness in Ukraine is not deprived of a number
of organizational and legal issues that hinder a thorough study of this negative phenomenon and the development of
effective social, legal, economic and organizational measures to overcome it.

This article discusses the main gaps in the organization, methodology and legal regulation of the statistical
analysis of juvenile tortness in Ukraine. During the researching of this topic, the main problems of organization
of this activity in Ukraine were identified. A complex of general scientific and special methods of cognition was
used. As the result of the researching of this topic, five main problems were identified: the lack of united automated
information platform (system) of collection, storage, generalization and analytical processing of statistical information
in the sphere of juvenile justice; the lack of consistent methods of mutual statistical analysis of juvenile criminal
offenses and administrative misconduct; low relevancy of official statistical information on juvenile administrative
violations; absence of relative indicators combined with demographic processes in the country; lack of statistics on
temporarily annexed and occupied territories of Ukraine.

Cy4acHi npo6JjeMH CTAaTHCTHYHOTO aHAJII3Y IOBEHAJIbHHX NPABONOPYIIEHb B YKpaiHi
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Beryn nposiBY?. 3IIOYMHHICTH HETIOBHOJITHIX, TAKOXK BiJIoMa SIK
«IOBEHAJIbHA 3JIOYMHHICTHY», — L€ aKT y4acTi HEMOBHO-
JTHIX 0ci0 (TOOTO 1HAMBIAYYMiB, MOJIOJIINX 33 BCTa-

HOBJIEHUH 3aKOHOM BIK HOCSITHEHHS IIOBHOI l€34aT-

[IpaBomopyIeHHsST cepef HETMOBHOMITHIX € OfHIEI0
31 crerM@igHIX MPOOIEM Cy4acHOTO CYyCIIIbCTBA HE
nume B Ykpaini. Bonn BBaxatoTbest HalOIbII cepiios-
HOIO (POPMOFO JIEBIAHTHOI TMOBEMIHKH MOJIOI!, y Gara-
THOX aCIICKTAaX IIC SIBUIIC XapaKTEPHU3y€EThCS CKIIAJHOIO

2 Sikman M. Kriminalitet maloljetnika u Republici Srpskoj, sa
osvrtom na vr$njacko nasilje [Crime of juveniles in Republika Srpska,

1 cnenudiyHOO (HOPMOIO HETaTUBHOTO COLIAIBHOTO

! Stani¢c 1. Maloljetnicka delinkvencija — opasan socijalni

fenomen [Juvenile delinquency — a dangerous social phenomenon].
Pedagoskastvarnost. 2006. No 52 (7-8). S. 650—670 [in Croatian].
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with reference to peer violence]. Zbornik radova: Vr$njacko nasilje
(etiologija, fenomenologija, naéini prevazilazenja i komparativna
iskustva) — Proceedings: Peer violence (etiology, phenomenology, ways
of overcoming and comparative experiences). Banja Luka: Visoka $kola
unutrasnjih poslova, 2013. S. 3-18. [in Bosnian].
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HOCTi)® Y IPOTU3AKOHHKX [isIX. 3riHO 3 YKpAiHCBKUM
3aKOHO/IaBCTBOM, 3aJIC)KHO BiJI BHJYy FOPUIMYHOI BiJ-
MOB1TaJTIbHOCTI, ¥OBEHAJIBbHI MPABOMOPYIICHHS OIS~
FOTHCS Ha 3JIOUMHM (KPUMIHAJIBHI TIPABOIIOPYIIICHHS) Ta
aJIMIHICTPATUBHI MPaBOMOPYIICHHS. 3aX0Iu MPOTUIIT
IOBEHAJIFHUM IPAaBOMOPYIICHHSIM MAIOTh ITaHyBaTHCS
Ta MPOBOJUTHCS Ha TIJICTaBl IPYHTOBHOTO aHaJli3y CTa-
HY Ta JMHAMIK{ I0BEHAIBHOT JICIIKTHOCTI.

CBiTOBa NpaKTHKa Ma€ HETMOOJMHOKI MOJENI OIliH-
KM CTaHy IOBEHAJBHOI JETIKTHOCTI Ta IX IOJABIIOrO
BHKOpHUCTaHHA. [10Ka30BUM MPUKIIAIOM OpraHizamii ta
Mpe3eHTallii MiJeCnpIMOBaHOTO CTATUCTHYHOTO aHAIi-
3y € mopiyaa Cratuctika KOBeHaIBHOTO Ccymy — cepist
3BITIB, 0 € OJIHUMH 3 0ararboX TaKHX, K1 MIATPUMY-
oThcst ApxiBoM Harionamsaoro FOBeHanbHOTO Cymy.
3BIT MO€EHYE 1HHOPMAIIIFO TIPO HAIIOHAIBHI OI[IHKH BH-
MaJKIB 3IOYMHHOCTI. JlepaBHi Ta OKPY)KHI YCTaHOBH,
BIJIMOBIIaJIbHI 3a 30ip Ta/abo0 MoIMpeHHs 1HPOpMAaIii
Ipo IOBEHAJNbHI 3JI0YMHU, BUKOPUCTOBYIOTh nMaHi Cra-
THCTUKU HOBEHANBEHOTO Cymy, 110 HANAIOTHCS ApPXiBOM
Hamionansroro MOBenansHOro cymy (Apxis). Hario-
HaJIbHI OIIIHKH, MPEJCTABICHI B TaKOMY 3BiTi, PO3poO-
OJSIIOTHCST 3 BUKOPUCTAHHSIM CYMIiCHOT iH(popMariii Bij
yCIX CymiB, sIKi MOXKYTb HajaTh qani 1o Apxisy*. Lli mami
€ IHCTPYMEHTOM BHUBUCHHS IMOTCHIiAy €(pEeKTUBHOCTI
(bYHKIIIOHYBaHHS PI3HUX €JIEMEHTIB IOBEHAILHOT FOCTH-
1ii, FOBeHAJBHOT MpeBeHIlii. He Tak maBHO neski ame-
PUKaHCBKI (paxiBIli 3anpOMNOHYBalM 10 yBard [Ipoekt
JIAHMX M0JI0 FOBEeHANBHOT rocTHIii. OIiHKa MICTHTh TPH
CeKIlii: iHppacTPyKTypy, BAKOPUCTAHHS JIaHUX 1 MTOIIH-
peHHsl 1HpOpMaIlii, a TAKOXK MOKa3HUKH 3aJTy4YCHHS 10
CHCTEMH FOBeHabHOI focTullii’. Odimiiini 3BiTn Deje-
pasbHOTO OFOPO PO3CIiayBaHb MPO KUTBKICTH 3MiHCHE-
HUX apelTiB JiTeil BikoM 10 12 pokiB, iX BIICOTOK y
3arajbHil KUIBKOCTI YCiX FOBEHAJILHUX apelTiB (TOOTO
apemriB ocid BikOM 110 18 pOKiB) CTaHOBISTH OCHOBY
BHUBYCHHS (DaKTOPIB PHU3HMKY 1 TMEPCIEKTHB PaHHBOTO
BTPYYaHHS 1 MPEBEHIIi] IOBEHAIBHNX MPAaBOMOPYIIEHB’.
X. Tanmapa ta JI.K. J[>KOHC OKpecmooTh I’ SITh IUIS-
XiB BUKOPHUCTAHHS IPABOOXOPOHHUMH OpTaHaMH JaHUX
mpo miaTiTkie’. [ToBHOTA Ta AnudepeHIiarist CTaTHCTHY-
HOT iH(pOopMaIlii Tat0Th MOXJIUBICTh HE JIUIIE TUTAHYBaTH
Ta OIHIOBATH €(EKTUBHICTh CHCTEMH FOBCHAIBHOI FOC-
THIII1, aJie 1 IPOBOJAMTH MPEIMETHI aHATITHYHI CIIOCTe-
PEeKEHHSI B3a€MO3B’SI3KIB FOBEHAIBHOT JICJIKTHOCTI 3

% Siegel L.J.; Welsh B. Juvenile Delinquency: The Core (4th ed.).
Belmont, CA: Wadsworth/cengage Learning.

4 Hockenberry S., & Puzzanchera C. Juvenile Court Statistics
2016. Pittsburgh, PA : National Center for Juvenile Justice. URL:
https://www.ojjdp.gov/ojstatbb/njcda/pdf/jcs2016.pdf.

3 Deal T., Schiller W., Taylor M., & Boc J. Model Data Project 3D Data
Capacity Assessment: Infrastructure. Pittsburgh, PA : National Center
for Juvenile Justice, 2018. URL: https://www.ncjrs.gov/pdffiles1/ojjdp/
grants/252012.pdf.

® Loeber R., Farrington D.P., Petechuk D.(May, 2003). Child
Delinquency: Early Intervention and Prevention. Child Delinquency:
Bulletin Series. U.S. Department of Justice. 19. URL: https://www.ncjrs.
gov/pdffiles1/0jjdp/186162.pdf.

" National Center for Juvenile Justice. (2018). 5 Ways Law Enforcement
Agencies Can Use Juvenile Data. Pittsburgh, PA: National Center for
Juvenile Justice. URL: https://www.ojjdp.gov/pubs/252070.pdf.
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IHIIMMH  COMIaJIbHUMHU TIPOIIECaMHM, IO BIUIMBAIOTh
Ha JIiTeH, HAIIPHUKIIaJ, 0OyMOBIICHICTh CIIOPTY Ta IOBE-
HabHOT 3mounHHOCTI (Gardner, Roth, &Brooks-Gunn,
20118; Spruit, van Vugt, van der Putet al., 2016°; Spruit,
van der Put, van Vugt&Stams, 2017%°) ta in.

CrarucTUYHAI aHalli3 IOBEHAJIbHOI JIEJIKTHOCTI B
VYkpaiHi e He Ma€e Takoi CUCTEMHOCTI Ta OpraHi3alii,
sk 'y CHIA unm kpainax €Bporneticbkoro Corosy.

MeTa cTaTTi — OKpECICHHS OCHOBHHX IPOTAHH
B OpraHizailii, METOIOJIOTIi Ta MPaBOBOMY pEryJIFOBaH-
HI CTATHCTUYHOTO aHAaJi3y FOBEHAIBHOI JENIKTHOCTI B
Vxpaini. [lig 9ac HOCHIHKEHHST OYiKy€ThCS BHU3HAUH-
TH OCHOBHI MPOOJIEMHU B OpraHi3arii mi€i JisIbHOCTI B
VYkpaiHi.

OCHOBHI TINOTE3W JOCTKeHHS: 1) HasgBHI GopMu
Ta KpUTEpii 3BITHOCTI PO KpUMIiHAIBHI Ta aJMiHICTpa-
TUBHI TPaBOMOPYIICHHS HE CTBOPIOIOTH ITOBHOI Kap-
THHU TIPOIICCIB IOBEHAIBHOI JETIKTHOCTI B YKpaiHi;
2) Taka JsUTbHICTh Ma€ HU3KY MTPOOJIEM MPaBOBOTO, Op-
TaHi3aIlfHOTO Ta COIIaTBHO-TIOJIITHYHOTO XapaKTepy.

Buxusiag ocHoBHOro MarepiaJy

AHaJti3 cTaTUCTUYHUX JaHux [ eHepanbHoi [Ipokypa-
Typu YKpaiHU CBiJUUTH, IO 3a I’ATh pokiB (3 2014 no
2018 poKy) KITBKICTh 3apeeCTPOBAHMX KPHMIHATBHHX
MIPaBOIOPYIIICHb, YINHEHUX HEMOBHOMITHIME a00 3a iX
y4acTIo, caruyia monan 29 tuc. Bunankisl. KimbkicTs
3JI0YMHIB, YYMHEHUX HEMIOBHOMITHIMU 0Cc00aMu abo 3a 1X
YYaCTIo, cepelt ycix o0mikoBaHux B YkpaiHi y 2018 pori
KPUMiHaJIEHHUX MPaBOIIOPYIICH CTAHOBHUTH OTM3BKO 1%.
AJte SIKIIO MEePerITHY TH 110 CaMy KiJIbKICTh FOBEHAIbHUX
3II09YMHIB Y BijiHOIIeHHI Ha 100 THC. HAaceIeHHs BiIO-
BiJIHOTO BiKy (Bin 14 mo 18 pokiB), TO MOXHa TOOavH-
TH, IO IIeH TOKa3HUK (4 Tuc.) ke csrarume 35% Bin
3arajibHOI KUTBKOCTI 3apeECTPOBAHUX y KpaiHi 3JI0YHMHIB
Ha 100 THC. HaceneHHs, AKka cTaHoBUTH 11,4 Tc.?. V ta-
Kild 1HTeprpeTalii cTaH FOBCHAIBHOI 3JIOYMHHOCTI Mae
BUKJIMKATH HEOE3IMiICTaBHY CTypOOBaHICTb.

Ha BimMiHy BiJi 37I0YMHIB, KUIBKICTH 1 XapakTep
CKOEHMX HETIOBHOJITHIMH 0CcO0aMH aMIHICTPaTHBHHUX

8 Gardner M., Roth J., & Brooks-Gunn J. Sports participation and
juvenile delinquency: The role of the peer context among adolescent
boys and girls with varied histories of problem behavior. Sport,
Exercise, and Performance Psychology. 2011. No 1(S). P. 19-37. DOI:
http://dx.doi.org/10.1037/2157-3905.1.S.19.

® Spruit A., van Vugt E., van der Put C. et al. Sports Participation and
Juvenile Delinquency: A Meta-Analytic Review. Journal of Youth and
Adolescence. 2016. No 45. P. 655-671. DOI: https://doi.org/10.1007/
$10964-015-0389-7.

0 Spruit A., van der Put C., van Vugt E., Stams G.J. Predictors of
Intervention Success in a Sports-Based Program for Adolescents at Risk
of Juvenile Delinquency. International Journal of Offender Therapy
and Comparative Criminology. 2017. No 62(6). P. 1535-1555. DOI:
https://doi.org/10.1177/0306624X17698055.

1 Prosecutor General’s Office of Ukraine. (n.d.). Uniform Reports
on Criminal Offenses (2014-2018). URL: https://www.gp.gov.ua/ua/
stst2011.html?dir_id=113653&libid=100820&c=edit& c=fo#.

12 Databank is in the stage of filling up and testing. (n.d.). Distribution
of permanent population by sex, by age groups and type of settlements
(0,1,2): Table: 02041. URL: http://database.ukrcensus.gov.ua/Mult/
Dialog/varval.asp?ma=000_02041&ti=02041.
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MPaBOMOPYIICHbh BU3HAYUTH Habarato ckianHimnre. Ce-
pen aHWX MpO aJMiHICTPaTHBHI MPAaBOMOPYIICHHS Ta
MIPUIHATI 32 1X PO3MISAAOM DIIICHHS Y MIOPIYHUX CTa-
TUCTUYHUX OroneTeHsx JlepxkaBHa ciry:x0a CTaTUCTUKU
VYkpainu J1a€ BiIOKpeMJIeH] TTOKa3HUKH JIUIIE KiTbKOCTI
pIlIeHb Cyy MPO 3aCTOCYBaHHS JIO HEMTOBHOMITHIX 3a-
XOJliB BIUIMBY, nependadeHux crartero 24-1 Komekcy
VYkpalHu Mpo aJMiHICTpaTHBHI MPaBOMOPYIICHHS (30-
00B’si3aHHS MyONIIYHO a00 B IHIIA (OpPMI TIOMIPOCHUTH
BHOAQYCHHS Yy TIOTEPIIJIOrO; IOMEePEKCHHS; J0TraHa
TommI0). BTiM, Taki CTaTHCTHYHI TIOKa3HUKH HE HAJIAal0Th
MTOBHOI KapTHHH IOBEHAIBHOT aJIMiHICTPATHBHOI JEIiK-
THOCTi. HeoOXimHO MiAKpeCIuTH, 0, MOo-TepIie, J0
aJIMIHICTPATUBHOI BIAMOB1TaIbHOCTI MOXKYTh OyTH TPH-
TATHYTI JIMIIE 0COOH, K1 Jocsariu 16 pokiB (0Txe, 00-
JIIK BYMHKIB, N0 KBaJTi(DIKYIOTHCS SIK aaMIiHICTpaTHBHI
MIPaBOMOPYIICHHS, alle CKOEHI 0CO0aMH, SKi HE JTOCST-
JIM BIKYy aJIMiHICTPAaTHUBHOI BiJIIOBIIaIbHOCTI, B3araii
3aJIMIIAIOTRCS 1032 cTaTHCTHKOo0). [To-mpyre, 3a meski
aJIMIHICTPATHBHI IPOCTYIKH 3aKOH Iepedadac MOXKIN-
BiCTh 3aCTOCYBAaHHS 10 HETIOBHOJITHIX IIPaBOIIOPYIITHH-
KiB 1 KOHKPETHUX aIMIHICTPATHBHHUX CTSATHEHb, @ BiJIIO-
BiJTHO, IIi ITOKa3HUKH YBIHIILTH JI0 3aTraIbHOI CTATUCTUKU
MPUTATHYTUX JI0 aJMIHICTPATHUBHOI BiIIMOBIIAIBHOCTI
0ci0, 1 BUIIIUTH iX 13 HASSBHUX CTAaTUCTUYHHUX JJAHUX HE
BHJAETHCSA MOXITUBUM. Kpim Toro, cTarucTuyHi Orone-
TeHi, sIKI TOTYyOThCs Jlep)KaBHOW CIy)OOK CTaTHCTH-
KM YKpaiHu, MyOJiYHO ONPWITIOAHIOKOTHCS 13 3HAYHUM
(akTHYHO pIYHHMM) 3aIi3HEHHSM, 110 3MCHIIYE aKTy-
QIIBHICTB 1X 3HAYCHHS [UTS ONIEPAaTUBHOTO PearyBaHHSI.

3a 2014-2017 pokm 3axomu BIUTUBY, IepenOadcHi
crarreto 24-1 Komekcy YkpaiHu mpo aaMiHICTpaTHB-
HI TIpaBOIOPYIIEHHSs, OyJ0 3aCTOCOBaHO 1O 66,2 THC.
HENOBHOJITHIX 0ci6™®. HaBiTh HABEIEHUX JAHUX JIOCUTD
JUIS TOTO, 00 TOOAYUTH OUIBINY HIXK JBOKPATHY pi3-
HUITIO Y KIJTBKOCTI 3a(iKCOBaHUX aJIMiHICTPATHBHHUX
MPOCTYIKIB B 3JIOYUHIB, YYMHCHHX HEIMOBHOIITHIMHU.
Jlo Toro x Ciif I0omaTH, M0 JJIs IOBEHAJIbHUX aJMiHi-
CTPaTHBHHX MPOCTYIIKIB BJIIACTHBA 3HAYHO Oiba (To-
PIBHSIHO 31 3JIOYMHAMH) JIaTeHTHICTh. Ha xanb, aHi Jlep-
JKaBHA CITy)k0a CTAaTUCTHKH, aHi CyZ0Ba Bliajia B YKpaiHi
HE BHOKPEMITIOIOTH OOJIIKM FOBEHAILHUX aJIMIHICTpa-
THUBHHX TPaBOMOPYIIEHb 32 PI3HOMAHITHUMH ITOKa3HH-
KaMH, sIKi O JaBayy ysSBICHHS NP0 HHU3KY XapaKTEePHUX
O3HaK [[FOTO HETAaTHBHOTO SIBUINA, SIK-OT: BiKOBa Mepi-
OJTM3allis TiTeH-MPaBOMOPYITHHUKIB, CTAaTh, COIAbHUI
CTaH, 4Yac CKOEHHS, TOBTOPHICTD TOIIIO.

Meska MK aJMiHICTPAaTUBHUM IPOCTYIIKOM S 3J10-
YUHOM BHSIBIIIETHCS Y CTYIEHI CYCIIJIBbHOI HEOC3MeKH.
3 00’€KTUBHOI CTOPOHHU JESIKI MPaBOMOPYIICHHS IIiI-
KOM 1JICHTHYHI 1 BUPI3HSIOTHCS JIMINEC CIIPHYUHCHUMHU
HACIIIKAMH 9 PO3MIPOM TaKOTO €JIEMEHTY, SIK MpPe-
MeT TIpaBoIOpyIIeHHs (Hanpuknaid, ctarts 44 KYnAll
«He3akoHHi BHPOOHHIITBO, MNPHIOAHHS, 30epiraHHs,

8 Sudova vlada Ukrainy [Judiciary of Ukraine]. (n.d.). Ohliad danykh
pro stan zdiisnennia pravosuddia u 2017 rotsi — Overview of the state of
justice in 2017. URL: https://court.gov.ua/inshe/sudova_statystyka/2017
analytical_report [in Ukrainian].

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/19
WWW.REOS.UNI-GOETTINGEN.DE

Modern problems of statistical analysis of juvenile offences

TIEPEeBE3CHHS, TIEPECHUIIaHHS HAPKOTHYHUX 3ac00iB abo
TICUXOTPOITHUX PEYOBUH 0€3 METH 30yTy B HEBEIMKHX
po3mMipax»). BpaxoByrouwm Iie, BHYTPIIIHIA 3B’S30K,
IO MOEAHY€E 0co0y TUTHHHU-TIPABOIIOPYIIHUKA B KPH-
MIHQJIBHIA YW aJMIHICTPaTUBHO-TIPABOBIN KBaJii-
Kallii, 9acTO BUIA€ThCS JyKe OINHM3bKUM, a PHUCH, IO
XapaKTepU3YIOTh IIi 0COOMCTOCTI, € HAATO MOMIOHUMHU.
HenmocrarHs yBara opraHiB Jep:kaBHOI BIaad Ta Tpo-
MaJICBKOCTI JI0 JICTEPMIHAHTIB aJIMiHICTPATUBHUX TIpa-
BOIIOPYIIECHb, YIMHCHHUX MITBMH, HAJadl JyKe YacTo
MPU3BOJNTE 10 BUYMHEHHS MOMIOHWX 3a XapaKTepoM,
ajie OiNbIN CyCIIIbHO HEOE3MEYHHX FOBEHAIBHUX 3710~
4HHIB. |, HaBIaKW, CBO€YACHE BUSBICHHS Ta MPEBEHIIIS
Cy0’€KTUBHUX 1 00’ €KTUBHUX MPUYHH FOBEHAIBHOT all-
MIHICTPaTHBHOT JCTIKTHOCTI, BAXOBAaHHS 1 pecolriaiza-
ITis1 TPABOMOPYIIHUKIB Jal0Th 3MOTY 3al00ITTH CTIHKIN
JieMopalizaiii Ta KpuMiHai3amii Mux JiTeu.

Judepeniiaiist oONIKOBUX KpPUTEPIiB 1 monmoie-
HUN CTATUCTUYHUN aHaJ3 FOBEHAJIBHOI JEIIKTHOCTI B
Oy/Ib-SKHX 11 IPOSIBaX JIAIOTh MOXKJIMBICTH OUTBIT 00’ €K-
TUBHO BUBYATH IIC acOIliaJibHE SBUILE, 00T pyHTOBYBATH
Ha T1JICTaBl aHAJITHYHUX OISR 3alpOBaKCHHS TIpa-
BOBHX, COIIaJbHUX, CKOHOMIYHUX Ta OpraHi3alliifHux
3axO[iB Ha ICPKAaBHOMY Ta PETIOHAIBHHUX PIBHSIX, PO-
OWTH BUCHOBKH iX €(DEKTHBHOCTI.

BonHoyac e€quHOi Ta OkpeMoi 0a3u JaHuX, ska 0
BKIIFOYaja iH(GOpMAII0 MPO FOBEHAIbHI MPaBOMOpPY-
IIeHHs, B YKpaiHi choromHi Hemae. HasiBHa mpakTu-
Ka (OpMyBaHHs CTaTUCTHYHOI iH(poOpMaIlii opraHamMu
Jep>kaBHOI CITy)KOM CTaTUCTUKU Ta BENCHHS iH(opMa-
[IHHO-aHAIITHYHUX Ta OOMIKOBUX 0a3 JaHHUX IPaBoO-
OXOPOHHHMMH OpraHaM¥ YKpaiH! MiCTSTh NEPBUHHY iH-
(dbopmalliro po IOBEHAIBHI PABOMOPYIIECHHS J0 PI3HUX
OOJIIKOBUX CHCTEM YU MIOPIYHUX CTATUCTUYHUX Oroie-
TEHIB.

[lepBuHHA iH(pOpMALliS PO KPUMiHAIBHI MPABOIO-
pylieHHs (MTPOBAKEHHS) Ta 00K MPUHHATHX T Jyac
JTIOCYJIOBOTO PO3CIIiTyBaHHs PillleHb, 0C10, K1 iX YUYHHH-
JH, Ta PEe3yJbTaTiB CYIOBOTO MPOBAIKCHHS BHOCSITHCS
Ta HAKOIMYYIOThCS B CIHMHOMY PEECTPi TOCYIOBUX PO3-
cmiayBanb. Ha mincrasi nux manux [enepanbHa Ipo-
Kyparypa Ykpainu popMye CTaTUCTHYHY iH(pOpMaIito y
BUIVISITI IOMICSYHMX 1 HIOPIYHKUX 3BITIB. Y 3BiTax mpo
3apeecTpoBaHi KpUMiHAJIBbHI MPABOIOPYIICHHS Ta pe-
3yJIBTaTH IX IOCYJIOBOTO PO3CIiTyBaHHSI MOXKHA OTpPH-
Mard iH(hOpMAIIo PO KPUMiHAIbHI IIPABONOPYIICHHS,
BYMHEHI HEMOBHOJITHIMHM 4M 3a X y4acTio, 3a SIKUMH
MPOBAJDKCHHS CKepOBaHi 10 cyny. Kpim 3aranpHOi Kijb-
KOCTI MOJIi# 32 y4acTIO HETTOBHOIIITHIX, 32 II€10 MO3HUIIi-
€10 MOKHA OTpUMAaTH OutbIn audepeHiiioBany iHdop-
Mallito Mpo XapakTep LKX 3J0YHMHIB, 00 €KT MOCITaHHs
Tomio. BTim, ckepyBaHHS KPHUMiHAIEHOTO MPOBAKEHHS
10/10 HEOBHOJITHBOT OCOOM /10 CYyIly KOHCTATYe€ JIHIIE
HasBHICTb (pakTy OOBHHYBAYEHHS, ajie ILe He O3Hadae
YXBaJICHHS OOBHHYBaJbHOTO BHPOKY, TOOTO BHU3HAHHS
ocobu 3mounHIEeM. [0 IIMX CTaTUCTUYHUX BiJIOMOCTEH
000B’SI3KOBO MMOTPAILISIE TOH BIICOTOK CIIPAB, 32 SKHUMHU
KpUMiHaJIbHI POBaJPKEHHS OyyTh 3aKPHUTIi HA MiJCTaB1
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TTOJIOXKEHB cTaTTi 284 KpuMiHabHOTO IpoIiecyaibHOTO
KOJIeKCYy YKpaiHu abo yXBaJIeHI BUIIPaBIyBalbHI BHPO-
ku. JaHi 5k Ipo KpUMiHAIBHI TIPABOIIOPYIICHHS, Y SKHX
MPOBAKEHHsT OyJI0O 3aKpUTO, HAAKTHCS Y 3BITHHX
JIAHMX JIMIIE MI0JI0 3aralibHOl KITBKOCTI KPUMiHATBHUX
npoBaykeHb. OTKe, HaBelleH! BUINE CTATUCTHYHI JaHi
HE MOXYTh OyTH aOCONIOTHHMH ITOKa3HUKAMH.

VY enuHMX 3BiTax Mpo 0ci0, SKi BAMHUIA KPUMIiHAIb-
HI MPaBOMOPYIICHHS, MO)KHA OTPUMATH OiJIbII JIeTaTb-
Hy 1H(pOPMAIIiF0 TIPO XapaKTePUCTUKY BUSBJICHUX 0OCi0,
SIKI BUMHUITA KPUMIHAJIBHI MPaBOMIOPYIICHHS. 30Kpema,
cepe/l TIO3HMIIIN Ii€l 3BITHOCTI € MOJLT 0¢i0 32 BIKOM Ha
Yac BYMHEHHS KPHUMIHAIBHOTO IPABOMOPYIICHHS (IO
14 pokiB, 14—15 pokiB, 16—17 pokiB); BIOMOCTI TPO
3alHATICTh OCIO, SIKI BYMHUJIM KPUMIHAJIBHI MTPaBOIO-
pymeHHsT (YYHI Ta CTYICHTH HAaBYAIBHUX 3aKITAIiB);
BIJIOMOCTI TIPO 0CI0, SIKi BUMHIIN KPUMIHAIIBHI MPaBo-
MOPYIICHHS B TPYIIi, B CTaHi CII’SHIHHS Ta MOBTOPHO,
30KpeMa: 3a y4acTH0 HEMOBHOMITHIX (3MIIIAHOI TPYyTIH),
TIJIBKH HEMOBHOJNIITHIMH Tomlo. [lonpu Bce, HasiBHA iH-
(hopmaitist MICTHTB JIHIIIE a0COTFOTHI MMOKa3HUKH SKICHOT
XapaKTEePUCTUKN IOBEHATBHOI 3JIOYMHHOCTI Ta CaMo-
CTIIIHO HE CTBOPIOE YSBJIICHHS MPO JUHAMIKY KPHUMIHO-
JIOTTYHHX TPOIIECIB Y MOETHAHHI 1X 3 JIeMorpadiaHIMH
3MiHaMH (B YacCTHHI HEMOBHOJITHHOI YaCTHHHU Hace-
JICHHSI KpaiHu 4| periony). Lle yckimannioe 00’ eKTHBHE
OIIIHIOBAaHHS €(DEKTUBHOCTI MIPEBEHTHUBHUX 3aXO[IIB, 1110
3IICHIOIOTHCSI OpraHaMU JISPKaBHOI BT Ta TPOMAJI-
ChbKUMU (opMyBaHHSIME Y chepi O0pOTHOHU 3 FOBCHAIb-
HOTO 3JIOYMHHICTIO Ta IPOTHO3YBaHHS ITOJIAJIBIIIO] TUHA-
MIKHM [IbOT'O aCOLIaJIBHOIO SIBUILIA.

VY3aranpHeHa oddimidiHa iH(OpMALis TPO aaMiHi-
CTPaTUBHI NPABOIOPYIICHHS PO3MILIYETHCS Y PIdHHX
CTaTHCTUYHHUX OIONETCHAX «AIMIHICTPAaTHBHI IpaBoO-
MOPYIICHHS B YKpaiHi», sKi GopMyroThCs JlepskaBHOIO
ciryk00f0 cTaTUCTHKK YKpainu. /kepenamu Takoi iH-
(dopmartii cTarOTh MEPBUHHI Ta CTATUCTHYHI JaHI Op-
TaHiB JEp>KaBHOI BIIAJM, YHOBHOBRXKEHHX PO3IVIIIATH
CIIPaBH IIPO aMIiHICTPATUBHI IPABOMOPYIICHHS, HAaHi
HepxaBHiil ci1yx01 craTUCTUKKA YKpaiHU 3a BCTAHOBIIE-
HOIO IIi€to ciry60r0 (hopmoro 3BiTHOCTI!*. BinmosigHo
JI0 YKPalHCBKOTO 3aKOHOJMABCTBA CIPaBH TPO aJIMiHi-
CTPaTHBHI TPABOTIOPYIICHHS PO3ISAAAOTHCS: alIMiHi-
CTPaTUBHUMH KOMICISIMH TIPM BHUKOHABYMX KOMITETax
CUTBCHKHX, CENUITHUX, MiCBKUX pall; BUKOHABIYNMH KO-
MiTeTaMH TaKuX pal Ta iX MocaJoBHMHU ocobamm; pa-
WOHHUMH, PAOHHUMH y MICTi, MICbKHMH Y1 MIChKpa-
WOHHUMU cylnaMH (CymIsMu); opranamu HarioHaabHOT
MOJIIIIiT, OpraHaMH JIepXKABHHUX 1HCIEKINH Ta THIIMMHU
opraHamu (IOCagoBUMHU 0cO0aMM), YIOBHOBRKEHUMHU
Ha Te Komekcom VYkpaiHu mpo ajMiHICTpaTHUBHI Tpa-
BONIOpYIIeHHS (y 3aralibHiil KUTBKOCTI 49 nepaBHHUX
OpraHiB).

4 On Approval of the Form of State Statistical Surveillance No. 1-AP
(annual) “Report on the review of cases of administrative offenses and
persons brought to administrative liability” : Order of the State Statistics
Service of Ukraine, Ne 120/2018. URL: https://zakon.rada.gov.ua/rada/
show/v0120832-18.
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®dopMma CTaTHCTUYHOTO 3BITY HE Iepeadavyae Tako-
ro KpuTepito nudepeHIiarii MepBUHHUX JaHUX PO
pe3yNbTaTi PO3MISAAY aJMIHICTPAaTHBHUX MPaBOIOPY-
IICHb, K BIK MPaBOMOPYITHHUKIB. MaKCHMallbHO Ha-
ONVKEHOMO € Jiniie iH(popMallisi PO 3aCTOCYBaHHS 3a-
XOJiB BIUTMBY, NepeabaueHux crarrero 24-1 KYmAIl,
SIKI 3aCTOCOBYIOTBCS BHKJIFOYHO JI0O HEMOBHOJITHIX
MIPABONIOPYIIHUKIB. Alle, SK 3a3HAYaJoCs BHIIE, TaKi
CTaTUCTHYHI JaHI HE OXOILUTIOIOTh YCIX MOXKJIMBHX FOBE-
HAJIBHUX aIMiHICTPaTUBHHUX IMPaBONOpyIIeHs. Jlo Toro
K, KpIM BIJIOMOCTEH TIPO 3aCTOCYBaHHSI 3aX0/liB BILIHBY,
nepeadauenux crarreto 24-1 KYnAll, nmeBHa yacTuHa
MepBUHHOT 1H(OPMAITT TPO OBEHAJIBHI aJMiHICTPaTHB-
HI TIPaBOTIOPYIIICHHS 3a 3BITHIH mepiof (pik) MOXe po3-
MOPOIIYBATHCS, TTOTPAIUIIIOYH JI0 3arajbHUX BiJOMO-
CTe! IO KUTBKICTH CIpaB, HE PO3MITHYTHX HA MOYATOK
3BITHOTO TIEPiOIy, @ TAKOXK 3aKPUTHX CIPaB Y 3B’SI3KY i3
3BUIBHEHHSIM MPABOMOPYIITHHUKIB BT aJIMiHICTPATHBHOI
BiJINIOBIJTAJIBHOCTI 32 MaJIO3HAYHICTIO 3 OTOJIOIICHHSIM
YCHOTO 3ayBakKeHHS a00 3aKiHYCHHSIM CTPOKIB HaKJa-
JICHHS aIMiHICTPaTHBHOTO CTSATHCHHSI.

3rigHo 3 monmoxeHHsMHU crarti 221 KVYmAIl yei
CIIpaBH PO aaMIiHICTPATHBHI IPABOTOPYIICHHS, BUH-
HEH1 0co0aMy BIKOM Bij IIICTHAALATH 10 BiCIMHAILIA-
TH POKIB, B YKpaiHi pO3NIAAAI0THCS BUKITIOYHO CYIaMH.
BpaxoBytoun 11e, TorivHUM OyI10 O BBaKaTH, II0 CTATHC-
TUYHUH aHalli3 FOBEHABHHUX aIMiHICTPaTHBHUX IMIPaBO-
MOPYIICHb OUTBII 3pydYHO 3IIHCHIOBATH came CyIOBii
cucremi. BriM, o3natiomnenust 3 ODIIIoM AaHUX PO
cTaH 3aiiicHeHHs npaBocyaast y 2017 poli nmepekoHye
HaC Y TOMY, IO I[bOMY ITUTAHHIO HE IPUALISIETHCS yBara
3 00Ky cyniB. €1uHa iHpOpMAIlis, STKa Ma€ CTOCYHOK JI0
IOBEHAJILHOT ICTIKTHOCTI B I[LOMY aHATITHIHOMY OIJISI-
Ji, — II€ 3a3Ha4eHHs] KIJILKOCTI HEIMOBHOIITHIX 0Ci0, 10
SKHX OyJ0 3aCTOCOBAHO 3aXOIH BIUIMBY, IependadcHi
crarrero 24-1 KYnATL, nopiBHSIHO 3 MUHYJIUM POKOM'?.
VY kareropii «CymoBa CTaTHCTHKa» Cepel aHaiTHY-
HUX TaOJIMIh MO0 CTaHy 3MIHCHEHHS MPaBOCYIIS 3a
2017 pik € Taki Tabmui, gk «5.1. Po3misn micieBuMu
CylaMH CIIpaB PO aJMIHICTPaTHBHI MPaBOTIOPYIICH-
Hs», «5.2. KibKicTb 0Ci0, MO0 SKUX PO3MIISIHYTO CIIpa-
BU PO aIMiHICTPaTHBHI IPABOITOPYIICHHs» %, ajte BOHU
TaKOoX HE MICTATH JIeTalIbHOI 1H(OPMAIli, KepYHOUHCh
SIKOF0, MOXKHA OYyJ10 O 3pOOUTH JICNIKTOJOTYHY XapaKTe-
PUCTHKY FOBCHAJIbHUX a/IMIHICTPATUBHUX MPOCTYIIKIB.

CraTHCTHYHI CIOCTEPEKECHHS 100 JeMorpadiu-
HUX SIBUII 1 IPOIIECiB B YKpaiHi, PO3MOILT HACEICHHS 3a
CTATTIO, BIKOM Ta IHITUMH KPUTEPIiSMHU TPOBOIUTH Jlep-
JKaBHA CIy0a crarucTukd Ykpainu'’. 3a ii gaHumw,

!5 Sudova vlada Ukrainy [Judiciary of Ukraine]. (n.d.). Ohliad danykh
pro stan zdiisnennia pravosuddia u 2017 rotsi — Overview of the state of
justice in 2017. URL: https://court.gov.ua/inshe/sudova_statystyka/2017
analytical report [in Ukrainian].

' Sudova vlada Ukrainy [Judiciary of Ukraine]. (n.d.). Analitychni
tablytsi shchodo stanu zdiisnennia pravosuddia za 2017 rik — Analytical
tables on the state of justice for 2017. URL: https://court.gov.ua/inshe/
sudova_statystyka/porivn_tabl 17 [in Ukrainian].

'7 Regulation on the State Statistics Service of Ukraine: Resolution
of the Cabinet of Ministers of Ukraine, Ne 481/2014. URL:
https://zakon.rada.gov.ua/rada/show/481-2014-%D0%BF#n19.
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CIIOCTEPIraeThesl CTana TCHACHIIIS 3MEHIIICHHS YUCEIThb-
HOCTI HacelieHHs YKpaiHu. /1o TOTo % cUTyaIlis yCcKIai-
HIOETBCSI TaK 3BAHUM «CTAapiHHAMY» YKpaiHCHKOTO Ha-
pony. B Vkpaini copmyBasiacsi CTpyKTypa HacelICHHS,
JUTS SIKOT XapaKTepHa BHCOKA ITUTOMA Bara 0cid crapiino-
ro BiKy 1 HU3bka — Monoamioro. Ha 1 ciunast 2018 poky
YHCENBHICTE 0ci0 y Bimi 0—15 poxkiB cranoBmia 16,3%
3arajbHOI YMCEIbLHOCTI MOCTiiHOro HacenenHs's. OTxe,
MOXXHa YSIBHTH, II[0 HABiTh MO3UTHBHA THHAMIKa 3MCH-
MICHHS KUTBKOCTI FOBCHAIBLHHUX IPAaBONOPYIICHb, IO-
PIBHSHO 3 MHHYJIMMH POKaMH, I0JI0 HASBHOI KIJTLKOCTI
HACEJICHHS BIKOM JI0 18 poKiB Oyjie BUTIISLIATH HE TAKOIO
B)K€ ONTHMICTHYHOIO a00 MaTH B3araji HeraTHUBHUH Oa-
naHc. [Ipore HasBHI CTaTUCTUYHI 3BITH MPO MPABOIIOPY-
[ICHHS HE BPAaXOBYIOTh Ii€1 0COOIMBOCTI.

Ille omHMM acIieKTOM, SIKMH ChOTOJHI BIIMBA€E Ha
00’€KTHBHICTh CTATHCTUKU B YKpaiHi Ta CTaTUCTUYIHO-
TO aHai3y FOBEHAJBHOI JCNIKATHOCTI, 30KpeMa, € TOW
¢akrt, mo iHGopMaris B odimiiHUX OmIAAax 1 3BiTax
HABOAUTHCS 0€3 ypaxXyBaHHS THMYacOBO aHEKCOBAHOI
teputopii ABToHOMHOI Pecnyomiku Kpum, M. CeBacto-
MOJIsl Ta YaCTHHH TepuTopin JloHenpkoi Ta JlyraHchKoi
obiacteit — 30HUM mpoBenacHHs Ormepanii OO0’ eqHAHUX
CWI (aHTUTEPOPUCTHYHOI orepartii).

BucnoBkn

Crijg KOHCTaTyBaTH, 110 CTATUCTHYHA JTISUTBHICTD Y
MPaBOOXOPOHHIH cepi YkpaiHu ChOTO/IHI BUXOJIUTH Ha
MIPUHIIMIIOBO HOBHW OpraHi3amiiHO-TIPABOBUI pPiBEHb.
LlpoMy cripusie akTHBHE BIPOBAHKECHHS 110 iH(GOpMaIiii-
HOI CHCTEMH OPTraHiB JIeP)KaBHOT CTATHCTHKH Ta MPaBO-
OXOPOHHHX OPTaHiB TEXHIYHHUX, MPOTPAMHUX, KOMYHi-
KalliiHUX Ta THIIHUX 3ac00iB, SIKi 3a0€3MeUyrOTh MPOIEC
30MpaHHs, HAKOIMYCHHS, OINPALOBAHHS, OIIHUPCHHSI,
30epeKeHHs1, 3aXUCTy Ta BUKOPUCTAHHS CTaTHCTUYHOI
iH(popMalii Tpo Pi3HI COIIATBHO-TIPABOBI MPOILIECH B
CYCHIBCTBI.

Bo/iHOYAC CTATUCTUYHKI aHAII3 [TPOLIECiB FOBEHAb-
HOT JICNIKTHOCTI B YKpaiHi ChOTOJIHI HE M030aBICHUI
HU3KH OpPTaHi3aliiHO-ITPaBOBUX MPOOIIEM.

Ilpobnema 1. B xpaiHi HeMae €MHOI aBTOMAaTHU30-
BaHOl iH(popManiiHOl TuIaTGopMu (CHUCTEMH), sika O
3abe3medyBaa IijecnpsMoBaHe 30upaHHs, 30epiraHHs,
y3arajJbHEHHS Ta aHAITHYHE ONPALFOBAHHS CTATHCTHY-
HOT iH(dopMmarlii y cdepi roBeHaIBHOT ocTuIlii. HasBHa
MEPBUHHA Ta CTATUCTUYHA 1HPOPMAILis, sIKA CTOCYEThCS

18 State Statistics Service of Ukraine. (n.d.). Demohrafichna sytuatsiia
v Ukraini u 2017 rotsi [The demographic situation in Ukraine in 2017].
URL: http://www.ukrstat.gov.ua/ [in Ukrainian].
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IOBEHAJILHUX IPAaBOTIOPYIIEHB, PO3MOPOIIECHa y HHU3II
JIEp’KaBHUX 3BITIB, IO TOTYIOTHCS PI3HUMHU OpraHaMu
JIepKABHOI BIIaJU.

Ilpobnema 2. Jloci He CKIIAJOCS CTajMX METOIUK
B3a€MHOTO CTAaTHCTHYHOTO aHaJi3y OBCHAIBHUX KpH-
MIHAJIBHUX 3JI0YMHIB Ta aIMIHICTPAaTUBHUX MPOCTYTIKIB,
BPaxXoOBYIOUH 1X OOYMOBJICHICTh Ta CXOXI1 COIaJIbHI Jie-
TEePMiHAHTH. 371OIIBIIIOTO 11i JBa COIiaNIbHI SBUINA, SKI
MArOTh €JJUHY 9H CXOKY IPUPOY, PO3IIIIAI0THCS Bif0-
KPEMIICHO B MEKaxX KPUMIHOJIOTIYHHX Ta aJIMiHICTpa-
THUBHO-TIPABOBHX JIOCIIKECHB.

Ilpobnema 3. PenemanTHiCTH oQinidHOI cTarnc-
THYHOT TH(pOpMAIlii PO aJAMIHICTPATHBHI MPABOIIOPY-
[ICHHS € HAJATO HHU3LKOIO, 00 3MIMCHIOBATH SKICHUN
CTAaTUCTUYHUI aHalli3 IOBEHAIBHUX aMIHICTPATHBHHUX
npocTynkiB. Ha BiJIMiHY BiJl CTATUCTHYHMX 3BITIB TPO
3JI0YUHHM, THPOPMAIliS PO AJAMIHICTPATHBHI MPaBOIO-
PYIICHHS, sIKa MICTUThCS y 0a3axX JaHUX CyJIO0BOi cTa-
TUCTUKH 49 JlepxkaBHOT CIy»KOU CTaTUCTUKH YKpaiHH,
He repeadavae mormoIeHOT qudepeHIiianii CTaTuCTHY-
HUX [MOKa3HUKIB 3aJIEKHO BiJl BIKOBOI KaTeropii oco-
OM-TTPaBONIOPYIITHUKA.

Ilpobnema 4. BiACyTHICTH cepel CTAaTHCTHYHUX
JAaHUX Yy cdepi MPaBOOXOPOHHOI JIsITBHOCTI (KUTBKICTh
3JIOYMHIB Ta aJMIHICTPATUBHUX MPABONOPYIICHb) BiJI-
HOCHHX TIOKa3HHUKIB y TIO€JIHAHHI 3 JeMorpapiqHuMu
mpoIiecamMu B KpaiHi BIUTMBA€E Ha 00’ €KTUBHICTh CIIPUK-
HATTS. Ta MPOTHO3YBAaHHS CTaHy JENIKTHOCTI CYCIiJIb-
CTBa.

Ilpobnema 5. ChorogHi MOBHOTa 300py Ta OOIIKY
cTarucTyHOl iH(popMalii B Macmtabax JepkaBd B
VkpaiHi YCKIaJHIOETbCS HETaTUBHUMHU COIIaTbHO-TIO-
JITUYHUMH TIpOIlECAMHM Ha CXOJi KpaiHu (30poiHMi
koH(MITIKT) Ta aHekciero Kpumy 1 M. CeBacrorols.

AKTyallbHICTh TIPOOJIEMATHKHM FOBEHAIBHOT JICNiK-
THOCTI SIK JUIsl YKpaiHW, Tak 1 JUId iHIIMX KpaiH CBi-
Ty BHMara€ BXXHTTS [I€BUX HayKOBHUX, IIPaBOBUX 1
NPaKTHYHHUX 3aXO[iB pearyBaHHS 3 OOKy AEpkKaBH Ta
CYCIITBCTBA. 3alPOBAPKEHHS OYyIb-SIKHX MPOTPaMHHIX
3aXOJIiB JUIsS BIUIMBY Ha COIIaJibHI MPOIECH MoTpedye
00’€KTHBHOT aHAITUYHOT iHpopMaii. [le HaBoauTh Ha
JIYMKY, 1[0 CTaTUCTHYHY 1H(QOPMAIIiI0 MPO FOBEHAIbHI
JISTIKTH (KpUMIiHAJIbHI Ta aIMIHICTPATHBHI MPABOIIOPY-
IICHHS) Mae OyTH BHOKPEMJICHO JI0 CaMOCTIHHUX (hopM
(TabyuIh) 3BITHOCTI Y BIAMOBIHUX JCPKABHUX CTATHC-
THYHHUX 00JiKax. BBaxkaeMo, 110 MMOAAIBIION0 0OTOBO-
peHHsT TOoTpedye CTaTHCTHYHA METOMOJIOTIS TIPaBHIIb-
HOTO Ta PaIliOHATILHOTO 300py Ta 0OpOOKH MEePBHHHOT
iH(opMalrIii o0 BUBYCHHS COIIaIbHO-TIPABOBUX PO~
LIECIB IOBEHANBHOI JEIIKTHOCTI.
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The author of the article has studied the distinctive features of the legal status of a special purpose vehicle
company (SPV) as one of the principal participants of classic securitisation projects. In particular, it considers
various approaches to choice of legal form for establishment of the SPV which is extremely significant for attaining
the main objective of creation of the SPV — to insulate the holders of the asset-backed securities from the insolvency
risk and any other risks related to the originator. It is established that creation of the SPV in the form of a public
company is the most advantageous option in terms of asset-backed securities offering, but feasibility of this option
for the SPV should be assessed with reference to the law of the place of incorporation. The article also highlights
the main characteristic features of the SPV, such as its full independence from the originator for elimination the
risk of piercing the corporate veil and the risk of re-characterization of the whole transaction; limited scope of legal
capacity of the SPV suitable only for the intended purpose of the SPV within a securitisation project; insulation of
the assets acquired by the SPV from the credit risk of the originator, when the originator does not bear the risk of
insolvency of the SPV, and investors do not bear the risk of insolvency of the originator; absence of prior business
history or commitments not related to the securitisation project. The author of the article also examines the issues of
choice of jurisdiction for incorporation of the SPV and compliance with local regulatory requirements. Finally, the
author considers the legal nature of the SPV and reaches a conclusion on its principal difference from other types of
financial institutions, such as credit institutions, insurance companies, investment firms and collective investment

undertakings.

Introduction

Securitisation is an innovative technique of raising
finance in the international capital markets which rap-
idly evolved in the last few decades. It was invented to
satisfy the needs of the financial institutions in addi-
tional capital, as well as in compliance with the capital
adequacy and other regulatory requirements enabling
a bank to transfer the assets from its balance sheet. By
means of securitisation illiquid financial assets can be
effectively transformed into a form more desirable for
the investors, namely debt securities, whereby they can
be further freely transferred to a multitude of inves-
tors. Generally speaking, securitisation is the process
of pooling and repackaging loans into asset-backed se-
curities, which are then sold to the investors, rearrang-
ing the cash flows and transferring the risks related to
the real financial assets from the bank to the investors.

A special purpose vehicle company (SPV) which is typ-
ically created ad hoc for a particular securitisation project
plays a pivotal role within such transactions. The bank (orig-
inator) shall sell receivables to this shell company, common-
ly incorporated in a tax haven, with no creditworthiness in
itself. Once the project is completed, the SPV is liquidated.
The key role of the SPV is to insulate the holders of the as-
set-backed securities from the insolvency risk and any other
risks related to the originator. In order to attain this para-
mount goal, the SPV shall be incorporated and exist as an
insolvency remote entity in every sense of the word.

During securitisation a special attention should be
paid to the legal status of the SPV. Such company should
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normally be fully separated from the originating bank
with no risk of lifting the corporate veil by courts and
re-characterization of the sale of underlying receivables
as a secured transaction which may ruin the whole trans-
action. Painstaking analysis of every legal aspect related
to incorporation and operation of the SPV is indispen-
sable when structuring the classic securitisation project.
It should be admitted that legal issues pertaining to SPV
have not been examined by legal scholars in complex,
which gives the reasons for our present research of this
problematic area.

The purpose of this article is to discuss various ap-
proaches to choice of legal form for establishment of the
SPV and consider the most appropriate solution of this
issue. Furthermore, we will examine the legal nature
of the SPV by comparing it with similar legal entities
and establish the distinctive features of such company
caused by its specific role and function within securiti-
sation projects.

Presentation of the main material

As observed in legal doctrine, the SPV has three ma-
jor functions in securitisation: (1) it is a pass-through
vehicle that allows the originator’s assets to be secu-
ritized and sold to investors; (2) it provides protection
against the SPV becoming insolvent for investors of the
securitized assets; and (3) it protects the securitized as-
sets from the originator’s creditors®.

! Pearce J.A., Lipin L.A. Special Purpose Vehicles in Bankruptcy
Litigation. Hofsra Law Review. 2011. Vol. 40. Issue 1. P. 183-184.
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In terms of a legal form the SPV may be established
in the form of partnership, trust, corporation, fund, lim-
ited liability company, joint-stock company or in other
legal form stipulated by the laws of the state of incorpo-
ration for such entities. In particular, in the United States
an SPV generally takes the form of a limited liability
corporation (“LLC”), a trust, or a limited liability part-
nership (“LLP”). In Europe an SPV can be organized as
an LLC, a limited purpose corporation under domestic
or offshore law with a charitable trust owner, while in
Canada an SPV may take the form of a charitable trust®.
In Luxembourg a securitisation company can be set up
as a public limited liability company (S0Ciété anonyme),
a partnership limited by shares (Société en commandite
par actions), a private limited liability company (S0cCiété
a responsabilité limitée), a co-operative organised as a
public limited company (SocCiété cooperative organisée
sous forme de société anonyme)®. More commonly, the
SPV is formed as a joint stock company, the shares of
which are legally or beneficially held not by the origi-
nating bank, but by a neutral entity, wholly distinct from
the bank, or held on trust for charitable purposes. Alter-
natively, it may also be incorporated as a limited liabil-
ity company (in the civil law jurisdictions) or a trust (in
English-based countries).

In general, the legal form of the SPV should be best
suited for public issue of asset-based securities in or-
der to attract the widest range of investors. The SPV is
formed as a public company, so as to be able to issue
securities non-privately*. From this perspective, crea-
tion of the SPV in the form of a public company, with
no restrictions on capital raising from unlimited range
of investors, may be considered as the best alternative,
subject to mandatory statutory requirements of the local
jurisdiction. However, it should be borne in mind that
a public company is in the focus of the most stringent
corporate law regulations, especially in terms of disclo-
sure of corporate information, formation of governing
bodies, external audit of financial statements etc. In this
context in Ukraine, for example, it is highly inadvisable
to create an SPV in the form of a public joint-stock com-
pany, and other corporate forms (such as private joint
stock company or limited liability company) should be
considered.

The originating bank should not have any share cap-
ital in the issuer of the asset-backed securities or other-
wise have a proprietary interest in or control over the
issuer. The issuer’s name should not include the name of
the bank or contain any reference to it. The SPV should
have separate financial statements, wholly distinct
budget and documentation, no overlapping of positions
of key management and personnel. The point is that the

21bid. P. 195-194.

8 Zanev V., Barchman A. Structured finance and securitization in
Luxembourg: overview. URL: https://uk.practicallaw.thomsonreuters.
com/0-6242615?transition Type=Default&contextData=(sc.Default)&firs
tPage=true&comp=pluk&bhcp=1.

4Wood Ph. Project Finance, Securitizations, Subordinated Debt. London
: Sweet & Maxwell, 2007. P. 120.
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SPV should not be regarded as an affiliate or subsidiary
of or a person somehow associated with the originator,
which may be consolidated upon the originator’s bal-
ance sheet. Otherwise, the holders of the asset-backed
securities may be tempted to induce the court to pierce
the corporate veil and recover the outstanding debt un-
der these securities directly from the originator. Since
the SPV is a separate and distinct legal entity, the origi-
nator bears no responsibility for its obligations. Ideally,
the originating bank should have no excessive involve-
ment in the SPV, in particular, in the form of a partici-
pating share in the capital of the SPV or representatives
in its governing bodies. It should not provide additional
guarantees (except for contractual warranties regarding
quality of the underlying assets acquired by the SPV) or
loans (except for a subordinated loan sometimes granted
by the originator to keep the project afloat). It is submit-
ted that “in order to ensure the perception of a ‘true sale’
by the regulatory authorities, the SPV must be “ring-
fenced” from the originating bank or mortgage origina-
tor. That is, the SPV structure must be legally separated
from the originating lender and its management’. Also
the bank should not provide any external services to the
SPV, including underwriting services during securities
offering. Overall, the SPV must observe all appropriate
third-party formalities with the originator®. However,
in practice the originator’s involvement in continuing
process of servicing the SPV’s debt may appear in dif-
ferent forms. In particular, the originator may step in to
protect investors in securities issued by the SPV if de-
fault levels on the underlying assets prove to be higher
than expected’. Insolvency remoteness may be further
enhanced by establishing a chain of multiple SPVs with
receivables going successively through this circuit. It is
alleged that “because this “true sale” quality is of ut-
most importance, originators often structure the transfer
among multiple SPVs to ensure a bankruptcy court will
not negate the sale later’,

The securitization process enables precise distribution
and transfer of credit risk from banks to other investors®.
In essence, the main incentive for creating of a separate
SPV is to ensure a high level of insolvency remoteness:
the originator does not bear the risk of insolvency of the
SPV, and investors in the securities issued by the SPV
do not bear the risk of insolvency of the originator. In
practice, “various arrangements attempt to ensure that

> Rajapakse PJ. An Analysis of the Concept of Mortgage-Backed
Securities : An Economic and Legal Perspective. The Journal of Law and
Financial Management. 2011. Vol. 10. Issue 1. P. 25.

¢ Dasgupta P, Vachha N. Multi-Jurisdictional Framework of
International Securitization: Understanding the Various Facets of this
Transnational Process. University of Miami Business Law Review. 2004.
Vol. 13:91. P. 95.

7 Albrecht T.W., Smith S.J. Corporate Loan Securitization: Selected
Legal and Regulatory Issues. Duke Journal of Comparative & International
Law. 1998. Vol. 8:411. P. 422.

8 Hoffman S. The Uncertainty of “True Sale” Analysis in Originator
Bankruptcy [unpublished]. 2012. P. 20. URL: http://works.bepress.com/
stephen_hoffman/6/.

® Zuckerman A.M. Securitization Reform : A Coasean Cost Analysis.
Harvard Business Law Review. 2011. Vol. 1. P. 306.
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the SPE will be “bankruptcy remote”, i.e., that the SPE
will not itself become subject to a bankruptcy proceeding
and that, if the originator enters bankruptcy, the SPE and
the originator will not be substantively consolidated and
treated as a single entity”'°. However, complete insolven-
cy remoteness can hardly be achieved. It is submitted that
“In a traditional securitization structure, the SPV will not
have any credit risk exposure to the originator, unless the
originator’s own independent debt rating at least matches
the debt rating of the most senior tranche of debt issued
by the SPV"1,

Due to insulation of the assets acquired by the SPV
from the credit risk of the originator the SPV may obtain
a much higher credit rating, as compared to the origi-
nator issuing the same securities secured by the same
assets. Such economic effect becomes possible entirely
due to “non-contamination” of the underlying assets by
the originator’s inherent business risks. It is for this rea-
son that securitization can enable companies to access
capital markets directly, in most cases at lower cost than
the cost of issuing direct debt (such as bonds or com-
mercial paper)*.

It is submitted that the special purpose company is
better suited to achieve insolvency remoteness in terms
of creating a definite divide between the originator and
the SPV®. In order to remove the risk of insolvency
of the SPV to the maximum extent possible, the SPV
should not incur excessive liabilities and should not un-
dertake such obligations which are not explicitly related
to the securitisation project. Being a newly-established
entity, the SPV has no prior business history or commit-
ments occurred before commencement of a securitisa-
tion project. Furthermore, the constitutional documents
of the SPV may envisage restrictions on the commercial
dealings in which this company can be engaged with
third persons. Business activities of the SPV are specif-
ically narrowed to those transactions which are effected
within the securitisation project, namely purchase of the
receivables, issue of securities and performance of obli-
gations under this issue due to investors. It is reasonably
argued that “although it is important to keep the SPV
and its receivables out of the originator’s bankruptcy
estate, it is also necessary to implement a structure that
prevents the SPV from voluntarily filing its own bank-
ruptey petition”'®, It is evident that the SPV needs pro-
cedural protections against bankruptcy to maintain the
desirability of its securities'.

© Harris S.L., Mooney Ch.W., Jr. When Is a Dog’s Tail Not a Leg? :
A Property-Based Methodology for Distinguishing Sales of Receivables
from Security Interests That Secure an Obligation. University of
Cincinnati Law Review. 2014. Vol. 82. P. 1033.

1 Albrecht T.W., Smith S.J. Op. cit. P. 417-418.

2 Schwarcz S.L. Securitization, Structured Finance, and Covered
Bonds. The Journal of Corporation Law. 2013. Vol. 39. P. 132.

1 Locke N. Aspects of Traditional Securitisation in South African Law.
Thesis submitted for the degree of Doctor of Laws. University of South
Africa. 2008. P. 38.

14 Cohn M.J. Asset Securitization: How Remote Is Bankruptcy Remote?
Hofstra Law Review. 1998. Vol. 26. Issue 4. P. 932.

15 Ibid. P. 933.
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Generally speaking, “SPVs are institutional inter-
mediaries. They issue their own obligations to inves-
tors, and invest the money they receive from investors
in the obligations of others”!®. Upon acquisition of the
underlying receivables, “the SPV issuer finances the
acquisition of the pooled assets by issuing tradable in-
terest-bearing asset-backed securities which are sold to
institutional investors via global capital markets”'”. The
securities issued by the SPV are structured as limited
recourse securities. It means that in case of default of the
SPV under the asset-backed securities recourse of the
holders of securities is limited to the receivables encum-
bered for the benefit of these holders and held on trust
by the security trustee. If these assets are not enough to
satisfy their claims, the investors may not resort to other
assets of the SPV (if any) or originator. This condition
should be precisely established in the terms and condi-
tions of the issue which shall unequivocally state that
when the underlying assets are completely exhausted
for the purpose of repayment to the investors, the ob-
ligations of the SPV under the securities issue owed to
the holders of securities and the security trustee shall be
fully discharged.

Terms and conditions of the issue may also contain
a “no-action clause” disabling the investors to file a
petition for bankruptcy proceedings against the SPV
even in case of an outstanding debt owed by the SPV
under the securities issue. However, such a clause may
prove to be unenforceable in a range of jurisdictions
as depriving the investor of its right to sue (in particu-
lar, such risk exists in Ukraine, since under Art. 4 (1)
of the Code of Commercial Procedure of Ukraine dat-
ed 6 November 1991, nobody may be deprived of its
right for consideration of its case before commercial
court having jurisdiction to consider it'®, and Ukrainian
courts tend to construe this rule in a rather conserva-
tive way).

Choice of a jurisdiction for incorporation of the
SPV is predominantly determined by tax considera-
tions and cost of incorporation. Taxation of the profit
to be generated by the SPV shall be of major concern
when forming the SPV. It is usually domiciled in a tax
haven jurisdiction, such as the Cayman Islands, Gibral-
tar, the British Virgin Islands, Bermuda, Guernsey and
Jersey, as well as low tax jurisdictions such as Ireland,
the Netherlands and Luxembourg (common home ju-
risdictions for the SPVs involved in the European se-
curitisation projects). It is observed that “establishing
the SPV in a tax haven jurisdiction is desirable. This
will both minimize withholding tax on any interest
payments made by the SPV and avoid mainstream tax

1 Frankel T. Securitization: The Conflict Between Personal and Market
Law (Contract and Property). Annual Review of Banking Law. 1999.
Vol. 18. P. 214.

'7 Dinca S.E. Covered Bonds vs. Assets Securitization. Theoretical and
Applied Economics. 2014. Vol. XXI. No. 11. P. 77.

'8 Tocrogapcekuil nmporecyanbHuil Koaeke YKpaiHd BiJ 6 nmcronana
1991 p. Nel1798-XII. Binomocti BepxoBnoi Panu Ykpainu. 1992. Ne 6.
Cr. 56.
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on the net income of the SPV — assuming it is an entity
subject to such tax™e.

Furthermore, local regulatory requirements should
be taken into consideration when choosing the appro-
priate jurisdiction for incorporation of the SPV. In par-
ticular, national legislations may provide for obtaining
a valid license of a financial institution for a company
buying loan receivables. It is reasonably emphasized
that “if the SPV is subject to regulation or licensing re-
quirements, compliance with these requirements may
increase its funding costs to an extent that renders it
economically unsustainable”?.

There are different doctrinal approaches towards de-
termination of legal nature of the SPV within securitiza-
tion projects. It may be regarded as a credit institution
(based on similarity of the activities of a bank and of the
SPV)# or an insurance undertaking (‘“just make the peri-
odical payments be the premium, and the amount drawn
be the compensation, and the securitization SPV could
go as an insurance company’’??), or as an investment firm
and collective investment undertaking?. However, in our
opinion, an SPV cannot be qualified as a credit institu-
tion due to its limited functional role in securitization
projects, ad hoc creation and distinctive features of legal
status described above. Rendering banking services is not
the function of the SPV for which it is established, and
gaining profit out of banking transactions does not belong
to a very narrow scope of objects of such entity. Even
acquisition of receivables cannot be characterized as a fi-
nancial service rendered by the SPV, just in common with
a factoring company. We have even fewer grounds for
consideration of the SPV as an insurance undertaking or
an investment company — provision of insurance servic-
es obviously falls outside the scope of its activities, and
investment transactions sporadically performed by the
SPV in order to preserve the value of assets available for
future repayments for investors under securities will not

® Dasgupta P., Vachha N. Op. cit. P. 117.

2 Albrecht T.W., Smith S.J. Op. cit. P. 451.

2 Ramos-Muiioz D. Living on the Edge: Securitization Supervision and
Characterization Problems. European Company Law. 2009. Ne 5. P. 221.

22 Ramos-Muiioz D. Op. cit. P. 222.

2 Ramos-Muiioz D. Op. cit. P. 222.
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suffice for qualification of the SPV as a collective invest-
ment scheme. Rather, the SPV should be considered as a
specific ad hoc legal entity with a limited legal capacity
and very restricted scope of activities specifically tailored
for the needs of a particular securitization project. Any
similarities of SPV and its operations with various types
of financial institutions (banks, factoring companies, in-
vestment companies, insurance companies, collective in-
vestment schemes etc.) should be recognized as purely
coincidental, having no implications for determination of
the legal status of the SPV.

Conclusion

1. Legal form chosen for the establishment of the
SPV should be best suited for public issue of asset-based
securities in order to attract the widest range of inves-
tors. Creation of the SPV in the form of a public compa-
ny, with no restrictions on capital raising from unlimited
range of investors, may be considered as the best alter-
native, subject to mandatory statutory requirements of
the local jurisdiction.

2. Distinctive features of the SPV are caused pre-
dominantly by the principal objective of availability of
the SPV within a securitisation project — to ensure a high
level of insolvency remoteness. The most important fea-
ture is complete segregation of the originating bank and
the SPV — the bank should have no (at least excessive)
further involvement in the SPV and should not be affil-
iate with it.

3. From the standpoint of its legal nature, the SPV
cannot be qualified as a credit institution or other finan-
cial company due to its limited functional role in secu-
ritization projects, ad hoc creation and distinctive fea-
tures of legal status. The SPV should be considered as a
specific ad hoc legal entity, separate and fully independ-
ent from the originator, with a limited legal capacity and
very restricted scope of activities specifically tailored
for the needs of a particular securitization project and
aimed at acquiring the underlying receivables from the
originator and issuing the asset-backed securities.

27



Vilgushynskyi Volodymyr Peculiarities of transparency and openness principles during...
Peculiarities of transparency and openness principles during cassation
of court decision in criminal proceeding in Ukraine

Vilgushynskyi Volodymyr
Post-graduate student Department of Justice
of Taras Shevchenko National University of Kyiv

The article is devoted to clarification of the transparency and openness principles implementation during the
cassation appeal of court decisions in criminal proceedings, due to the peculiarities of the procedural form of
cassation procedure organization in criminal proceedings.

The significant feature of the cassation appeal of court decisions in the criminal justice system of Ukraine is
outlined, which is to standardize the possibility of written cassation proceeding.

Stand up for position that rule of the simplified cassation appeal procedure in criminal proceeding in the form of
written cassation proceeding causes absentee cassation hearing, which contradicts the specifics of the control of this
judicial review form and the correction of court errors. This fact led to a significant restriction of the implementation
of'the principles of transparency and openness of criminal proceedings in the court of cassation. The realization of the
principles of transparency and openness in the cassation instance is due to the peculiarities of judicial proceedings at
this stage of criminal proceedings. The court of cassation instance is not authorized to make new decisions, and the
scope of the grounds for changing or canceling judgments compared with the court of appeal is rather narrowed. The
latter, however, is empowered to adopt a new sentence. Apparently, the term “cassation appeal” covers the activities
of authorized representatives of the court proceedings and other persons, whose interests are related to the appealed
decision in making a cassation appeal and lodging it with the court of cassation. It also includes the activities of the
cassation court to verify the validity of the cassation appeal and to decide on the opening of cassation proceedings
or refusal in such an opening. Therefore, the proposal regarding the need for reconstruction of the relevant norms of
the CPC of Ukraine about obligatory participation of parties and other participants in criminal proceedings during
the cassation proceedings, except when they unambiguously refused to participate in the cassation proceeding, will

be considered quite appropriate.
Problem statement

Since the adoption of the Law of Ukraine “On the
Judiciary and Status of Judges” in 2016 and the intro-
duction of the amendments to the Criminal Procedure
Code of Ukraine (hereinafter — the CPC of Ukraine) in
November 16, 2017, the issue of protecting the rights
and legitimate interests of an individual and a citizen
by the independent court became especially relevant in
public and open criminal proceedings. In accordance
with the adoption of these normative acts, the legislator
began to apply more carefully the principles of trans-
parency and openness of judicial review and creation
of conditions for their full functioning in the exercise of
judicial power, which ultimately determines the availa-
bility of justice, on which the effectiveness of judicial
protection of the rights guaranteed by the Constitution
of Ukraine directly depends. At the same time, certain
aspects of the criminal procedural legislation of Ukraine
in terms of observance of the principles of transparen-
cy and openness of criminal proceedings, especially in
the stage of cassation appeal of court decisions, remain
unresolved in terms of international standards and re-
quire more thorough scientific analysis and removal of
restraining factors in the implementation of the above
principles of criminal justice.

The relevance of the research topic is confirmed
by the degree of non-disclosure of the theme and the
lack of a common view among the processualists on the
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implementation of the principles of transparency and
openness during the cassation appeal of court decisions
in criminal proceedings. At the same time, differences in
their views are connected, first of all, with different ap-
proaches to the definition of the procedural form of the
implementation of cassation proceedings in the criminal
process, which is controversial in the current Ukraini-
an criminal procedural law and significantly influences
on the implementation of the principles of transparency
and openness of criminal justice.

Analysis of recent researches and publications

The study of the problems of ensuring transparen-
cy and openness of legal proceedings in the science
of criminal procedural law are of great importance to
national scholars such as Yu.M. Groshevyi, O.V. Kapli-
na, V.V. Horodovenko, V.V. Korol, V.V. Leonenko,
M.I. Siryi, .LE. Marochkina, L.M. Moskvych, V.T. Nor,
O.P. Kuchynska, V.T. Malyarenko, O.M. Ovcharenko,
V.M. Bednarska, M.A. Pogoretskyi, N.V. Sibilyova,
0O.G. Shilo, V.P. Shibiko, M.E. Shumylo, O.G. Yanovs-
ka, N.R. Bobechko, A.M. Evmin and others. Simulta-
neously, the works of mentioned scientists, with some
exceptions, do not disclose the problems of realization
of the principles of transparency and openness of crimi-
nal proceedings in the court of cassation.

The aim of the article is to conduct a scientific
analysis of the principles of publicity and openness dur-
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ing the cassation appeal of court decisions in criminal
proceedings. It is also crucial to identify problems of
non-compliance with the procedural form of cassation
proceedings and the normative content of the principles
of transparency and openness, which leads to restric-
tions of the implementation of the latter in the modern
criminal proceedings of Ukraine.

Results

In accordance with the general rule, the rules set
out in Article 27 of the Criminal Procedure Code of
Ukraine are applied to cassation review of court deci-
sions in criminal proceedings, as well as to other stages
of criminal proceedings. In particular, according to Part
2 of Art. 27 of the Criminal Procedure Code of Ukraine,
the cassation proceedings in the criminal procedure are
carried out openly. Therefore, all participants in the
proceedings, as well as individuals who did not partic-
ipate in criminal proceedings, if the court has decided
on their rights, freedoms, interests or obligations, can-
not be limited in the right to receive in court both oral
and written information on the outcome of the trial and
the right to get acquainted with procedural decisions and
obtain their copies (Part 1 of Article 27 of the Criminal
Procedure Code of Ukraine)’. At the same time, the re-
alization of the principles of transparency and openness
in the cassation instance is due to the peculiarities of ju-
dicial proceedings at this stage of criminal proceedings.

Thus, cassation proceedings are not a mandatory stage
of the criminal process in Ukraine. It arises and exists
only in case of the implementation by one of the repre-
sentatives of the parties or victims of its dispositive right
to appeal the decision of the court of first instance after its
review in an appeal order. It also occurs after the decision
of the court of appeal instance, raised on the relevant de-
cision of the court of first instance?. At the same time, it is
precisely that the participants of the criminal proceedings
play a specific role in the appeal of court decisions as only
with their initiative may the activity of the court of higher
instance be commenced in relation to the review of court
decisions. Therefore, their participation in the cassation
proceedings — the consideration of the materials of the
criminal proceedings under cassation complaints — is due
to the procedural activity that they carried out earlier®.

! KpuMiHalbHUIA mporiecyaibHUi Kozieke Ykpainu Bij 13 kBitHst 2012 poky
Ne 4651-VI. Binomocti BepxoBHoi Paau Ykpainu. 2012. Ne 9-10, Ne 11-12,
Ne 13. Cr. 88 / Beb-caiit BepxoBroi Pagn Yrpaiuu. URL : http://zakon3.rada.
gov.ua/laws/show/4651-17/print1487012800234384; KpuminansHuil mpo-
nec : mipy4HuK / 3a 3ar. pen. B.B. Kosanenka, JI.J1. Ynanosoi, /JI.I1. [Tuce-
MenHoro. KuiB : «LlenTp yaboBoi niteparypny», 2013. C. 77

2 KpuminanbHuil nipouec : miapy4nuk / 3a 3ar. pea. B.B. Kosanenka,
JL.A. Ynanosoi, JI.IT. ITucemennoro. Kuis : «IleHtp yuboBoi JiTepary-
pu», 2013. C. 358.

% Bobeuko H.P. TIpoGiiemu yyacti CTOpiH B anensiiiiHOMy Ta Kacaiii-
HOMY pO3IJIsi/li KpUMiHAIbHOI cnpaBu. Bicuuk JIbBiBchkoro yH-ty. Ce-
pist ropun. 2010. Bum. 50. C. 328; €smin A.M. KacariiiiHe ockapeHHs
CY/IOBUX DillleHb y KPUMiHaJbHOMY NPOBA/UKEHHI : JUC. Ha 37400yTTS
HayK. CTyIeHs KaHJI. Iopuj. Hayk : cren. 12.00.09 «KpuminansHuii npo-
Lec Ta KPUMIHAIiCTHKA; CyI0Ba EKCIIEPTH3a; ONEepaTHBHO-PO3IIYKOBA
nismeHicTEY. Kuis, 2016. C. 72.
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Unlike criminal proceedings of the first and appellate
authority in the court, the court of cassation instance during
the investigation of the correct application by the courts of
the rules of substantive or procedural law and their legal
assessment, is limited in establishing the actual circum-
stances of the case, since it is not authorized to examine
evidence, establish and recognize proven circumstances
that have not been investigated, established in the appeal
court’s decision, to decide on the authenticity of this or that
evidence®. In addition, the court of cassation instance is not
authorized to make new decisions, and the scope of the
grounds for changing or canceling judgments compared
with the court of appeal is rather narrowed. The latter, how-
ever, is empowered to adopt a new sentence.

Apparently, the term “cassation appeal” covers the ac-
tivities of authorized representatives of the court proceed-
ings and other persons, whose interests are related to the
appealed decision in making a cassation appeal and lodg-
ing it with the court of cassation. It also includes the ac-
tivities of the cassation court to verify the validity of the
cassation appeal and to decide on the opening of cassation
proceedings or refusal in such an opening®.

At the same time, in the science of the criminal proce-
dure, great attention is devoted to the question of what pre-
supposes the granting of the right to appeal a court decision
to the participants of criminal proceedings. Some research-
ers point out that the existence of the institute of appeal “is
a guarantee of the protection of the rights and legitimate
interests of participants in a criminal judicial proceedings
against a possible judicial mistake™, others associate with
the right of appeal to interested parties with the interest of
the government to define the truth in a criminal case’.

Both positions are fair, but cover the different sides of
one phenomenon.

The right to appeal a verdict is often referred to as “free-
dom of appeal. At the same time, the freedom of cassa-
tion appeal is attributed to the peculiarities of the cassation
proceedings and is associated with the implementation of
the general constitutional provision on the right of citizens

* Kpuminansuuit npouec : niapy4nuk / F0.M. I'powesnit, B.S1. Tamiif,
A.P. TymansiHI Ta iH. ; 3a pen. B.S. Tanis, F0.M. I'pomesoro, O.B. Ka-
rinoi, O.I IHwuo. Xapkis : [Ipaso, 2013. C. 605.

> KpumiHanbHHIT TIpoLiecyanbHUl KofekC YKpaiHu Bix 13 KBiTHS
2012 poky Ne 4651-VI. Binomocti BepxoBhoi Pagu VYkpainu. 2012,
Ne9-10,Ne 11-12,Ne 13. Cr. 88/ Beb-caiit BepxoBHoi Paau Ykpainu. URL:
http://zakon3.rada.gov.ua/laws/show/4651-17/print1487012800234384;
Kpuminaneuuil nponec : migpydsuk / 3a 3ar. pex. B.B. Kopamenka,
JI.A. Ynanosoi, /JI.I1. Tlucemennoro. Kuis : «llentp yuboBoi mnitepary-
pu», 2013. C. 357-376.

¢ CwmiproBa B.B. 3a0e3rneuyeHHs NPUHAHATTS NPABOMIPHUX pillleHb
CYIOM amessIiiHoI iHCTaHIil B KPUMIHAIFHOMY CyHOUYMHCTBI YKpaiHH :
IIC. ... Kaua. ropua. Hayk : 12.00.09. Xapkis, 2012. C. 13.

7 Crporosuu M.C. Kypc yromosroro mpomecca. Mocksa : M3n-so AH
CCCP, 1958. C. 116.

8 €Bmin A.M. KacauiiiHe 0CKapXeHHsI CyJ0BHX pillleHb Y KPHUMiHaJIb-
HOMY TIPOBA/DKEHHI : AUC. HA 3100y TTA HayK. CTyHEHs KaH/. IOPHI. HAYK :
crrent. 12.00.09 «KpuMiHansHuii mponec Ta KpEMiHAIICTHKA; Cy0Ba eKC-
MepTr3a; ONepaTHuBHO-pO3IIyKoBa AisuibHICTHY. Kuis, 2016. C. 41-43;
Bopo6eiinnkoB M.A. 3amper npeoOpa3oBaHHs K «XyALIEMY» B COBET-
CKOM YTOJIOBHOM mipotiecce. Spocnasib, 1976. C. 16; Cmupraos A.B. Mo-
JIeT yroJIoBHOTO mporecca : MoHorpadus. Cankr-IlerepOypr : Hayxa,
2000. C.8; ITepnos U./1. HazopHoe npor3BOACTBO B YTOJIOBHOM IPOIEC-
ce. Mocksa : IOpunnueckas nureparypa, 1974. C. 111.
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to challenge the actions of state bodies and officials (Sec-
tion 8, Part 2, Article 129 of the Constitution of Ukraine).
The freedom of cassation appeal guarantees the rights and
legitimate interests of the participants in the process and, to
a certain extent, determines the effectiveness of the court of
the second instance®. In the procedural sense, the subjective
right as a form and a measure of possible behavior always
determines the establishment in the legislative order of the
mechanism of its implementation through the correspond-
ent duty of another subject of legal relations. It means that
in the case of presentation of a cassation complaint by rele-
vant person, court has the duty to accept it. If the complaint
filed in violation of the requirements established in the law,
to give the opportunity to eliminate these violations, and to
re-accept it, to consider in accordance with the procedural
form all presented arguments and reasons simultaneously
with the study of materials of criminal proceedings and to
adopt a corresponding judicial decision®®.

The concept of “appeal” in the professional legal sense
is considered as the right of a person to file a complaint to
the decision in the case to bodies empowered to change or
cancel the appeal decision, the procedure of which is de-
termined by law™. In the Ukrainian language dictionaries,
the term “appeal” is interpreted as: a complaint to a higher
authority / to lodge a complaint®?; to formally file a com-
plaint to a higher instance, protesting against any decision,
anybody’s actions®®. Consequently, etymologically, the no-
tion of “appeal” is often used as a synonym for the phrase
“to file a complaint”.

Consequently, the court of cassation in accordance with
part one of Art. 435 of the CPC of Ukraine has the right to
adopt a court decision based on the results of the written
proceedings (as a result of the study of the materials of the
criminal proceedings, the cassation appeal and the docu-
ments attached thereto, objections to the cassation appeal).
If all participants in the proceedings filed a petition for the
conduct of proceedings in their absence'.

° €emin A.M. KacariiiiHe 0CKapKeHHS CyJOBUX pillleHb Yy KPUMiHAIb-
HOMY IIPOBAJKCHHI : IUC. Ha 3000y TTSI HAayK. CTyNEHs KaH/A. I0pH]. HayK :
crer. 12.00.09 «KpuminanpHuii nporec Ta KpUMiHAIICTHKA; Cy0Ba eKc-
MepTH3a; ONIePaTHBHO-PO3IIYKOBa IisuIbHICTE». Kuis, 2016. C. 43.

0 KpuminanbHuii mporec : miapy4Huk / 3a 3ar. pea. B.B. Kosanenka,
JILJ. VYnanogoi, J.I1. TTucemennoro. Kuis : «llentp y46o0Boi mitepary-
pu», 2013. C. 361-383.

1 Kocrrouerko O.10. Anernsitiiiine 0CKapyKeHHsI CYIOBHX PIIICHb Y KPH-
MiHanpHOMY mporeci : MoHorpadis. Kuis : BumasHudo-nomirpadivanit
nentp «KuiBcpkuii yHiBepcuTeT», 2006. C. 30.

2 VuigepcanbHuil crnoBHUK-eHImKIonenisn «Cnosonenis». URL :
http://slovopedia.org.ua/31/53406/28803.html.

13 BceciTHi  cnoBHUK  yKkpaiHcekoi MmoBu. URL  :  https:/
uk.worldwidedictionary.org/%D0%B0%D0%BF%D0%B5%D0%BB%
D1%8E%D0%B2%D0%B0%D1%82%D0%BS.

!4 KpuMinanpHuii npouecyaipHHi Komekc Ykpainm Bix 13 KBiTHs
2012 poky Ne 4651-VI. Bigomocri BepxoBnoi Pagu VYkpainu. 2012.
Ne9-10,Ne 11-12, Ne 13. Cr. 88/ Beb-caiit Bepxosnoi Paju Ykpainu. URL:
http://zakon3.rada.gov.ua/laws/show/4651-17/print1487012800234384.
KpuminaneHui npomec : migpydHuk / 3a 3ar. pex. B.B. Kopamenka,
JL.A. Ynanosoi, JI.I1. [Tucemennoro. Kui : «llentp yuboBoi niTepary-
pm», 2013. C. 375-376; €Bmin A.M. KacariiliHe OCKap)KEHHsI CyOBUX
PpillleHb Y KPUMiHAJILHOMY MPOBA/UKEHHI : IUC. Ha 3700yTTs HayK. CTyIe-
Hs KaH[. fopua. Hayk : cren. 12.00.09 «KpuminansHuit nponec Ta Kpu-
MIHAJIICTHKA; Cyl0Ba EKCIEePTU3a; ONEPAaTUBHO-PO3IIYKOBA JiSIIbHICTEY.
Kuis, 2016. C. 47
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It is worth noting that the legislative consolidation
of written cassation proceedings in the scientific doc-
trine is perceived ambiguously, although there is a part
of scientists who are positively evaluating such an inno-
vation. In particular, K.V. Lehkyh, A.M. Eumin believe
that written cassation proceedings are a simplified form
of cassation proceedings, with the help of which the
principles of dispositive and adversarial criminal justice
are more fully implemented. Arguing this position, the
noted scholars emphasize that the main task of the writ-
ten cassation appeal — to enable the economy of the pro-
cess, the non-use of attributes of ordinary court sessions
in written proceedings, save time of participants in pro-
ceedings and court, reduce the burden on the secretaries
of the court and assistant judges'”.

However, in some cases, the court of cassation in-
stance may declare the participation of individuals
in criminal proceedings compulsory. Thus, a convict
is subject to a mandatory summons to participate in a
cassation hearing if a cassation appeal raises the ques-
tion of deteriorating his position (Part 4 of Article 428
of the Criminal Procedure Code of Ukraine). Alterna-
tively, convicted detainee has received a petition for
his desire to take participation in the appeal (part 4 of
Article 430 of the CPC of Ukraine)'¢. In this way, in
case of receipt from the convicted person who is being
held in custody of a petition for a desire to participate
in the cassation proceeding, the court takes measures to
deliver the accused to the court session. If, however, the
convicted, the accused, who are held in custody, have
submitted applications for their participation in the cas-
sation proceedings remotely, the judge-rapporteur, after
considering such a petition, makes a decision on the
satisfaction of the petition. Moreover, holding a remote
court proceeding in accordance with the procedure es-
tablished in Article 336 of the Criminal Procedure Code
of Ukraine'”.

In confirmation of this position, it seems to be con-
vincing the practice of the European Court of Human
Rights (hereinafter — the ECHR) which states: “No one

!5 €emin A.M. KacariiiHe ockap)KeHHS CyJI0OBHX PIIICHb y KPHUMiHaJIb-
HOMY TIPOBA/DKEHHI : AUC. Ha 3100y TTA HayK. CTyHEHs KaH/. IOPUI. HAYK :
crrer. 12.00.09 «KpuminanpHHI mpolec Ta KPUMIHANICTHKA; CYyIOBa
€KCIIEPTH3a; ONEepaTHBHO-PO3LIyKOBa AisibHiCThY. Kuis, 2016. C. 48;
Jlerkux K.B. KpuminansHuii nporecyainbHuN Kofgeke YKpaiHH: MHCBMO-
Be KacalliiiHe npoBapkeHHs. Yaconuc Akanemii agBokatypu YKpaiHH.
2012. Ne 3(16). URL : http://archive.nbuv.gov.ua/e-journals/Chaau/2012-
3/121kvpkp.pdf.

' KpuminanpHuil nponecyaiabHuii Koaekc Ykpainm Big 13 KBiTHs
2012 poky Ne 4651-VI. Binomocti BepxoBhoi Pagu VYkpainu. 2012,
Ne9-10,Ne 11-12,Ne 13. Cr. 88/ Beb-caiit BepxoBHoi Paau Ykpainu. URL :
http://zakon3.rada.gov.ua/laws/show/4651-17/print1487012800234384.

7 KpuminanpHuil nponecyaiabHuii Koaekc Ykpainm Bifg 13 KBiTHs
2012 poky Ne 4651-VI. Binomocti BepxoBhoi Pagu VYkpainu. 2012,
Ne9-10,Ne 11-12, Ne 13. Cr. 88 / BeO-caiit Bepxoroi Pagu Ykpainu. URL
: http://zakon3.rada.gov.ua/laws/show/4651-17/print1487012800234384;
Kpuminansauii mporec : miapydHuk / 3a 3ar. pex. B.B. Kosanenka,
JI.A. Ynanosoi, /JI.I1. Tlucemennoro. Kuis : «lleHtp yuboBoi nitepary-
pu», 2013. C. 368; €Bmin A.M. KacaiiiiHe ockapKeHHs CyJI0BUX PillleHb
Y KpUMiHAJIbHOMY MPOBA/KEHHI : JTUC. HA 37100y TTs HayK. CTYINECHs KaH/I.
fopuy. Hayk : crer. 12.00.09 «KpuminansHuI Ipomec Ta KpUMiHaJic-
THKA; CYJ0Ba EKCIEPTH3a; ONEPaTUBHO-PO3LIYKOBA IisIbHICTEY». KUiB,
2016. C. 74.
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can be found guilty without being listened to”. This
means that a person convicted by a verdict of the court of
the first or appellate instance, who intends to defend his
innocence, should be able to personally participate in the
consideration of the case by a court of cassation's. Thus,
for judgement in the case of “Chopenko vs. Ukraine” the
ECHR reached the following conclusion: “... the refusal
of the Supreme Court of Ukraine to satisfy the applicant’s
petition to call him to the session of the cassation court
for explanation. This led to a disproportionate restriction
of his right to protection, and given the presence of a rep-
resentative of the prosecutor’s office — to the violation of
the principle of equality of the parties. Consequently, it
did not meet the guarantees of a fair court, enshrined in
paragraph 1 and clause 3 of the Art. 6 of the Convention”.
Similar violations in the absence of the applicant (con-
vict). But in the presence of the prosecutor and the victim
in criminal cases, in combination with some other viola-
tions, were noted in the decisions of the ECHR in cases of
“Korobov vs. Ukraine”, “Zhuk vs. Ukraine” “Pelevin vs.
Ukraine”. In which the European Court concluded that
the applicants’ right to access to a court, as well as the
right to a fair trial, suffered from significant restrictions in
connection with which there were complaints about the
lack of access to the court under paragraph 1 of Article
6 of the Convention are admissible. However, ruled that
there had been a violation of paragraph 1 of Article 6 of
the Convention.

Therefore, we are entirely convinced of the cor-
rectness of the arguments of Bobechko N.R. that the
Ukrainian criminal procedural legislation is rather con-
troversial and generates an extracurricular cassation
proceeding. It contradicts the specificity of the control
of this form of judicial review — the correction of court
errors both from the point of view of law and fact (that
substantially limits the implementation of the principles
of transparency and openness during the cassation pro-
ceedings in criminal proceedings — author V.V.)*.

All in all, we can consider the written cassation pro-
ceedings as legalizing the correspondence consideration
of the case®, and, taking into account the low level of
modern criminal proceedings with the predominance of
the “indictment” in judicial activity organs and nega-
tive experience of the Soviet era, we can assert that its
introduction in the new CPC of Ukraine constrains the
approach of our state to the European standards of the
administration of justice.

18 Bobeuko H.P. [IpoGiemu yuacti CTOpiH B amensuiiHOMy Ta Kaca-
LiffHOMY pO3IIAAl KpUMiHAIbHOI crpaBu. BicHuk JIBBIBCBKOTO YH-TY.
Cepis topua. 2010. Bun. 50. C. 330; €min A.M. Kacauiiine ockapxeH-
HS CY[OBHX DIIIEHb y KPUMIHAJIEHOMY IIPOBAJUKCHHI : JUC. Ha 3100yT-
TS HayK. CTYNEHs KaH[. topui. Hayk : crem. 12.00.09 «KpuminanbHuii
mporec Ta KpUMIiHAIICTHKA; CyZ0Ba eKCIIEPTH3a; OIIePaTHBHO-PO3LIyKOBa
nismeHiCTRY. Kuis, 2016. C. 76;

¥ Bo6euko H.P. [TpoGiemu yuacti cTopiH B anensiiiiHoMy Ta kaca-
HiIHHOMY pO3INIsAAl KpUMiHAJbHOI crnipaBu. BicHuk JIbBIBCBKOTO yH-TY.
Cepis ropua. 2010. Bum. 50. C. 330.

2 €pmin A.M. Kacauiiine ockap>KeHHs CyI0BUX pillleHb y KpUMiHAIb-
HOMY IIPOBaJDKCHHI : IUC. Ha 3000y TTSI HAayK. CTyNEHs KaH/A. IOpH. HayK :
cnel. 12.00.09 «KpuminanpHMi POLIEC Ta KPUMIHATICTHKA; CY/10BA €KC-
MepTH3a; ONIePaTHBHO-PO3IIYKOBa IisuIbHICTEY». Knis, 2016. C. 76.
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Therefore, the opinions of those scientists who ad-
vocate the position that criminal procedural legislation
should provide conditions for the mandatory participa-
tion of individuals during cassation proceedings in crim-
inal proceedings is quite right, and exceptions may be
only grave circumstances (illness, business trip, etc.)?.

And even if a person does not want to participate in
the cassation proceedings, he/she must necessarily indi-
cate this in a cassation appeal (Part 3 of Article 427 of
the Criminal Procedure Code of Ukraine), a separate pe-
tition or objection to a cassation appeal (Part 3 of Article
431 of the CPC Ukraine)?. Therefore, when a person
has not indicated anything about his participation in the
court session, the court of cassation can not judge such
“silence” of the scanner as his reluctance to participate
in the cassation proceedings, and this consideration of
the case must be verified by the procedure®.

It is fully synchronized with the legal position of
the ECHR, set forth in the judgment of “Borotyuk vs.
Ukraine” which states: ... neither the letter nor the spirit
of Article 6 of the Convention preclude a person volun-
tarily refusing — in an open or silent manner — his right
of a guarantee to a fair judicial consideration. However,
in order to such a refusal to be valid for the purposes of
the Convention, it must be expressed in an unambiguous
manner and be accompanied by minimum guarantees
commensurate with the importance of such a refusal”.

The law allows to limit the time of a person’s ap-
pearance in the court of cassation, but cannot deprive a
person of the right to self-statement in order to substan-
tiate his position. Such legislative regulation directly
contradicts the norm specified in clause 1 of art. 14 of
the International Covenant on Civil and Political Rights,
according to which everyone has the right to determine
his rights and obligations in any criminal proceedings

2 BoGeuko H.P. TIpobiemu yyacti cTopiH B anelsiiiiHoMy Ta Kacariii-
HOMY pO3IJIA/i KpUMiHaJIbHOI cripaBu. BicHuk JIbBiBChKOTO YH-TY. Cepist
topuz. 2010. Bum. 50. C. 328-339; €Bmin A.M. Kacauiiine ockapskeH-
HS Cy/lOBUX DillleHb Y KPHUMiHaJbHOMY IPOBA/UKEHHI : JIUC. Ha 3100yT-
TS HayK. CTyIeHs KaHZ. opun. Hayk : crmer. 12.00.09 «KpumiHanbHuit
mporec Ta KPUMIiHANICTHKA; CyZoBa eKCIEpTH3a; ONepaTHBHO-PO3IIY-
KoBa JisutbHICTEY. KuiB, 2016. 215 c.; bobeuko H.P. Anensiiiine ta
KacalliiiHe IPOBa/UKEHHS Y KPUMIHAIBHOMY CyJI0YMHCTBI YKpaiHu : Jiuc.
Ha 37100yTTsI HayK. CTYNEHsS JOKT. opui. Hayk : crer. 12.00.09 «Kpu-
MiHaJIbHUH MPOLEC Ta KPUMIHAIICTUKA; CY/J0BA €KCIIEPTH3a; ONEepaTHB-
HO-pO3IIyKoBa IistibHiCTEY. JIbBiB, 2016. 498 c.; 3axapos B.M. I'pax-
JTAHCKUE MpOIiecCyalbHble TAPAaHTUH CyOBEKTUBHBIX CTOPOH M TPEThHX
JIHI] TIPY PACCMOTPEHUH U pa3pelIeHUH IPaXJaHCKUX Jel : aBToped. JIic.
Ha COUCKaHME YYE€H. CTENeHH KaH[. ropui. Hayk. Caparos, 1980. 23 c.;
Bobeuxo H.P. HanpsiMu yi0CKOHAJICHHS MEXaHi3My 3aXHCTy IpaB 0coOu
y cTazii kacauiiiHoro nposamkents 3rigHo 3 KIIK Vkpainu. L'udske a
obcianske prava a slobody: mechanizmus ich implementacie a ochrany v
roznych odvetviach prava: zbornik prispevkov z medzinarodnej vedeckey
konferencie. Bratislava, 2014. 319 c.

2 KpuMiHaJibHUH TIpoLeCyanbHUil Kojgeke VYKpainu Bia 13 KBiTHS
2012 poxy Ne 4651-VI. Binomocti Bepxosnoi Pagu Vkpainm. 2012.
Ne9-10,Ne11-12,Ne 13. Cr. 88/ Beb-caiit BepxosHoi Paau Ykpainu. URL :
http://zakon3.rada.gov.ua/laws/show/4651-17/print1487012800234384;
Kpuminaneuuii mporec : migpy4ynuk / 3a 3ar. pea. B.B. Kosaienka,
JL.A. Ynanosoi, JI.I1. I[lucemennoro. Kui : «llentp yu6oBoi mitepary-
pu», 2013. C. 363.

% KpumiHaabHUH TIpoliec © miapyYHuK / 3a 3ar. pea. B.B. Kosainenka,
JI.A. Ynanosoi, /I.I1. Tlucemennoro. Kuis : «lleHtp yuboBoi nitepary-
pu», 2013. C. 363.
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for a fair and public hearing of a case by a competent,
independent and impartial tribunal established by law?*.
Therefore, the absence in criminal procedure legislation
of the mandatory participation of persons in cassation
proceedings is a significant problem of modern criminal
justice in implementing of the principles of transparen-
cy and openness in criminal proceedings.

Conclusions

Summarizing all the above mentioned, we should
highlight that the modern procedure for organizing a
cassation appeal of judicial decisions in criminal jus-
tice in Ukraine does not contribute to the proper imple-
mentation of the principles of publicity and openness
of court proceedings. Therefore, it inhibits the proper
provision by the independent court of the right to protect
a person in public and open criminal proceedings.

The author advocates the position of those scholars
who believe that the introduction of the written cas-
sation proceedings by new criminal procedure law of
Ukraine generates out-of-court cassation proceedings.
This in turn not only contradicts the specificity of the

24 €min A.M. KacariiiHe ockap)KeHHsI CyOBUX PillICHb Yy KPUMiHAb-
HOMY IPOBAJKEHHI : JIUC. Ha 3/100yTTs HayK. CTYIEHS KaH/. FOPH. HayK :
crer. 12.00.09 «KpumiHaabHHN NPOIEC Ta KPUMIHATICTHKA; CY/I0Ba €KC-
HepTH3a; ONlepaTUBHO-PO3IIyKOBa AisubHICTB». Kuis, 2016. C. 77.
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control of this form of judicial review and correction
of court mistakes, but also significantly limits the im-
plementation of the principles of publicity and open-
ness of criminal proceedings in the court of cassation.
Therefore, the proposal regarding the need for recon-
struction of the relevant norms of the CPC of Ukraine
about obligatory participation of parties and other par-
ticipants in criminal proceedings during the cassation
proceedings, except when they unambiguously refused
to participate in the cassation proceeding, will be con-
sidered quite appropriate. However, in this case, the
court of cassation may declare their participation com-
pulsory. It means that the court of cassation, even if
there is a possibility to use written proceedings, should
proceed from the necessity to hold a court session
by calling the persons involved in the cassation pro-
ceedings. Such a doctrinal approach, in our opinion,
will enable to improve the mechanism for the proper
implementation of the principles of transparency and
openness during the cassation appeal of judicial deci-
sions in criminal justice, as well as to slow down the
growth of negative trends and improve the European
statistics on the assessment of court decisions made by
the courts of Ukraine, which as yet proves disappoint-
ing dynamics of court errors, many of which remain
unmanaged by higher courts.
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The article notes that crimes in the field of financing of social targeted programs often have a latent in nature and
committed by economic entities in the course of their professional management or financial and economic activities
and have an expression of non-compliance with the rules and regulations that regulate it. More often, the traces of
criminal activity are reflected in the relevant documents, which this activity is issued and is accompanied. That is
why the leading place in the investigation of criminal proceedings on crimes in the field of financing social targeted
programs are expert studies based on the use of techniques and methods for diagnosing the financial and economic
status of the subject. The author stresses that in investigating crimes in the field of financing social targeted programs
investigators, prosecutors, courts can involve both specialists and experts, and, in addition, specialists and experts
can be specialists who are knowledgeable in a particular field of economic knowledge. Along with this are the
differences between the specialist and the expert, which can be considered in different aspects or in different plane
of the issues to be addressed, outlining the leading ones.

Pay attention that conducting of forensic economic examinations is one of the forms of using special economic
knowledge in criminal proceedings, which is important for investigation of the criminal sphere of financing of social
target programs. It is also emphasized that forensic examinations are a specific means of establishing the truth in
criminal proceedings, their specific characteristics are indicated. It was emphasized that forensic examination, as
a form of realization of special economic knowledge, is important for the characterization of the circumstances,
already established in criminal proceedings, identifying new circumstances, as well as for investigating crimes
and making well-founded decisions in court proceedings. The main tasks, which are solved by judicial economic
examinations during investigation of crimes in the field of financing of social economic programs, are considered:
examination of documents of accounting, tax accounting and reporting; examination of documents on economic
activity of enterprises and organizations; examination of documents of financial and credit operations. Along with
this, the tasks, which do not belong to the field of forensic economic expertise, are identified.

Micue eKOHOMIYHUX 3HAHb Mi/l Yac po3cailyBaHHs 3J0YNHIB
y cepi ¢pinaHcyBaHHS coliaNbHUX HiJIHLOBUX MPOrpam

Bimep /Imumpo Baoumosuu

acnipanm

Xapxiecbko20 HayK080-00CTIOHO20 THCIMUMYNTY CYOOBUX eKCHePMU3
imeni 3acayacenoeo npoghecopa M.C. bokapiyca, Yrpaina

Beryn

BripoBakeHHST TPUHIUIY 3MarallbHOCTI y KpHMi-
HAJIBHOMY TIPOIECI CHPHUSIIO 3POCTAHHIO 3HAYYIIOCTI
BUKOPHCTAHHS CYIOBHX €KCIEPTH3 I Yac pPO3CIiIy-
BaHHJ 3JI0YMHIB pi3HOI cripsiMoBaHOCTI. He BHHATKOM €
1 pO3CITiTyBaHHs 3704MHIB y chepi GpiHaHCYBaHHS COIli-
QIBHUX IUTHOBUX IPOTPaM, KOJIU CIITIHNA CTUKAETHCS 3
MMATAHHSMM, 110 OB’ s3aH1 3 HEOOXIJHICTIO JIOBEICHHS
HEIUThOBOTO BHKOPHCTAHHS OIO[UKETHUX KOINTIB, He-
MPaBOMIPHOTO BWKOPUCTAHHS CIelialbHUX (OHIIB,
MOPYIICHHSAMH IIiJ Yac ICPIKaBHHUX 3aKyIliBelb, PO3-
KpaJaHHsAM OIOKETHUX KOIUTIB, XaOapHUIITBOM TOILO.
Cuin 3ayBaKUTH, IO 3IIOYHHU y cdepi (iHaHCyBaHHS
COIIAIPHUX IUTROBUX MPOTpaM BUHHSIOTHCI CYO’ €K-
TaMH TOCIIOJIAPIOBAHHS B TpOLECi 3MIHCHEHHS HUMHU
npogheciiHol yIpaBIiHChKOT a00 (hiHAHCOBO-roCIOAap-
CBKOI IISUTBHOCTI Ta MAIOTh BUPAXXCHHS Y HEJOTPUMAaH-
HI HOpM 1 MpaBwi, 10 11 periaMeHTyroTh. Haifgacrime
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CJIIJT 3JI0YMHHOI JISUTBHOCTI 3HaXOMATh CBOE BiZl0Opa-
JKCHHS y BIJIMOBIHUX JOKYMEHTAaX, SKAMH IS JTisUTb-
HICTh O(OPMITIOETHCSI W CYTIPOBODKYETHCS. 3JIOUMHH Y
cthepi QiHAHCYBaHHS COIIATBHUX IUIBOBUX IMPOTrpam,
SIK TIPAaBWIIO, JTIaTeHTHI. Lle OB’ s3aH0 3 THM, IO JOCHUTH
9acTO BOHM MacKyIOTHCS 30BHIITHRO 3BUUAITHUMHE Ta Ha
MePIIN OIS 3aKOHHIMH TOCIOAAPCEKUMHE YTOIaMH.
[Mopsia i3 UM HEOOXIJHO BPaxXxOBYBAaTH TaKOX Te, IO
Taki MPaBOMOPYIICHHS BYUHSIOTH 13 BHKOPHCTAHHIM
MPUAOMIB, CIPSIMOBAHUX Ha BUKPHBICHHS W (aybCcu-
(ikamio pe3ynpTaTiB ASUILHOCTI Cy0’€KTa ToCroa-
proBanHs. Came TOMY TPOBITHE MICIIe B PO3CIIiTyBaHHI
KPUMIHAJILHUX TPOBA/DKEHB PO 3JI0YMHU y cdepi ¢i-
HAHCYBaHHSI COMIAIBHUX IITLOBUX MPOrpaM MOCIIAI0Th
SKCTIePTHI JTOCII/DKEHHS, K1 0a3yrThCs Ha BHUKOpPHUC-
TaHHI IPUUOMIB 1 METOJIIB TIarHOCTHUKHU (DiHAHCOBO-TOC-
MIOAAPCHKOTO CTaHy Cy0’€KTa.

VY KK VYkpainu Oyiy 3aKOHOJIABYO BU3HAUYCHI BHJIN
MIPOTHIIPABHUX il y cdepi rocrnogapchkoi isiIbHOCTI,
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3a sIKi TiepeadadeHa KpHUMiHAJIbHA BiJIOBINATBHICTS.
KonkpeTrn3oBaHna mucnosuilis crateilt KpuminambHOTO
KOZEKCY 3YMOBIIOE MOTpe0y BUKOPUCTAHHS CHEIiab-
HUX 3HaHB IIiJ] 9aC BHUSBJICHHS Ta PO3CIITyBAaHHSI OK-
pPECIIeHUX 3JI0YHMHIB, Cepell SIKUX TaKi: He3aKOHHA JIis
3 JOKYMEHTaMH Ha NepepaxyBaHHS TPOIIOBHX KOIITIB,
IJIATHKHUMHU KapTKaMH W 1HITUMH 3ac00aMU JIOCTYITY
JI0 OaHKIBCHKUX PaxyHKIiB; IMOPYIICHHS 3aKOHOJABCTBA
mpo OIOIKETHY cucTeMy YKpaiHW; pO3KpajaHHs Oro-
JOKETHUX KOIITIB; Jieraiizailisi (BiIMUBaHHS) JOXOIIB,
OTPHUMAHUX 3JIOYMHHUM IUITXOM TOIIO.

BusiBieHHIO W PO3KPUTTIO 3JI0YMHIB y cdepi Pi-
HAHCYBaHHs COLIAIPHUX MITHOBUX IIPOTPaM CIIPHSE
MIPaBUIIbHE 3aCTOCYBaHHS Cy0’€KTaMH KPHUMiHAIBHOTO
MIPOBAHKEHHS CIEIiaTbHUX eKOHOMIUYHHX 3HAHb, Cepel
SIKMX 3HAHHA B Taly3sX: OyXranTepchKoro, QinaHco-
BOTO I MOJATKOBOTO OOJIKY; €KOHOMIKH Ta YIpaBIIiH-
Hs BUPOOHHMIITBOM; (iHAHCIB 1 KPEAWUTY; TMOAATKIB M
OIMOJIaTKYBaHHsI; 0aHKIBCHKOT CITPaBH; aHAJI3y (hiHAHCO-
BO-TOCITOJIAPCHKOI JTISITLHOCTI; €KOHOMIKH Iparli; 0co-
OJMMBOCTEH BUITYCKY, OOITY IIIHHUX TAepiB TOIIIO.

MeTta cTaTTi — XapaKTepHCTHKA CIEIiaTbHUX EKO-
HOMIYHHX 3HaHb, SIKi € MIPYHTSAM CYTOBO-CKOHOMIYHOT
SKCIICPTH3H, OKPECICHHs 3aBIaHb 1 IpeIMeTa CyI0BO-¢-
KOHOMIUHOI E€KCIIEPTH3H, a TAKOK BUCBITICHHS 1 MOX-
JIMBOCTEH y MPAKTHIII PO3CIITyBaHHS 3JI0YMHIB Yy cepi
(hiHAaHCYBaHHSI COLIATBHUX IITOBUX MPOTPaM.

Buxnan ocHOBHOTO MaTepiay

Cuin 3ayBaXkKUTH, 110 3aKOHOMIPHOCTI CITIi IOy TBOPEH-
Hs B OKpECIICHIH cdepi 3aBKIu MOB’ s13aH1 3 BAKOHAHHSAM
oreparlii y rainy3i J0KyMEeHTO00Iry, 0aHKIBCbKUMH OITe-
parisiMu, (YHKIIOHYBaHHSIM TEXHOJIOTIH BUPOOHHUIITBA,
0OJIIKy ¥ 3BITHOCTI, OpraHi3aliiiHo-ympaBIiHChKiH Ji-
SUTPHOCTI, HECAHKI[IOHOBAHOTO «CKauyBaHHs» 1H(Op-
Marlii Tono. 3aKOHOMIPHOCTI BHHHUKHEHHS CJIiJIIB €KO-
HOMIYHHX 3JIOYHHIB, J0 SKMX TaKOX MOXKHA BITHECTH
31M04YMHH Y cepi hiHAHCYBAHHS COMIATBHUX IITLOBUX
mporpam, AOCIIIKeHI B HAYKOBUX TPALIX KpUMIHATIC-
tiB C.II. Tony6satHikoBa, M.K. Kamincekoro, B.I1. Ky-
O0anoBa, O.®. Jly6ina, M.M. Jlucosa, B.B. Jlucenka,
I1.B. [{lumabasa Ta iHIIHX.

3TiIHO 13 CyYacHOI0 FOPUIMYHOI JOKTPHHOIO, CIIe-
iaJIbHI 3HAHHS — II€ 3HAHHS He3arajJbHOBIIOMI, SIKI HE
MalOTh MAaCOBOTO TIONIMPEHHS 1 SKHMH BOJIOJIIE€ OOMExKe-
He Koo (axiBiiB. Y MIMPOKOMY 3MICTi TepMiHa (axi-
BEIlb — 1€ 0c00a, sIKa BOJIOJIE CITEiaIbHUMU 3HAHHSIMH
Ta MOXKe HaOyBaTH PI3HOIO MPOIECYaTbHOTO CTaTyCY,
THAKIIEe KaXy4dH, MOXKe OpaTH y4acTh y KpUMIHAILHOMY
IPOLIEC] 1 SIK CHEIaIicT, i IK eKkcrepT?.

VY KpHMIHAJTICTHYHOMY acIleKTi CIeliajdbHi €KOHO-
MIYHI 3HaHHS € OJIHUM 13 3ac00IB BUSABJICHHS Ta PO3ITi3-
HaBaHHs O3HAK B3a€MOJIII MOJIT 3JI0YMHY 3 CKOHOMIY-

! YeGepsik [1.I1. 3aBraHHs CyIOBHX €KCHEpPTH3 TPU PO3KPHUTTI il poO3-
CIIilyBaHHS 3JI0YHHIB, BUNHEHHX B €KOHOMIUHIH cdepi Yipainu. Hayxo-
Bi 3anucku JIbBiBChbKOTO yHiBepcuteTy Oi3Hecy i npasa. 2013. Bun. 10.
C. 83-88. URL.: http:nbuv.gov.ua/UJRN/Nzlubp 2013 10 22.
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HOIO CHCTEMOIO Ta il OKPEMHUMHM JIAHKAMHU. Y CyYaCHHUX
yMOBaX aJanTaiisi OKPeMHX IIOJOKEeHb KOHKPETHHX
CSKOHOMIYHHX Tally3el 3HaHb, Cepe/l SKUX TakKi: OyXral-
TEpChbKHid 00JTiK, OaHKIBChKA CIIpaBa, PIHAHCH 1 KPCJIUT;
MOJIATKK 1 OMOAATKYBAaHHS TOIIO JIO IMOTPed po3ciimy-
BaHHS 3JI0YMHIB y cdepi (iHAHCYBaHHS COIIAIbHHUX
IIJTBOBUX TPOTPaM, a TAKOXK THTErpallis eKOHOMIYHUX 1
KPUMIHAJIICTUYHUX 3HaHb € 00OB’S3KOBOIO TEpEIyMO-
BOIO MIJIBUIICHHS €(PEKTUBHOCTI TMPOTHIIT €KOHOMIiU-
HUM 3JI0YMHAM y3araji Ta 3JI04uHaM y chepi diHaHCy-
BaHHS COIIAJIbHUX IUIOBUX Tporpam 3o0kpema. [llomo
nporo C.C. YepHSBCHKUI 3ayBaKkye, IO CHEIialibHI
E€KOHOMIYHI 3HaHHS €KCIIePTa, sIKi BAKOPUCTOBYIOTH JIJIS
BUPIIICHHS KJIFOYOBUX IHTaHb y CIOpaBax Mmpo 3JI0YHHU
y cepi OaHKIBCHKOTO KPEIUTYBaHHS, HE MOXYTh OyTH
3BE/ICHI BHHSTKOBO JI0 OyXraJTePChKHX, a BUMArarTh
3aCTOCYBaHHSI MOXKJIMBOCTEH YChOT'O BUY €KOHOMIYHUX
eKCIepTus?.

[Tix wac poscmigyBaHHs 3I0YMHIB y cdepi GiHaHCY-
BaHHS COIIAJILHUX IITHOBUX MPOTpaM CJIi4i, TPOKYpPO-
PH, CYId MOXYTh 3aJIy4aTH SK CIICHIaTICTiB, TaK 1 eKC-
TIEPTIB, JIO TOTO K 1 CHEIaNliCTH, 1 eKCIePTH MOXYTh
Oyt TUMH (DaxiBIsIMH, sKi 00iI3HAaHI B KOHKPETHIH Ta-
Jy31 EKOHOMIYHHX 3HaHb. KpiM TOT0, KpHMiHAJBHE IPO-
1ecyajibHe 3aKOHOJaBCTBO YKpaiHU He 3a00pOHSIE 3a1Ty-
YaTh eKCIiepTa y pasi, SKIIO BiH paHilie OpaB ydacTh y
IIOMY MPOBAJPKEHHI SIK CIIEIIATICT.

BinmMiHHOCTI MiXk CITEIiaicTOM 1 €KCIIEPTOM MOXKHA
PO3MIIAJATH B PI3HUX aCIEKTax UM B PI3HIH IUIOIIMHI BH-
pilllyBaHHUX 3aBIaHb, CEPE] SKUX HEOOX1THO BHJILIHTH
Taxi, sK:

— MeTa 3alydeHHs cremiaiicta abo eKcmepra a0
JOCYIOBOTO PO3CIITyBaHHS YH CYJIOBOTO PO3IIISAY KPH-
MIHaJIBHOTO TIPOBAKCHHS;

— KOJIO 3aBJIaHb, SIKi HUMHU PO3B’S3yIOTHCS;

— ¢opMH yYacTi B KpUMIHAIIEHOMY MPOIIECI;

— METOJIU TOCIIKEHHS, SIKi 3aCTOCOBYIOTD;

— (aKTHYHI TIICTaBH JUIsI IPUHHSATTS PIIICHHS;

— TpoIleCyalbHUI CTaTyC pe3ylbTaTiB poOOTH IHX
00i3HaHUX 0Ci0.

[IpoBeneHHS CynOBO-€KOHOMIYHUX CKCIICPTH3 € OfI-
Hi€I0 3 (OPM BUKOPHCTAHHS CIIEI[IAIbHUX SKOHOMIYHHUX
3HaHb Y KPUMIHAIIBHOMY CYyZOYHHCTBI, 0 € BaYKIIBHM
JUTSL PO3CITITyBaHHS 3JIOYMHIB y cdepi (piHAHCYBaHHS
COLlIAJIFHUX LUTHOBHX TporpaM. lle moB’s3ane 3 THM,
[0 pe3yJbTaTH SKOHOMIYHOTO JTOCII/DKEHHS, SKi Mic-
TSATHCSL Y BUCHOBKY SKCIIEPTa, € OMHHIM i3 JKepell JT0Ka-
31B Y KpUMIHAJIBHOMY TMPOBA/KCHHI, OCKUIbKA MaloTh
00’€KTHBHUU XapakTep 1 BiIOOpaXKarTh KOPEIAIIHHI
3B’SI3KH JIJIsI BCTAHOBJICHHS iCTHHU B KOHKPETHOMY KPH-
MiHaJTBFHOMY IIPOBAPKCHHI Ta BILTHBAIOTH Ha HOTO BUPI-
IICHHS 110 CYTI.

Amnari3 mporecy IOKa3yBaHHS B CYIOYMHCTBI SIK
OKpPEMOTO BHIAJIKY Mi3HAHHS JOBOAWTH, IO PO3B’sSI3aH-
HS MEPEeBaXKHOI OLTBIIOCTI MPOOIEMHHMX CUTYAIlH, SKi

2 Yepnsisebkuii C.C. MeTozika po3citiyBaHHs 3104HHIB y cdepi Gan-
KIBCBKOTO KPEUTYBaHHS : aBTOped. JAHC. ... KaHA. IOPHUA. HAyK : CIICIl.
12.00.09. Kwuis, 2002. 20 c. (C. 15).
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BUHHKAIOTH Y IIPOIECI MPaBOBOTO PETYIIIOBAHHS, Mae
CIIUPATHCh Ha TPYHTOBHI, CydacHi 3HaHHS. 30MpaHHsI
JIOKa30BUX (DaKTIB ITiJ] 4ac CyIOBOTO II3HAHHS 13 3aly-
YCHHSIM CIICliaJIbHUX SKOHOMIYHHMX 3HaHb HaOyBae BCe
OUTBIIOT aBTOPUTETHOCTI Ta HAJIWHOCTI, OCOOJIHMBO B
TOMY Pa3i, KOJIM TaKi 3HaHHS BUKOPHUCTOBYIOThCS Y hop-
Mi ekcrieptusu. Kpim Toro, He0OX1IHO MIIKPECIIUTH, 10
CYIIOBO-CKOHOMIYHA EKCIIepPTH3a, SIK GopMa peamizariil
CHeliabHUX 3HaHb, MAE€ BEJIMKE 3HAYCHHS IS Xapak-
TEPUCTUKN OOCTaBHH, BXKE€ BCTAHOBJICHHX 33 KPHMi-
HaJIbHUM MTPOBAKEHHSIM, BUSBJICHHS HOBHX OOCTaBWH,
a TaKOX JIJISl PO3CJIiTyBaHHS 3JI0YMHIB U TPUHHSTTS 00-
IPYHTOBAHMX PillICHb IIiJT 9ac CYJTOBOTO PO3IIISIY.

Cy/oBi excrepTH3u € cnenudigHiuM 3aco00M BCTa-
HOBJICHHS ICTHHH y KPUMIHAIBbHOMY CYJOYMHCTBI Ta Xa-
PaKTEPHU3YIOTHCS CIEU(ITHIMHI 03HAKAMHE, CEPE IKUX
TaKi:

— BUKOPHCTAHHS CIIEI[ialIbHUX 3HAHb;

— MPOBECHHS TOCIIKEHHS 3 METOIO0 BCTAHOBJIEHHS
00CTaBUH, SIKi MAfOTh 3HAYCHHS JJIsl BUPIICHHS IPOBa-
JOKEHHS;

— mporiecyaibHa (hopMa IpU3HAYEHHS Ta POBEIEH-
HS €KCIICPTH3H;

— ohopMIICHHS Pe3yJIbTATIB Y CHEIiaIbHOMY MPOoIe-
CyaJIbHOMY JIOKYMEHTI;

— 0e3nocepente JOCIiKEHHsS 00’ €KTIB eKCIEPTH3US.

CymoBa ekcriepTh3a 0a3yeTbCsi Ha IPYHTOBHOMY
HayKOBOMY JIOCII/DKEHHI y PIi3HUX cdepax IOICHKOT
JUSUTBHOCTI Ta perliaMeHTOBaHa 3aKOHOAaBYo. [lopsi
13 UM JIOLIJTbHUM y0adaeThcsi HEOOX1MHICTh OKPECIH-
TH KOJIO CYJOBHMX €KCIEPTH3, sIKi MAOTh 3HAYECHHS IS
CYIIOBHMX IMPOBA/DKEHB OO 3JIOUUHIB y cdepi diHaH-
CYBaHHS COIIIAJIbHUX IUIBOBUX Tporpam. IlpoBimHi
HAyKOBIIl 3ayBa)KyIOTh, [0 MPHU3HAYEHHS CYIOBUX CKC-
MEPTU3 € HAWOUIBII MPOIECYAIbHO I[IHHOK (HOpMOIO
BUKOPHCTAHHS CIIEIiaIbHUX 3HAaHb Y KPUMIHAILHOMY
CyIOYMHCTBI*. 3aKOHOAABYO BH3HAYCHO, IO IIiJCTa-
BOIO JIJISI TIPOBEAEHHS C€KCIEPTH3H Y KPHMIHAILHOMY
MPOBAKEHHI BIJIMOBITHO JI0 YHHHOTO 3aKOHOJAaBCTBA
€ MpOoIleCyaIbHUI JOKYMEHT PO MTPU3HAYCHHS CKCIIep-
THU3H, CKJIaICHUH YITOBHOBAKEHOIO Ha T€ 0C00010 (opra-
HOM), CepeJI SIKUX: CITiIuni cymus, cyn abo cymust’. [lpu-
3HAYaAIOYM CYIOBY CKCIIEPTH3Y, YIIOBHOBAKECHHI OpraH
491 0c00a MarOTh BPaXOBYBATH Ti 3aBJIaHHS, SIKi BOHA JTa€
3Mory BHUpIUTH. BignosigHo 1o ct. 244 KIIK, cninunii
CYIUIS 3@ pe3yJIbTaTaMH PO3IVISILy KJIOMOTaHHS Ma€ mpa-
BO CBOEIO YXBAJIOIO JOPYYHUTH IPOBEACHHS €KCIEPTU3U
EKCTIepTHIM YCTaHOBI, EKCIIepTy ab0 eKcrepTaMm, SKIIO
ocoba, 10 3BepHYJIacs 3 KIOMOTAHHSM, JOBEIE, IIO:

% Jlucenko B.B. Kpuminanictuune 3a0e3nedeHHs AisuIbHOCTI 10aTKO-
Boi mimiwii : (Teopis Ta mpakruka) : MmoHorpadis. Kuis : Jloroc, 2004.
324 c. (C. 210).

4 Crenantok P.JI. Kpuminanictnune 3a6e3nedeHHst po3CiiayBaHHs 3710-
YKHIB, BUNHEHUX Y OIOJKETHIN cepi Ykpainu : MoHOTpadis / 3a 3ar. pei.
A.®. Bonobyea. Xapkis : Hika HoBa, 2012. 382 ¢. C. 216.

5 [HCTpYKIList PO HPU3HAYCHHS Ta HPOBEICHHS CYIOBHX EKCIIEPTH3 Ta
HaykoBO-METOMYHNX PEKOMEH/ALiil 3 MUTAHb MiATOTOBKM Ta IpPU3HA-
YeHHs CyIOBHX EKCIIepPTH3 Ta €KCIEepPTHUX AociimkeHsb : Hakxaz Minic-
TepcTBa focThLi Yikpainu Bix 8 xoBTHs 1998 p. Ne 53/5. (31 3minamu Ta
noroBHeHHMHT). OdiniiiHuit BicHUK Ykpainn. 1998. Ne 46.
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JUTSL BUPILICHHS TUTaHb, SKi MAIOTh iICTOTHE 3HAYCHHS
JUTSL KpUMIHATBHOTO MPOBAJKEHHS, HEOOX1THE 3aTyYeH-
Hs1 ekcriepra’. J[o yxBasu Cii190ro Cy/uIi po J0pydeH-
HSI [TPOBEJ/ICHHST CKCIIEPTH3H BKIIIOYAIOTHCS 3alUTaHHs,
MOCTABJICHI Mepel eKCIepToM 0Co000, sika 3BEpHYIIacs
3 BIAMOBIAHUM KJIOIIOTAHHSM.

Sk 1 32 KpUMIHAILHUMHE TTPOBAKEHHSIMH TIPO 3J10-
9uHM Oy/Ib-SKOi KaTeropii, Mmiji 4ac po3ciiyBaHHs 3J10-
9uHIB y cdepi (iHAHCYBaHHS COIIATBHUAX IUILOBUX
porpam MaroTh OyTH TOBEJICHUMHU OOCTaBHHU, SIK1 ITiJI-
JSIFAl0Th J0KAa3yBaHHIO Y KPHUMIHAJIBHOMY MPOBAKEH-
Hi, mo nependadeno ct. 91 KIIK Vkpainu, 30kpema:
TOJIisl KPUMIHAIBHOTO TIPABOTIOPYIIICHHS, BUJ 1 PO3MIp
IIKOJM HUM 3aBIaHOi, 0OCTaBHHH, SIKi BIUTHBAIOTH Ha
CTYMiHb TSDKKOCTI BUYMHEHOTO MPABOIOPYIICHHS, & Ta-
KOK T1 00CTaBMHH, 1110 € MACTABOIO IS 3BUILHEHHS BiJl
KPUMIHAJIBHOI BiNOBiTATBHOCTI. OCOONUBICTIO pO3-
CJIITyBaHHS 3JI0YHMHIB y cdepi (iHAaHCYBaHHS COIliallb-
HHX [IOBUX HPOrPaM € Te, 10 3HAYHA YACTHHA 3 HUX
MOXe OyTH JOCII/DKCHOIO 1 JIOKa3aHOI0 JIUIIE 3 BHKO-
PHCTaHHSM CIeHiAIbHUX 3HAHb.

HayxoBIli-TipaBHUKH TiJ] 9ac PO3pOOJICHHS METOIUK
PO3CIiAyBaHHs 3JIOYUHIB, OB’ SI3aHHUX 13 HEMPaBOMIp-
HUM BHKOPHCTAHHSM KOIITIB, CIIPSIMOBAaHUX Ha (piHaH-
CYBaHHsI Pi3HHUX MPOrpam, OCOOIUBY yBary MpUALTSINA
JIOIJIBHOCTI BUKOPUCTAHHS HU3KH EKCIIEPTH3, CEpes
SIKMX TaKi: CKOHOMIYHi, EKCIIepTH3a MarepialiB, pedo-
BHH 1 BUPOOIB, TEXHIYHA EKCIIEPTH3a JOKYMEHTIB, TO-
YEepKO3HABYA, KOMIT FOTEPHO-TEXHIYHA, TOBapPO3HABYA,
OyiBebHO-TEXHIYHA ekcriepT3n’. Kpim Toro, mporec
po3ciiayBaHHs 3JMOUMHIB y chepi dpiHaHCYBaHHS COIIi-
aJBHUX IIJILOBHX MPOrpaM BUMAarae 3aJlyudeHHS W iH-
LINX BH/IB CYJOBHX EKCIIEPTU3, CEPe/l IKUX HE OCTAHHE
MICIIe MOCIJA0Th CYIOBI €KCIIEPTU3H MaTepialliB, pedyo-
BHH 1 BUPOOIB Ta EKCIIEPTH3H BiJICO- Ta 3BYKO3AITHUCY JIJIS
JIOCITI/DKEHHSI 00’ €KTIB Y TIPOIIeCi BUKPUTTS 3JI0YHHIIIB.

[Topsim 13 1M aHaNi3 HAyKOBUX Mpallb pa3oM i3
CITITYOK0 TPAKTHKOK BKA3yOTh HA HASBHICTh HH3KH
Mpo0JIeM 3araJibHOT0 XapakTepy OO0 MiJATOTOBKH Ta
TIPU3HAYCHHS CKCIIePTU3, SKi MOB’s3aHi 3 HEOJHO3HAY-
HUM PO3YMIHHSM CYTHOCTI Ta HalMCHYBaHHsI BiJIO-
BIJTHUX EKCIIEPTHUX JOCHI/HKCHb, TOMUJIKAMHU TIiJT Yac
(opMyITIOBaHHS THTaHb EKCIEPTY, IMJATOTOBKH Mare-
piayiB JiIs JDOCHTIJDKCHHS, HEIOJIKaMHU OpraHizamii Ta
MPOBEICHHS IMX eKcIepTH3. Mo)kHa TOTOIHWTHUCH 13
JIyMKOFO HAYKOBIIIB, IO IIi TPOOJIEMH € TIPHYHUHAMH CY-
MIEPEYHOCTEH y HOPMATHBHO-TIPABOBIN 0a3i, a TakoX y
CJTITYIH Ta eKCIIePTHIN MPAKTHIIl, HAyKOBO-METOINIHHUX
PEKOMEH/IAIIISIX i3 MUTaHb MPU3HAYCHHS Ta MPOBEICH-
HS €KCIIePTU3 Ta OKPEMUX METOAMKAX PO3CIiTyBaHHS

¢ KpuMmiHanpHUH mpolecyanbHuil Koieke YKkpainu (31 3MiHamu Ta
JonoBHeHHAMH) Bix 13 kBiTHA 2012 p. Ne 4651-VI. Binomocti BepxoBHoi
Pamu Ykpainu (BBP). 2013. Ne 9-10, Ne 11-12, Ne 13. Cr. 88.

7 Mynpenpka ['.B., MeTonka po3ciiayBaHHs. BHKPaIaHb OIOKETHUX
KOIITIB : aBTOped. JHC. ... KaH1. topu. Hayk : 12.00.09; Hau. yH-T nozark.
ciyx6u Vipainu. Ipmins, 2011. C. 14; Jo6am P.C. Metonuka po3cii-
JIyBaHHS 3JI0YMHIB, OB S3aHUX 3 HE3aKOHHMM BiaukoayBaHHsIM [1/1B :
aBroped. auc. ... KaHx.. Iopun. Hayk : 12.00.09; HABC. Kuis, 2011. C. 12.
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3nmounHiB®. 30KkpeMa, HayKOBII BBaKAIOTh AUCKYCIHHUM
MMUTAHHS CITIBBIIHOIICHHS CKCIIEPTH3, SKi BIJHOCATH
IO BHIY CKOHOMIYHHX, KOJIH B HAYKOBUX JOCIHIiIKCH-
HSX PO3IVISIIAIOTHCS K OKPEMi CYI0BO-CKOHOMIYHA Ta
cymoBo-Oyxranrepebka ekcreprusu’. OHaK HOpMATHB-
HUMU JJOKYMEHTaMH MepenoadeHa MOKIUBICTh TTPU3HA-
YCHHS Y MEXaxX eKOHOMIUHOi €KCTIEPTH3H JIUIIC TaKUX
EKCIepTH3: OyXTalTepChKOrO Ta IMOJATKOBOIO OOJIKY;
(hiHAHCOBO-TOCIOAAPCHKOT AiSUTLHOCTI; (hiHAHCOBO-Kpe-
IMTHHX omepariii’.

Po3missHeMO OCHOBHI 3aBHaHHS, SIKI BHPIIIYIOTHCS
CYIOBUMH CKOHOMIYHHUMH EKCIIEPTH3aMH ITiJ[ 4ac po3-
CJIITyBaHHS 3JI0YMHIB y cdepi (iHAaHCYBaHHS COIlialib-
HUX €KOHOMIYHHX MPOTPaM.

OCHOBHUMH 3aBIaHHSIMH EKCIIEPTH3H ITOKYMEHTIB
OyXTalITepChKOTO, IMOJATKOBOTO OOJIKY 1 3BITHOCTI €
BHU3HAYCHHS JIOKYMEHTAJIbHOT OOIPYHTOBAHOCTI:

— po3Mipy HecTadi abo HaJJIUIIKIB TOBAPHO-MaTepi-
AIBHUX IIHHOCTEH 1 TPOIIOBUX KONITIB, IIEPIOAY 1 MiCIIst
1X YTBOPEHHS;

— opopMIICHHS OTIepalliil 3 oiep:KaHHsl, 30epiraHHs,
BHUTOTOBJICHHSI, peaji3allii ToBapHO-MaTepialbHUX IIiH-
HOCTEH, 30KpeMa rpoIIoBUX, OCHOBHHX 3aC001B, HaJaH-
HSI TIOCITYT;

— BiIOOpaKeHHs B OONIKY T'pOIIOBUX KOINTIB, IiH-
HUX Tafepis;

— BiToOpaskeHHsI B OOJIKY OIeparliid 3 HapaxyBaHHS
Ta BUIUIATH 3apOOITHOT TUIATH, 1HIIUX BUILIAT;

KpiMm Toro, 3aBmaHHs I1i€l eKCIIEPTH3HM CIPSIMOBaHI
Ha BCTAHOBJICHHS BiAIOBIIHOCTI HOPMAaTHBHO-IIPABO-
BHM aKTaM BiIOOpaKeHHsI B ITOJJATKOBOMY OOJTIKY:

— JIOXOJIIB 1 BUTPAT 3a (hiHAHCOBO-TOCTIONAPCHKIMH
OIepaIlisiMA, IO MiIISTAIOTh OINOJATKyBaHHIO ITOJAT-
KOM Ha IPHOYTOK;

— MMOJJATKOBHX 3000B’13aHb 1 IOIATKOBOTO KPEAUTY 3
MOAATKY Ha JOaHy BapTiCTh.

Cri 3ayBaKWTH, IO MPOBEJACHHS PEBI3IMHUX il
(BM3HAUCHHSI EKCIEPTaMHU-CKOHOMICTaMH  OyIb-SIKHX
SKOHOMIYHHX TIOKa3HHKIB 03 MOIepeHOr0 IPOBEICH-
HSl TOKYMEHTAJIBHHUX TMEPEeBIpOK (DiHAHCOBO-rOCHOAAp-
CHKOI JISTIBHOCTI Cy0’€KTOM KOHTPOJIIO) HE HAJICKHUTh
JI0 3aBJIaHb CKOHOMIYHOI eKCIepTHU3U. BiaMiHHICTH
CYIOBO-OyXTanTepChKoi eKCIIEPTU3H BiJl peBi3ii moJsirae
B TOMY, III0 EKCTIEPTHU3a Ja€ 3MOT'Y IEPEBIPUTH ITPABUIIb-
HICTh 1 OOIPYHTOBAHICTh JOKYMEHTAIBLHOTO O(OpPM-
JICHHS Ta BiJIOOpa)KCHHS B OOJiKax omeparii, ski Bxe
BIJIOMI CITIZTYOMY, Ta MaTepiajiB, Ki CIIITUAN HAJa€e eKC-
MePTy Ha JOCITIDKEHHS. Y CBOIO YEpry, 3a IOIOMOTOI0

8 Crenantok P.JI. KpuminanictiudHe 3a0e3mnedeH s po3CiliyBaHHs 3710~
YHHIB, BUNHEHUX Y OFOJKETHIN cepi Ykpainu : MoHOTpadis / 3a 3ar. pei.
A.®. Bonobyea. Xapkis : Hika HoBa, 2012. 382 ¢. C. 217.

® Kopx B.II. Teopernueckue OCHOBBI METOIMKH PACCIIENOBAHMUS TIpe-
CTYIUICHHUH, COBEpIIAEMbIX OPraHU30BaHHBIMU IPECTYIHBIMH 00pa3oBa-
HUSMH B cpepe IKOHOMHIECKON NEATEILHOCTH : MOHOTpadusi. XapbKoB :
W3n-Bo Ham. yn-ta BHyTp. Aen, 2002. 412 c.

0 THeTpyKIis PO NPU3HAYEHHS Ta TIPOBEJIEHHS CYJIOBUX EKCIIEPTH3 Ta
HaykoBo-MeToIMUHMX peKOMeHJaliil 3 MUTaHb MiArOTOBKH Ta IpU3HA-
YEHHS CyIOBHX EKCIepPTH3 Ta eKCIEepPTHUX AociimkeHsb : Hakxaz Minic-
TepcTBa focThLii Yipainu Bix 8 xoBTHs 1998 p. Ne 53/5. (31 3minamu Ta
noroBHeHHMHT). OdiniiiHuit BicHUK Ykpainn. 1998. Ne 46.
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PpeBi3ii MOKHA BUSIBUTH HOBI MaTepiaiiu, siKi 1e He 0y
HaJIaHI Ha PO3TIIS CITITIOMY.

SIKmo excmepTr3a MPU3HAYAEThCS 3 METOIO TIepe-
BIpKH BUCHOBKIB JIOKYyMEHTAJIBHOT pEBi3ii, y JOKyMEHTI
PO TPHU3HAYCHHS EKCHEePTH3U (3aIyUeHHS EKCIepTa)
3a3HAYAETHCS, SKI CaMe BHCHOBKH 1 3 SKHX NPHIHH
BUKITUKAIOTh CYMHIB (Cynepeuarh IHIIUM Marepiajiam
CIIPaBH, HEMEPEKOHJIMBO OOIPYHTOBaHI (hiHAHCOBUMHU
IHCTICKTOPaMH TOIIIO).

OCHOBHHMH 3aBIaHHSIMH EKCIIEPTH3U TOKyMEHTIB
PO €KOHOMIYHY JISUTBHICTh MIIMPUEMCTB M OpraHiza-
il € Taki:

— TIPOBEJICHHsI aHATi3y: MMOKa3HUKIB (hiHAHCOBO-e-
KOHOMIYHOTO CTaHy (ILIaTOCIPOMOKHOCTI, (PiHAHCOBOT
CTIHKOCTI, TIPUOYTKOBOCTI TOIIO) MiANPHEMCTBA/OpTa-
Hi3aIli{; CTPYKTYpH MaifHa Ta JpKepes Horo MpuI0aHHs;

— BU3HAYEHHS JOKyMEHTAJIHHOI OOTPYHTOBAaHOCTI:
pO3paxyHKIB 13 je0iTopamMu 1 KpEIUTOpPaMHM; aHai-
3y CKJIQAy BHUTPAT; PO3paxyHKIB y pa3i IpHBaTH3AIil
H opeHan MailfHa, IO TPHUBATU3YETHCS; PO3PaXyH-
KiB YaCTKHA MaiHa y pa3i BUXOJAY ydYacCHHKa 31 CKIaay
3aCHOBHHKIB; PO3paxyHKIB BTPaueHOr0 3apoOiTKy (BiX
HECBOEYACHOI BHIUTATH KOMIICHCAIIIT 3O isTHOT KON
y pasi BTpaTH Mpale3naTHOCTI Ta B IHIINX BHIIAJKAX);
[TFOBOTO BUTPaYaHHs OIOIKETHUX KOIITIB; PO3PaxyH-
KiB BTpa4eHOI BUTOIH.

[Topsia 13 UM HEOOX1THO BpaxOBYBaTH, IO HE Ha-
JSKUTH J0 3aBIaHb KCIIEPTH3H (piHAHCOBO-TOCIOAAp-
CHKOI JISUTHOCTI BUPILICHHSI TUTaHb MIOJ0:

— IOTPUMAaHHS KOMITETaMH 3 KOHKYpPCHHX TOPTIB
BUMOT' 3aKOHOJABCTBA, IO PETNIAMEHTYE MPOBEICHHS
3aKyIiBJIi TOBapiB (poOiIT, MOCIYT) 3a IepyKaBHI KOIITH;

— IOKYMEHTaIIbHOI 00T pyHTOBAHOCTI 30MTKIB IOKa3-
HUKaMH (pIHAHCOBOI 3BITHOCTI MiANPHEMCTBA/OpraHiza-
1T 32 IEBHUI TIep10/] (BU3HAHHS TTOTOYHOT e0ITOPCHKOT
3a00pProBaHOCTI OE3HATIHHOKO).

OCHOBHHMH 3aBJAHHSIMH EKCIIEPTU3U JTOKYMCHTIB
(i1HAHCOBO-KPEIUTHUX OMEpalliil mij 9ac po3ciii yBaH-
HS1 3JI0YHHIB y cdepi (hiHAHCYBaHHS COI[IAIbHUX IiTbO-
BUX IIPOTPaM € BU3HAYCHHS TOKYMEHTAIIBHOI 00T PyHTO-
BaHOCTI:

— oopmiteHHs OAaHKIBCHKHX OTEpAIlii 13 BIAKPUTTS
PaxyHKIB, pyXy IPOIIOBHX KOIITIB HAa PaXyHKaX;

— o opMIICHHS Ta BiIOOpaKEeHHS B OONIKY omepariit
13 BUJa4i, BUKOPUCTAHHS Ta MOTALIEHHS KPEIUTIB;

— oopMIICHHS Ta BinoOpakeHHs B 00Ky OaHKIB 1X
(hiHaHCOBO-TOCIIONAPCHKOT TiSITLHOCTI;

— BIJMOBITHOCTI BiIOOpaskeHHs (piHAHCOBO-TOCTIO-
JIApChKUX Ollepaliil 0aHKiB BUMOTraM HOPMAaTHBHUX aK-
TiB 13 BeICHHS OOJIIKY 1 O/IaHHS 3BITHOCTI;

— BinoOpaskeHHsI (P iHAHCOBO-TOCIIOAAPCHKUX Omepa-
Ii#1 110710 HapaXyBaHHs Ta CIUTATH OaHKAMU MTOJATKIB Ta
iX BIAMIOBITHOCTI JJAHUM OOJIIKY Ta 3BITHOCTI, YAHHOMY
3aKOHO/IaBCTBY;

— IPOBEJICHHS OIEpAaIliil 32 ACMO3UTHIMH BKJIATaMU
y OaHKIBCHKHX Ta 1HIIKUX (DIHAHCOBHUX YCTaHOBaX.

OO0csr HaJjaHUX eKCIepTy MaTepialiB 3aJeKUTh BiJ
KO)KHOTO KOHKPETHOTO BHWIIQJKY PO3CIiTyBaHOI MOMIIl
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Ta MMHATaHb, IOCTABJICHUX Tiepes] ekcrepToM. HeoOxin-
HO 3ayBa)XWTH, IO Yepe3 Te, MO OCTaHHIM dacoM ¢i-
HAHCOBI oIeparlii 4acTo 31HCHIOITHCS 3a JTIOTIOMOTOI0
KOMIT FOTEPHOI TEXHIKHA Ta EJIEKTPOMEPEkK, 00’ €KTaMu
TAKUX EKCIIEPTU3 MOXKYTh OyTH JOKYMEHTH HE JIHIIE
Ha MManepoBUX, a i Ha eJIEKTPOHHUX HOCIsIX. SIKIIo Be-
JICHHSI OyXTalITepChKOTO Ta IMMOJATKOBOTO OOMIKY 3JIiM-
CHIOBAJIOCh B EJICKTPOHHO-OOYHCITIOBAILHOMY BHIJIS-
I, EKCIepPTy HAJAarThCA PETICTPU OyXTralTepChKOrO
Ta TOJATKOBOTO OOJIKY Y PO3JAPYKOBAHOMY BHIJISII,
000B’SI3KOBO 3aBipeHi B yCTaHOBICHOMY MOPsAKy. Jlo-
JATKOBO BOHHM MOXKYTbh OyTH Ha/iaHi Ha BUMOT'Y EKCIIepTa
Ha CIIEKTPOHHMX HOociAx iH(opMmarii. OpuUriHaibHICTh
TAKOT0 JIOKYMEHTa CIIOYaTKy BCTAHOBJIIOETHCS IPOBE-
JCHHSIM KOMIIT FOTEPHO-TEXHIYHOI EKCIIEPTH3H.

Ha MOMeHT mpu3HaYeHHs CyI0BO-€KOHOMIYHOI eKC-
MEPTH3M B MarepiaiaX KPUMIHAILHOTO POBAKCHHS
MMOBHUHHA MICTUTHCS TIOBHA 1H(OpMAIIis OO0 O/, SKY
Ma€ JIOCTIIUTH ekcriept. [lo MaTepiaiiB, sKi HaJcHiIa-
FOTh EKCHEPTY, TOJAITh BC1 MIHCHI Ta (PIKTUBHI JTOKY-
MEHTH; HEO(II¥HI 3aITMCKN MaTepiajibHO BiIOBIIAIb-
HUX 0Ci0; MPOTOKOJH JIOMHTY BCIiX 0Ci0, SIKI MOXYTh
HaJaTH CBiIYEHHS [IOI0 MOl 37I0YMHY; BUCHOBKH CKC-
MepTH3, Ki MPOBECHI Mepe/l MPU3HAYCHHAM CYI0BO-€-

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/19
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KOHOMIYHOI EKCIIEPTH3HM Ta MOXYTh OyTH BHKOPHCTaHI
EKCIIEPTOM-EKOHOMICTOM TOIIIO.

V pasi motpeOu sl BUSHAUCHHS, SIKi caMe JIOKYMEH-
TH CJIIJl HAJaTH €KCIIEPTY Ha IOCIiKEHHS B KOKHOMY
KOHKPETHOMY BHITQJIKy, JOLIIBHO OTPHMATH KOHCYJIb-
TaIlilo eKcrepTa-ekoHoMicTa. [y mpoBeieHHsT JTOCTi-
JOKCHHST HeOoOX1/JHO HAJaTH OPUTIHAIM JJOKYMEHTIB 200
HAJIC)KHUM YHHOM 3aBipeHi 1X SKiCHI KOrii.

BucnoBkn

OT1xe, 30MpaHHs 1 OIIHKA JIOKa3iB 32 KPUMIiHAJIbHH-
MH [IPOBAPKEHHSIMH TIPO 3JI0YMHHU Y cdepi PpiHaHCYBaH-
HS COLIaJbHUX ITFOBUX MPOTPaM 3yMOBIIOE MOTPeOy
MIXPOKOTO BHKOPHCTAHHS CHEHiATbHUX EKOHOMIUHHIX
3HaHb, a KOHKPETHHH CIIOCIO 3acTOCYBaHHS TaKHX
3HaHb 1 BUOIp MEBHOTO MiBUAY CYIOBOI CKOHOMIYHOT
SKCIIepTU3U 0a3yIOThCs Ha THX OCHOBHHX 3aBIAaHHSIX,
SIKi BOHA J]a€ 3MOTY BUPIIIUTH. BHOKpeMIIeHO OCHOBHI
3aBIaHHsI, SIKi BUPIIIYIOTHCS CYJOBUMH €KOHOMIYHHMHU
SKCIIepTU3aMH IIiJT 9ac PO3CIIiAyBaHHS 3JI0YMHIB y che-
pi (diHaHCYBaHHS COI[ATBFHUX EKOHOMIUHHX IPOTpaM
1 BUOKpPEMJICHO 3aBJaHHs, sKi HE Hajexarb 10 cepu
CYIOBO-CKOHOMIYHOT €KCIICPTH3H.
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The article is devoted to the problems of content analysis, the place and role of distance employment in the
employment system of Ukraine. We have pointed out that jobs are undergoing certain transformations, depending
on the introduction into the production process of digital technologies, and therefore immediately entail a change
in the forms of employment and the use of workers’ labor. On the one hand, the introduction into the workplace
of technological innovations in the workplace is aimed at the direct improvement of working conditions and, as a
consequence, an increase in the motivation of workers to qualitatively fulfill their labor functions. On the other hand,
it becomes a certain threat to the employee, since part of his work functions (or even all) can be performed by an
automated system or artificial intelligence.

The author pointed out that distance employment appeared in the process of transition to the information society,
the development of communication technologies and innovations, which predetermined the possibility of "remote
labor relations" between the employer and his employees. Despite the fact that distance employment has appeared
relatively recently, its rapid development significantly affects the internal and external (international) labor market.

In addition, it is fairly noted that labor relations for distance employment are not regulated by labor legislation, there
is an intensification of the role of individual labor contracts, which must take into account the features of this form of
employment, while not depriving the employee of his social and labor guarantees, defined by labor legislation.

As a result, we have indicated that the introduction of a remote form of employment and its legalization should
occur at several levels. The state’s innovative labor policy should include discussion and legislative consolidation
of flexible forms of employment, in particular, distance employment. The first level is the national (state), which
is conditioned by the necessity of creating a single legal and regulatory framework that regulates the issue of the
emergence, change and termination of employment relationships under the conditions of distance employment. The
second level is sectoral, since, as already mentioned, the distance form of employment is characteristic only of certain
types of professions and therefore should be included in the policy of branch development. The latter level is local,
since the policy of organizational restructuring in the immediate workplace is a key element and is intended to ensure
the actual realization of the right to work under the conditions of distance employment.

Jucranniiina 3aliHATiCTH B YKpaiHi: TeopeTHKO-NIPaBOBHIi acneKT

T'nioenxo Bikmopia I2opiena

acucmenm Kagheopu npago3Hascmed

OPUOUUHO20 (haKyibmenty

CXiOHOYKPAIHCHKO20 HAYIOHATbHO2O YHisepcumemy imeHi Bonooumupa /lans, Yrpaina

Beryn

He moxHa 3anepeuyBaty TOH (hakT, 10 HAIlla KpaiHa
CTOITh Ha NUISIXy iHHOBALIHHOTO PO3BUTKY, BIOCKOHA-
JeHHs Ta TpaHcdopmarii TpyZOBHX INPAaBOBIAHOCHH.
Crmparounck Ha 3100yTKH CBITOBOi PUHKOBOI €KOHOMi-
KH, TEXHOJIOT1H 1 BJJOCKOHAJICHHSI HOPMATUBHO-TIPABOBO-
TO PETryJIIOBaHHA 3aifHATOCTI, 3a3HAYMMO, IO 3apa3 00-
paHO 1HHOBAIIIHHUN BEKTOP PO3BHUTKY TPYIOBOIO MpaBa
3arajioM i y BUpIllIEHHI MUTaHb [00 BIPOBAKEHHS Ta
BUKOPHCTAHHS THYUYKHX (DOPM 3aHHITOCTI 30KpeMa.

3a3HaynMo, 10 poboui Miclisd 3a3HAIOTh IEBHUX
TpaHc(hopMaIliil 3a1eXHO BiJ BIPOBAHKCHHSI Y BHPOO-
HUYHUH Tporec uQpOoBUX TEXHOJOTIH, a BiATaK HEBiJ-
KJIaJHO TSATHYTh 3a CO00I0 3MiHYy (hopM 3aiHATOCTI
Ta BUKOPHUCTAHHS Ipalli MpaIiBHUKIB. 3 OZHOTO OOKY,
BIPOBADKCHHS Y TPYHAOBY c(epy TEXHOJOTIUHHX iH-
HOBaIii Ha pobouoMy MicHi crpsiMoBaHe Ha Oe3moce-
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PE/HE TIOKpAIIEHHST YMOB Tpalli i, SIK HACIJIOK, ITi/IBH-
LICHHS MOTHUBAIIi]l NPAI[iBHUKIB J0 SKICHOTO BUKOHAHHS
CBOIX TpynoBHUX (PyHKIiH. 3 1HIIOrO — 1€ CTa€e MEBHOIO
3arpo3010 AJIs MpaliBHHUKA, OCKIJIbKM YacTUHY HOro
TpynoBux (pyHkIii (a00 HaBiTH yci) MOXKE BUKOHYBAaTH
aBTOMATU30BaHa cUCTeMa a0o ITy4YHUH iHTenekT. Lle,
Yy CBOIO Hepry, 3MyIIye MpaliBHUKA afanTyBaTHCA 10
HOBHX «BUKITUKIB CHOTOICHHS» 1 MO-1HAKIIOMY BHKO-
HYBaTH CBOIO POOOTY, 30KpeMa BHKOPUCTOBYBAaTH TaKy
(hopMmy 3alHATOCTI, SIK AUCTAHIIIHHA.

Ta Bce & 3ayBa)Mo, 110 BIIPOBAHKEHHS TEXHOJIOT14-
HUX 1HHOBAIi# y TpynoBy cdepy OiIbIIOI MIpOI0 Mae
MO3UTUBHUHN BIUIMB Ha LUIHHA psia PakTopiB, TaKUX SK
MPOAYKTHBHICTh Ta AKICTh Mpalli, e(eKTUBHICTb Opra-
Hizallii TPyIOBOi AIAIBHOCTI Ta KOHKYPEHTOCIPOMOXK-
HICTh NpaliBHUKIB HAa PUHKY mpari. Ta, He3Bakaouu
Ha TAaKW{ MOMITHUI NO3UTHUBHUI BIUIMB BUKOPUCTAHHS
JUCTaHLIAHOI 3alfHATOCTI, 3aKOHOJABEIb JOTEeNep He
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BHIC BIJNOBIAHMUX 3MIH O YMHHOT'O 3aKOHOJABCTBA Ta
OCTAaTOYHO HE BH3HAB 1 HE JIETalli3yBaB JUCTAHIHHY
(hopMy 3alfHATOCTI, IO € TIEBHOI MPOraJIMHOK. Bce
BHIIC3a3HAUCHE 1010 BIIPOBAKEHHsI IHHOBAIlIH y ce-
Py TPYAOBUX MPABOBITHOCHH 1 HEOOXITHOCTI BIIOCKOHA-
JICHHS HOPMaTHBHO-TIPAaBOBOTO PETYIIOBAHHS CBITYUTH
PO aKTYaIbHICTh IIbOTO TUTAHHS.

[IpobnemMu TEOPETUUHOTO MIAIPYHTS Ta HOPMATHB-
HO-TIPaBOBOTO PETYIFOBAHHS JMCTAHIIIHOT 3alHATOCTI
TOPKHYBCSI y CBOIX JOCIHIKCHHSIX S YUCHUX, 30Kpe-
Ma Taki: O.C. ApcentheBa, [.O. bapabamr, H.b. bomori-
na, B.C. Benenixros, C.B. Beneznikros, O.M Binnuk,
B.B. Xepnakos, M.1. Inmmn, [ A. Kamnina, 1.5. Kuce-
0B, B.JI. Koctiok, JI.B. Korosa, B.I1. Koxan, I.B. Jla-
ryrina, A.M. JlymuikoB, B.M. Jlymmnikosa, P.3. JliB-
muie, C.C. Jlykam, K.JO. Mensauk, M.M. Momap,
B.O. Hocenko, O.M. Oo6ymenko, I1.JI. [Tumunenko,
O.C. Toropenosa, C.M. IIpununko, B.1. IIpoxonenxo,
O.I. Ilponescbkwii, b.I. PozoBchkuii, S1.B. CBiukapbo-
Ba, H.M. XyrtopsH, M.A. [llabanoa, B.I. IllepOuHa,
O.M. Spomenko Ta iHiIi. [TpoTe, He3BaXkaroun Ha TAaKUi
3HAYHUH HAYKOBHI JOPOOOK, TIpoOIeMaTnKa paBoOBOTO
peTyIrOBaHHS AUCTAHIIIHOT 3aHATOCTI JOCTIIKCHA HEe
MTOBHOIO MIPOIO Ta MOTPedye TIMOOKOTO JIOCITIIKSHHS.

Merta cTarTi mosusrae B ToMy, mob 3 ypaxyBaHHIM
JOKTPUHAIILHOTO JIOPOOKY BITYM3HSHHUX 1 3aKOPJOH-
HUX YYCHHUX, OINpPALIOBAaHHS MIKHAPOJHUX CTaHAAp-
TIB 1 HAIlIOHAJLHOTO Ta 3apyODKHOIO 3aKOHOIABCTBA
3IIACHUTH 3MICTOBHY XapaKTEPUCTHUKY IMCTaHIIHHOT
(hopMH 3alHATOCTI, 3’ICyBaTH MICIle Ta 3HAYCHHS JIUC-
TaHIIIHOT 3aHHATOCTI Y CUCTEMI THYYKHX (POPM 3aiiHs-
TOCTI Ta CPOPMYJIFOBATH PEKOMEHIAIII1, CIIPSMOBaHI Ha
BJIOCKOHAJICHHSI 3aKOHOJ/IaBCTBA B 1il Cepi.

Buxnan ocHOBHOTO MaTepiay

[IpoTsiroM ocTaHHIX JAEKLTBKOX POKIB 30UIBIITYETHCS
YacTKa IMPaIliBHUKIB, SKI MOXYTh MPAIOBATH Yy Bijia-
JeHoOMY (opmarti (TOOTO 32 MeKaMH POOOYOTo MicIs Yy
CTaHIAPTHOMY HOTO PO3YyMiHHI) 32 TOIOMOTOIO BHKO-
puctaHas IH(POBUX TeXHOJNOTiH. YacTo Takmx mpa-
[IBHUKIB HA3UBAIOTh «BIPTYyaJIbHUH, JUCTAHIIHHIN a00
HEBUIAMMMI HpALiBHUK»Y, TAKUH THIT 3aiHATOCTI Ipa-
[IBHUKIB CTaB OUTBIN TONIMPESHUM BHACIIJIOK IPOTPECY
B Tany3i MUPPOBUX TEXHOJIOTIH 1 MOSBH HOBHX (HOpM
opraHizaiii mpari Ta 3aiHATOCTI.

Tox MOBHICTIO 3pO3YMUINM € Te, IO 3POCTAaHHS PiB-
Hsl BUKOPWCTAHHS BCIX BHJIB IU(DPOBHUX TEXHOJOTIH 1
3ac00iB MacoBoi iH(opMallii, TOJIOBHUM YHHOM CMapT-
(hOHIB 1 TUIAHIIETIB, & TAKOXK 3pOCTar0Ya JOCTYITHICTh
TaKHX MMPUCTPOIB 1 MPOCTOTA IMiKIFOUCHHS J10 [HTepHe-
Ty? € KIIOYOBUMH (haKTOPaMH 3pOCTAaHHSA MOOLILHOCTI
MpaIliBHUKIB.

! Popma J. The Janus face of the ‘New Ways of Work’. Rise, risks and
regulation of nomadic work, ETUI, Working Paper 2013.07, Brussels.

2 Holtgrewe U. New new technologies: The future and the present of
work information and communication technology. New Technology,
Work and Employment. 2014. Vol. 29. No. 1. P. 9-24.
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Ille no momwmpeHHs iHGOPMAIIMHAX TEXHOJIOTIN
Oyna HHU3Ka pPOOIT, sAKI HEe MOTPeOyHTh 0Ee3yMOBHOT
TIPHUB’S3KH JI0 KOHKpETHOro pobodoro Micid. Huni ix
YUCIIO MHOXKHUTBCS. Y Teopii TPyJA0BOTO MpaBa 3’ sBUBCS
TEPMiH «BiamaneHa podora». Crovyarky 1e Oymu ¢pu-
JAHCEepU — JIFOJM, 10 BUKOHYIOTH Pa3oBi poOOTH Ha
3aMOBJICHHSI, HANPHUKIIA]], CAaHTEXHIKH. Brepime mosio-
Hi (opMu opraHizamii npaimi HaOyJd MacoBOTO IOIIH-
peHHs 1 HaykoBoro oOrpyHTyBaHHs B CIIIA, ne Bxe B
1970-11 poku moYaBcsl MPOIEC SKICHUX 3MIH Y CHCTEMI
opraHizaii mpaii i TPyIOBHX BIJIHOCHH. 3aKOpPJIOHOM
CHOTOJIHI OCHOBHY HIIly JIUCTAHIIIIHOT poOOTH 3aitHsia
iHTeNneKTyanbHa mpars’.

Od4eBHIHO, IO MJBUIICHHS pPIiBHS BHKOPHUCTAH-
HS IMU(PPOBUX TEXHOJOTIH 1 TpaHchopmallis podoInx
MICI[b € KaTeropisiMd B3a€EMOIIOB’I3aHUMH, OCKIiJIb-
KM BIOCKOHAJICHHS MPOIIECY BHUKOPHCTAHHS Ipalli BCE
YacTillie BUMAra€ BIPOBAHKCHHS IU(PPOBUX 1 TEXHO-
JIOTIYHUX 1HHOBAIM y cdepi YHpaBIiHHS TPYAOBOIO
JUSUTBHICTIO TIPAIlIBHUKIB, TaK 3BaHOI «OpraHi3aIiiHoi
IHHOBaIli». 3a3HAYMMO, IO OpraHi3alliiHI 1HHOBAIT
MICTSITh TaKi KaTeropii:

JIoBa TpakTHKa (OOMIH 3HAHHSIMH Ta PO3BUTOK
TIepCcoHaIy);

oprasizaiiis podo4oro micus (mepenada MPUHHITTS
pilIeHb TMpaIiBHUKAM II0I0 HOTO BUKOPHCTAHHS);

30BHIIIHI BITHOCHHU (MK TMpaI[iBHUKAMH B OJHIH
YaCTHHI OpraHi3arlii Ta 3 IHIIMMH B1IIaMHU 200 30BHI);

IHII 1HHOBAIT (HAPUKIIAJl BUKOPUCTAHHS 3MIHHOI
CHCTEMH OIUIaTH a00 HETHITOBHX (THYYKHX) TPYIOBHX
noroBopis)*. OTke, IIJIKOM 3aKOHOMIPHHM € Te, IO PO-
Ooue Miclie 3a3Hae psiji TpaHCPOPMAIIHHUX BILIHBIB,
3BaKAIOYM HA PIBEHb PO3BUTKY TEXHOJIOTIUHUX IHHOBA-
uii. Ile, y cBoro uepry, 3a0Xouye y MnpaiiBHUKIB pO3BH-
BaTH y 001 TaKi HABUYKH, SIK THYYKiCTh, aTalITHBHICTH 1
OaskaHHS 3MIHIOBATUCS B IPOQECIiHOMY TUTaH1 IUTSIXOM
e(PEKTHBHOTO BUKOPUCTAHHS JOCTYIIHUX LH(PPOBUX
TEXHOJIOT1H, TOOTO MEePEXOIUTH BiJl CTAHAAPTHOT 3aiHS-
TOCTI 1O AUCTAHLIWHOI.

JlucraHniiiHa 3alHATICTH 3’sIBUJIACS B MpoIleci Iie-
pexomy 10 iH(OPMAIIHHOTO CYCHUIBCTBA, PO3BUTKY
KOMYHIKAIlIHHUX TEXHOJOTH Ta 1HHOBAIliH, SKi 3yMO-
BIJIN MOXKJIMBICTh TIOSIBH («JIUCTAHIIIHHUX TPYTOBHX
BITHOCHH» MiXX POOOTO/IaBIEM 1 HOTrO NpariBHUKAMHU.
HesBakaroun Ha Te, 1110 JUCTaHITHA 3aHHATICTE 3’ SIBH-
Jacsi TOPIBHSHO HEJABHO, i1 CTPIMKHUNA PO3BUTOK 3HAYHO
BIUIMBA€ Ha BHYTPINIHIA 1 30BHINIHIN (MiXXHAPOIHUK)
PHHOK TIpalli, OCKIJIbKH caMe 3aBIsSKH JUCTAHIIHHIN 3a-
HHATOCTI 0COOM MOXKYTh OyTH TIpalliBHUKAMHU KOMITaH1i
IHO3EMHHX JIepyKaB HE BUXOMISIH 3 JIOMY.

3BEepHEMO yBary, O B JCSIKUX CHTYAIlisIX BHHUKAE
TIeBHA TUTyTAHWHA Yy BUKOPUCTAHHI MOHSATTS, sKe O Bi-
Jo0paXkaso CyTh 1 3MICT Ii€i THYYKOl (opMH 3aifHs-

3 Pososcbkuii B.I, ApcentbeBa O.C. Ilpaust cTBOpUiIa JIFOAKMHY...I HA
THUCSUOJNITTS 3yIHHIIA 11 PO3BUTOK. AKTyalIbHI IPOOIEMH IpaBa: Teopis
i mpakrtuka : 30. Hayk. np. 2018. Ne 2 (36). C. 16-42.

4 Gareis K., Lilischkis S. and Mentrup A. Mapping the mobile
eworkforce in Europe, in Andriessen J.H. and Vartiainen M. (eds.),
Mobile virtual work: A new paradigm?, Springer, Berlin, 2006.
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tocti. Sk 3a3Havae S.B. CpiukaphoBa, Hi cydacHe
3aKOHO/IABCTBO YKpaiHH, Hi MPaKTHKa HE MICTATh PO3-
MEXKYBaHHS TIOHSTh «TEIICMPAIliBHUKY», «HAJTOMHHUK» 1
«ppunancep»’. Y MOKTPHHAIBHOMY IOPOOKY BUCHHX
MOYKHA HATpAIMUTH Ha TaKl MOHATTS: JUCTAHIIHHA 3a-
WHATICTB, BiJiIalieHa 3aiHSTICTh, TENEpoOOTa, TeyIe3ai-
HATICTH TOIIO. lle Hacammepes TOB’s3aHe 3 0COONH-
BOCTSIMH TIEPEKIIAy aHINIOMOBHHMX TEPMIHIB, OCKIJIbKH
B aHIJIIOMOBHIN JIiTEpaTypi BHKOPUCTOBYETHCS Oe3iiy
CHHOHIMIB JUIsl TTO3HAYEHHS JUCTAHIIHHOI 3aiiHATOCTI,
30kpema: telework, telecommuting, telejob, flexplace,
work-athome, home-based work, eWork Ta inmi®.

Ha mamy mymKy, ciiji BUKOPHCTOBYBAaTH TOHSTTS
JICTaHIlIHA a00 BiJyIajicHa 3alHATICTh, OCKIIBKH PO-
00Ta, sSiKa BUKOHYETBCS 33 TAKMX YMOB € (Di3HYHO JIHC-
TaHII{OBAHOO BiJ] TOJIOBHOTO MicCIisi pOOOTH Ta, OKpIM
TOTO, 3aBJIIKA CYYaCHUM TEXHOJIOT1SIM MPAI[iBHUK MOXE
abo Oparu y4acTh y 3acilaHHSX 3a JIOTIOMOTOK CEpBi-
cy Skype, a0 BiJy1aJicHO KepyBaTH aBTOMAaTH30BaHUMH
mporecamu, ab0 HaBiTh OTPUMATH BiJUTAJICHHHA JTOCTYII
JI0 poOOYOro KOMIT'IOTEpa 3a JOMOMOTOK IMPOTpaMu
TeamViewer.

Jucranmiiina pobora, Teiepobora (Bia TperbKoi
tele — «maneko») — ¢opMa BUKOHAHHS CBOiX TPYIOBHX
000B’S3KIB TIPAIliIBHUKOM 3a BKa3iBKaMu pOOOTOJABIIS
1mo3a MeKaMH MOCTIHHOTO MICI 3HAXOKEHHST Po0O-
TOJABIsSI 00 BHUPOOHHYOTO TPUMIIICHHS, HAJIECKHOTO
poOoTOaBIIEBl, — BJOMa Yy MpalliBHUKA, Yy CHEIiabHO
o0J1aJJHAHOMY TIPUMIIIICHHI JIJI1 BAKOHAHHS pOoOOTH 200
B Oy/b-sIKOMY 1HIIIOMY MIiCIIi, SIKe He repeOyBae y Bija-
HHi poboToaBIis’.

CyTHICTh NUCTAHIIWHOI 3alHATOCTI YITKO PO3KPH-
ta A.M. KosoroMm sk HecTaHmapTHa ¢opma 3ailHATO-
CTi, III0 3aCTOCOBAaHA HA THYYKHX COIIAJIbHO-TPYJIOBUX
BIJIHOCHHAX MK MPAI[iBHUKOM 1 poOOTOIaBIIEM Ta BiJI-
OyBa€eThCs y BIPTyaTbHOMY CEpPEIIOBHIII 3 BUKOPHCTAH-
M IKT®. TlpakTika €KOHOMIYHO PO3BHHEHHMX KpaiH
MoKa3aJa, 1o JUCTAHIIHA 3aHATICTh 301IbIIy€E THYY-
KICTh peXKHMY BUKOHAHHS ITPAIIBHUKOM CBOIX (DYHKIIIH,
OCKIIBKM BIH MOXE OINTHMI3yBaTH CITiBBIJIHOIICHHS
poboYoro vacy i yacy, 1110 BUTPAYAEThCS Ha MOT3IKH Ha
poGory®.

M.M. Momnap 3a3Hayae, MO JWCTaHIiitHA (Qopma
3afHATOCTI BeJle JIO MiHiIMi3amii BUTpaT poOOTONABIIS,

5 CeiukappoBa S1.B. Jlucranuiiina pobora sik oxHa i3 $hopM aTumnosoi
3ainsTocti. Jlepxasa Ta perionu. Cepis: «IlpaBo». 2013. Ne 1 (39).
C. 129-134.

¢ Jlymarnuk M.B. [lucraHipmonHas 3aHATOCTh B POCCHHU: MEpCHEKTHBBI
Pa3BUTHS H IPOOIEMBI PEryIUPOBAHHS. YPOBEHb KU3HU HACEICHHS pe-
ruoHoB Poccun. 2007. Ne 8/9. C. 72-73.

7 T. 11 : Tpymose mpaso / pexkon.: C.M. Ilpwmunko, M.I. Turmm,
O.M. Spomenko Ta in.; Ham. akan. npas. Hayk Ykpainu; IH-T nepkaBu i
mpasa iM. B.M. Kopersrkoro HAH Vkpainu; Harm. ropun. ye-T im. Spoc-
nasa Mynporo. 2018. 776 c.

8 Koot A.M. [nHOBawiiiHa mpars Ta iHTeJICKTYalbHUI KaIliTa y cuc-
TeMi (akTopiB HOpMyBaHHSI CKOHOMIKH 3HaHb. YKpaiHa: aCleKTH Iparli.
2007. Ne 4. C. 4-9.

° Hosak U.H., OBeprosckuii b.H. Hecranpaprhas 3anstocts B Ykpau-
HE: COLMANIbHBIE PUCKU M KOHTpCTparernu mpodcoro3os. Kues : ®onxg
um. Opunpuxa D6epra (FES), 2011. URL: http://www.fes.kiev.ua/new/
wb/media/publikationen.
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30KpeMa, Ha O(iCcHI PUMIIICHHS, Ha OpTaHi3aIliio po-
0040TO MICIIsl, POXO/DKEHHS PI3HUX MEIOIVISIIIB, Kyp-
COBOT'0 HaBYAHHS, 3a0€3MEUEHHSI COIIAJILHOIO ITaKeTa 1
T. 1. [lpu 11bomMy poGoTOnaBeIh OTpUMY€ OUTBII edhek-
TUBHOTO CIIBPOOITHUKA, BEJIMKHWA BHOIp TEPCOHAIY,
JIOCTYIHICTh TEXHOJIOTIH, JCIIEBU3HY TEJIIEKOMYHIiKa-
IIAHOT TeXHIKK (€JIEKTPOHHOT MOIITH, JUCTPUOYTHBHO-
ro KaHauay s AiaoBoi indopmarii) i . 1°. Omke, auc-
TaHII{HA 3aiHATICTh € THYYKOI (OPMOIO 3aiHSATOCTI,
sIKa TIOEJHY€E B cOO1 JIBa BaKIIMBI MPUHIIAITH, 3 OJTHOTO
0OKy — THYYKOCTI TPYIOBHX IPABOBIIHOCHH, 30KpeMa
Tparcdopmallii podovoro Micis, a 3 1HIIOro — IiJIBH-
IICHHS PIBHS 3aXHIICHOCTI TpaI[iBHUKA Ta KOM(OPTH-
3allisi yMOB TIpalii.

BonHouac Tpeba 3BepHyTH yBary Ha Toi (akT, mo He
MOYKHA OTOTOKHIOBATH JUCTAHIIHY 3alHATICTB JIUIIIE 3
po0OTOO BIIOMA HA OJTHOTO POOOTOAABIIS. 3AJIEHKHO BiJl
KOHKpPETHHX OOCTaBHWH, Yy SKHX INepeOyBae MpalliBHUK,
JUCTaHIIHHA 3aHHATICTh MOXe OyTH JEKITBKOX BHIIIB,
KO)KEH 3 IKHX MaTHMe BiacHi ocobmuBocti. Hampukiar,
Ha nyMKy O.1O. I'yieBnd, € 1’ sTh OCHOBHUX BH/IIB JIHC-
TAHLIIWHOI 3aMHATOCTI:

1) nmucraHIiiHA 3aWHATICTH, SKa PO3MOJIUICHA 32
KUTPKOMA MICI[IMH: YaCTKOBO — BJOMa, YaCTKOBO — Y
MIPUMIIICHHSX, IO € BIACHICTIO poOOTOMABI (HA O1JTb-
Iy YaCTUHY POOIT MOIIUPIOETHCS Misl KONEKTHBHUX J0-
TOBOPIB);

2) HajoMHa po0oTa, sSIKa CKIAaJacThCS 3 OMHOMAHIT-
HUX, 4aCTO TIOBTOPIOBAHMX ONeEpallii, sKki He moTpedy-
I0Th BHCOKOI KBadiikarii (ormiadyeTbcs 3a KiHIEBUM
pe3yabTaToM);

3) mo3aluTarHa JUCTaHIIHHA poOoTa, sika 0a3yeTh-
Cs1 HA HAJIOMHIH poOOTI 1 3MIHCHIOETHCS O3 TATHUMHI
MpaliBHUKaMH Ha OCHOBI JIOTOBOPIB 13 POOOTONABIIEM
(KOMIT I0TEpHE MPOTpaMyBaHHs, AU3AHH TOIIO);

4) MOOiTbHA TUCTaHIIHHA po0O0Ta, KA mepeadadae
3aCTOCYBaHHS MOXKJIMBOCTEH HOBUX TEXHOJIOTIH Yy Tpa-
JTUIIHHEX (hopMax MOOUTBHOI IisIbHOCTI (poboTa Top-
TOBHUX MPEJCTABHHKIB, IHCIIEKTOPIB TOIIO);

5) poboTa y cnemniajgbHO obnagHaHoMy odici, siKa
3IIHCHIOETBCST TEICKOMYHIKAIIIMHUM 3B’S3KOM («Tele-
poboTa» Ta «TenenocTym» )L,

Kpim Toro, BIAMOBIAHO 0 BHUCHOBKIB €BpOTICHi-
ChKOI KOMicii 3a JUCTAHIIIHHOT POpPMHU 3aHHATOCTI «PO-
0oTa 3MIHCHIOETBCS Oyab-7c 1 B Oyab-sikuid vac. Take
BHUKOHAHHS MPAIliBHUKAMHU TPYIOBUX (PYHKIIIH TOBUHHO
TIOBHICTIO BIAMOBIAATH METI1, 3aBAaHHAM, Tpadiky podo-
TH 1 C1I0COOY KUTTS MPaIliBHUKA, 1 HE 000B’13KOBO BUKO-
HYETHCS B ICBHOMY MICIII, @ TAKOXK MOYKE BUKOHYBATHCS
«B 10p03i»'2. SIK HACHiNOK, AMCTaHIIHHA 3aMHATICTD,

10 Mouap M.M. IIpoGuemu GopMyBaHHS JAUCTaHIIHHEX (HOpM 3aifHs-
TocTi B Ykpaini. Haykosi npari MAVIIL. 2013. Bum. 2 (37). C. 123-128.

" Tynesua O.1O. Tparcdopmartist 3aitHsiTocTi y cepi mociyr mij BIum-
BOM PO3BHUTKY IH(GOPMAIHHUX TEXHONOTiH. YKpaiHAa: acmeKTH Mpari.
2010. Ne 2. C. 10-13.

2 European Commission (2010a), The increasing use of portable
computing and communication devices and its impact on the heath of EU
workers, Publications Office of the European Union, Luxembourg 2010.
116 p.
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3aCHOBaHA Ha IMHU(DPOBHUX TEXHOJIOTISAX, BiIOYBAETHCS B
MTOCTIMHO MIHJIMBHUX CUTYaIlisX, aje 000B’sI3KOBO 3 ypa-
XyBaHHSIM HEOOX1THOCTI CITiBIpalli 3 iHIIAMH TpaIliB-
HUKaMHu abo kiieHTamu. OTKe, MOXKHA CTBEPKYBATH,
110 € OJTHA BaYKJTMBA BUMOTa — OyTH MOCTIHHO Ha 3B’ 3Ky
3 KOJIeTaMH, KePIBHUIITBOM, KJII€HTAMH JJISI TOCSTHEHHS
CIIUITBHOT METH.

Ha namy naymKy, 4yIOBHM MPUKIQJOM B3a€MOIIT
JUCTAHIIHHUX TIPAIBHUAKIB 1 KOHTPOIO 32 BHKOHAH-
HSM HUMH TpynoBHX (yHKIH € kommanis Apple, sika
JoCsIIa BEIMKHX YCMIXiB y cdepl pe3ylabTaTHBHOC-
Ti AUCTaHIIHHOT podoTu. CyTh CTBOPEHOI B KOMIIaHIi1
MOJICJII YIPABIIHHA 1 MIXXKOCOOUCTICHOT KOMYHIKaIlii
MOJISAITA€ B JKOPCTKOMY KOHTPOJII 1 MPOXO/PKEHHI YOTH-
PHUIECHHOTO IHTEHCHBHOTO TPEHIHTY, HPOTITOM SKOTO
KOMIIaHisl TparHe BU3HAYUTH, UM 3/1aTCH MPALliBHUK J0
JUCTaHIIHHOT poOoTH. DaKT HAsIBHOCTI MpalliBHUKA Ha
pobGoyoMy MicIli KOMIaHisl TEpeBipsie 3a JOMOMOTOI0
CIELIaFHOTO TPOTPaMHOTO 3a0e3MeYeHHs, KPiM TOTO,
CHIBPOOITHUKA B OY/Ib-SIKHII MOMEHT MOXYTh TIOIIPOCH-
TH BBIMKHYTH BeO-Kamepy Ta BUHTH Ha BiJICO3B’SI30K 13
TOJIOBHUM O(iCOM.

JlucraHiiiHa 3alHATICTh YaCTO BUKOPHUCTOBYETHCS
CaMO3aiHATHMHA 0COOaMU Ta OB’ s13aHa 3 IHIIIMY THYyY-
kuMU (opmamu 3aitaaTocti. Hanpukian, kpayncopcuar
(six y Janii, Himewuuni, I'penii, [Topryranii Ta Icnanii),
KOBOPKIHT Ta iHIII (JOpPMH CHiBPOOITHUIITBA CEpesl ca-
Mo3aitHsaTux ocib (sik Ha Kinpi, HimewuuHi, ITanii, JIut-
Bi Ta Icnawii) i moptdoio kap’epHOrO PO3BUTKY (K Y
Jlarsii Ta Hopgerii).

[ompu HU3KY TepeBar, sKi HaJae MUCTaHINHA 3a-
WHATICTh, BUHUKAIOTH 1 MEBHI HEMONIKH, SKI MOXYTh
MIPU3BECTH J0 3JIOBXKHUBAHHS MpaBaMy a00 MOPYIICHHS
HOpM 3aKkoHOJaBCTBa. OIHHMM i3 HAWOLIBII TPOOIEM-
HUX aCIIEKTIB JWCTAHIIIHOI 3aiHATOCTI, BHUSBIAETHCS,
€ 130JIA11i5 Ta BIJICYTHICTD TOCTYIY /10 HE(POPMATHHOTO
oOMiHy iH(popMalli€ro, O Bi0yBA€ThCS HA MOCTIHHO-
My Micili poOoTu. JIucTaHIINHI MpaliBHUKK BTpava-
IOTh IHTETpalilo y BECh MPOIEC BEACHHS CIIPaB CBOTO
POOOTOMABIISL, TOMY IIO BOHHU IPALIOIOTh HA BIACHOMY
(bparMeHTOBaHOMY 3aBJIAHHI I MEHII 3a[isHI B 3arab-
HI missbHOCTI. EJeKTpoHHA KOMYyHIKaIlis HE BiaIo-
Bijjac 0araTcTBy CIUIKYBaHHS «Bid-Ha-Bid», a BiICyT-
HICTB COIIaIbHUX KOHTAKTiB MOXKE ITPU3BECTH 10 MCHII
PO3BHHEHHX COIIaIbHUX HABUYOK (TaKHX, sIK podoTa B
KOMaH/i ab0 TOJIEPAHTHICTH), YacCTillle 3aCTOCOBYBATH
O1JIbII HEraTUBHUHM TOH CIIJIKYBaHHS, IKUH MOYKe BKJIIO-
YyaTh MOBY BOPOKHEU1 1 MiIBUILEHE BIAYYTTS JENepco-
Haji3aiii. 3HIKEHHST TPOAYKTUBHOCTI Ta 301JIBIICHHS
3yCHJIb JJIsl MIATPUMKH e(peKTUBHOTO OOMiHYy iH(pOpMa-
LIEI0 MOXKE TPHU3BECTU 10 HEBH3HAYCHOCTI Ta HEOIHO-
3HAYHOCTI, 1[0 MOYE ITiIBUIIUTH PiBEHB cTpecy ™.

YMOBH pOOOTH JTUCTAHIIIHHUX TPAIIBHUKIB 3a-
JIeXaTh B IOMOBJICHOCTEH 3 IXHIM poOOTOIaBIIEM

13 European Commission (2010a), The increasing use of portable
computing and communication devices and its impact on the heath of EU
workers, Publications Office of the European Union, Luxembourg 2010.
116 p.
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o0 iX goctymHocTi. Jleski poOOToAaBIll OYIKYIOTH,
IO TMpaIiBHUKH OyIyTh TOCTIHHO JOCTYIHI TiCIs
OCHOBHOT'O po00YO0Tro Yacy. Y HiMEIIbKOMY OITUTYBaHHI
70% ONMUTaHWX KOMITaHif OYiKyIOTh, IO iXHi CHIBPO-
OITHUKHK OyayTh AOCTYIHI 32 MEXaMH POOOYOro vacy
¢bipMu, HaBITh SKIIO B TPYJOBOMY JIOTOBOPI TOBOPUTH-
¢s1, IO HIXTO He 3000B’s13aHMiA OyTH JOCTYITHUM IiJIO-
11000BO'.

Ane iCHYIOTh 1 BIIAJi TIPAKTUKWA BUKOPUCTAHHS JTUC-
TaHIIHOI 3aifHATOCTI, Hanpukia, y LIBerii, ska B KiH-
i 1990-x pokiB miaTpuMyBaia poOoTy 3 HUPPOBUMHU
npuctposimu (IT-kepoBani apdetH), 1151 popma 3aliHATO-
CTI TIOBIJIOMWJIA TIPO PEBOJIIOIII0 Y BUPOOHHMIITBI, CIIO-
JKUBaHHI Ta criocobax mparii. [lepexin g0 3poctarodoi
3aJIC)KHOCTI BiJl IIU(PPOBUX TEXHOJOTIH JJIs opraHizarii
pOOOTH 3MEHIITUB BaKJIMBICTD TPATUIIIHHOTO (Di3HMUHO-
ro pobouoro wmicis. Lle npusBeno g0 HaOyTTS HOBHX
HABUYOK, HOBOI MPaKTHKH POOOTH Ta IiJBHIICHHS
e(heKTUBHOCTI OpraHi3alii, MOCHJICHHSI 3arajbHOI KOH-
KYPEHTOCIIPOMOXKHOCTI Ta CHPHSHHS POCTY (BKJIFOYHO
31 CTBOPEHHSIM POOOYHX MICIb)'’.

Y JlanHil mOmMUpPEHHS JUCTAHIIWHOI 3aWHATOCTI
BHOCHTB CBOT 3MIiHM y OpraHi3aIlito poooTH. [ HydJKicTh,
OB’ sI3aHa 3 II€10 HOBOIO (POPMOFO 3alHATOCTI, BiIPI3HS-
€THCSI BiJ] THYYKOCTI OUTBIN TpaguIiftHUX (HopM, Takux
SIK 3MiHHa poOoTa. BoHa BiMarae OUIBIIOI caMOOpraHi-
3arii Ta caMOBPSIyBaHHS Ta MOTCHIIIMHOT JIOCTYITHOCTI
BCi€l KOMaHIM.

Y OiHnaHAIl OYIKYETHCS, M0, SKINO JUCTAHIlIHHA
3aiHATICTh CTaHE OUIBII MOITMPEHO, OpraHi3alis po-
0OTH cTaHEe MEHIII iEPAPXIYHOIO 1 OLJIBII TETEPOTSHHOTO,
KOHTEKCTYaJIbHOK Ta IHIMBIIyalli3oBaHO. [HIUBIY-
aJIbHI po0OY1 3aX0/M Ta TPYAOBI BIAHOCHHH CTAIOTh pe-
AIBHICTIO .

3a3Buyail OUTBIIICTE HOBOBBEJCHb B YKpaiHi CTH-
KaloThCs 3 TpoOJIeMaMi HU3BKOTO PIBHS TEXHIYHOT Ta
TEXHOJIOTIYHOI OCHAILEHOCT]I HAIIOI €EKOHOMIYHOI ¥ 1H-
(dhopmariiitHoi cep. 30kpema, y 1IbOMY BHIAJAKY Cep-
HO3HOI0 TMEpernoHo ISl PO3pOOJICHHS ¥ pearizaril
Ha PUHKY Mpaili JUCTAHIIHHUX (HOpM 3aHHITOCTI € He
JIMINE BIJICYTHICTh 3aKOHOJABYOTO 3aKpIIICHHS (hopm
JUCTAHIIAHO 3alHATOCTI, ajie W Opak peryroBaHHS
CJICKTPOHHUX BiJTHOCHH.

OCKIiTbKH TPY/JOBI BIIHOCHMHM 3 JHMCTaHIIHOI 3a-
HHSATOCTI HE PETYIIFOIOTHCS TPYIOBUM 3aKOHOIABCTBOM,
BiJIOyBa€ThHCS MOCUIICHHS POJIl IHIUBIAYAIbHUX TPYIO-
BHX JIOTOBOPIB, JIc MalOTh OyTH BpaxoBaHi 0COOIMBOCTI
Takol (opMH 3aiHATOCTI Oe3 M030aBJICHHS TPH I[HO-
My TMpaliiBHUKa HOTO COI[IaJIbHO-TPYJOBUX TapaHTIH,
BU3HAYCHUX TPYJIOBHM 3aKOHOIABCTBOM.

4 Maschke M., Nies G. and Vogl G. Mobile Arbeit: zwischen
Autonomie und Fremdbestimmung [Mobile work: Between autonomy
and heteronomy], WSI-Mitteilungen. 2014. No. 2. P. 156-159.

'S Vinnova Anvéindningsdriven utveckling av IT i arbetslivet, No. 2
[Application-driven development of IT in the workplace, 2007. No. 2],
Vinnova, Stockholm.

16 Alasoini T., Jarvensivu A. and Mékitalo J. Suomen tydeldmé 2030.
Miten ja miksi se on toisennédkoinen kuin télld hetkelld [Finnish working
life 2030: How and why it looks different from the present], Tyo- ja
elinkeinoministerion raportteja, No. 14/2012, Helsinki, 2012.
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Sk 3a3nauae O.C. [Toropeosa, «rmo-miepiiie, Mae OyTH
BHU3HAYCHa (popMa JTUCTAHINMHOI 3aHHATOCTI, OCKUILKH
MIPAIiBHUK MOJKE BUKOHYBAaTH POOOTY 11032 MEYKaMH IPH-
MitieHHs podoTonasis. [1o-npyre, Mae OyTH BU3HAYCHO,
SIKUM YHHOM 3a JIUCTAHI[MHOI 3alHSTOCTI TpaIliBHUK
HaJIa€ pe3yJbTaTd BUKOHAHOT pOOOTH, BiIOYBaETHCS KOH-
TPOJIb 32 BAKOHAHHSIM Takoi poOOTH, BU3HAYAKOTHCS Yac i
€roci0 3B’ 3Ky AUCTAHIIIHOTO MPAIliBHUKA 3 pOOOTO/IAB-
nem. [lo-Tpere, MaroTh OyTH BpaxoBaHi BEMOTH OXOPOHH
TPl i1 YaC BUKOHAHHS pOOOTH BIOMa TOIIO»! .

BucnoBknu

VY mporieci MPOBEACHOTO JAOCTIDKCHHS HaMH OYyJ10
3MIHCHEHO 3MICTOBHY XapaKTePUCTHUKY IMCTaHI[IIHHOT
(hopmu 3aliHATOCTI. 30KpeMa, MU JIHIIUIA BUCHOBKY, 110
Taka (opMa 3alHATOCTI cTa€e BCe OLIBIN MOITHUPEHOO B
OCTaHHI poKU. MOKITUBICTh BUKOPHUCTOBYBATH pOOOUHit
Yac Ha BJIACHUW PO3CYJ] 3HAXOIUTh BCE OLIbINE TPH-
XWIBHUKIB. YacTka MpaiiBHUKIB, SIKI 3alHATI TUCTaH-
IHHO, IMOPIYHO 30UTBIIYETHCS, IO BeJe O 00’ €KTHB-
HO 3yMOBJICHMX TpaHc(hopMarii podoYoro MicIs I
BILTMBOM ITU(POBUX TEXHOJIOTIH, pO3BUTKY poOOTOTEX-
HIKH, aBTOMaTH30BaHUX CUCTEM 1 IITYYHOTO 1HTEJICKTY.

Ta, He3Ba)karOYM HA HU3KY IEpEBar, sIKi HaJa€e JHc-
TaHIiiiHa (hopMa 3alHATOCTI, MU 3MYIIICHI BU3HATH, 110
Taka (opma 3alHATOCTI HE MiIXOAMUTh TS BCIX pOOOYHX
Micib. JIOXOMMO BHCHOBKY, IO MOTPIOHO MaTH MOX-
JIMBICTh BUKOHYBATH 3aBJaHHs, MPUTAMAHHI MEBHOMY
BHy poOoTH (abo mpuHaiMHI ii YaCTHHI), 1032 IPUMi-

7T. 11 : Tpynose npaso / peakon.: C.M. Ilpwmnko, M.I. IamuH,
O.M. SIpomienxo ta iH. ; Hai. akan. npas. Hayk Ykpainu ; [H-T nepkanu i
mpasa iM. B.M. Kopensrxoro HAH VYkpainu ; Han. 1opug. yu-T im. Spoc-
naBa Mynporo. 2018. 776 c.
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IICHHSM po0OO0TOMABI a00 1HIIOTO (HiIKCOBAHOTO POOO-
qoro Mictist. JQisUTbHICT 1 3aBIaHHS TUCTAHIIMHUX TTpa-
IIBHUKIB 3HAYHO BIAPI3HSAIOTHCS 3aJICIKHO BiJl CEKTOPY
ta npogecii. Kpim Toro, Taki npariBHHKH TAKOXK TOBHH-
Hi MaT¥ MOITHBICTH JOCTYITY IO CHCTEM 3B’SI3KY KOM-
naHii Ta 0OMiHY BiMTOBITHOO 1H(GOPMAIIi€0 HE3aJIKHO
BiJl MicIisl Ta yacy. J[ist iboro moTpiOHa cuctema xmap-
HUX OOYHUCIICHb JUIS 30epiraHHs JaHWUX 13 BIpTyaJIbHUM
JIOCTYIIOM 13 MOOUIBHUX MPHUCTPOIB 1 CTBOPEHHS BiJ-
TOB1THOT KOPITOPAaTHBHOT MEPEkeBoi iHQpacTpyKTypu
(Mepesxa KoM FOTepiB, HOyTOYKIB, TUIAHIIIETIB, MOO1JTb-
HUX Telle(hOHIB TOINO), & TAKOXK Y3TOKEHI MPOIeTypH
KOMYHIKaIlii Ta OOMiHY 1H()OpPMAITIETO.

Ha Hamy nymKy, 3anpoBajKeHHs IUCTaHIIHHOT
(dbopmu 3alfHATOCTI Ta ii Jieraizaiis MOBHHHI BijOyBa-
THCS Ha JICKUTBKOX PIBHAX (HAIIOHAIBHUH, ramy3eBhH 1
JIOKaITbHUH). [HHOBAIIIHA TPYI0Ba IMOJITHKA JIEPIKaBU
Mae BKITFOYaTH OOTOBOPEHHS Ta 3aKOHOAABYE 3aKPIIICH-
HS THYYKHX (DOpM 3alHSATOCTI, 30KpeMa JUCTAHIIHHOT
3aifHATOCTI. [lepmuM piBHEM € HaIllOHAJNBHUH (Iep-
JKaBHUI), IO 3yMOBITIOETHCSI HEOOXIHICTIO CTBOPCHHS
€IMHOT HOPMAaTHBHO-TIPABOBOI 0a3H, sIKa PEryTIOBaTHME
MUTaHHS BUHUKHECHHS, 3MIHU | TPUIHHCHHS TPYTOBHX
MPABOBITHOCHH 32 yMOB JHUCTAHIIIHHOT 3alHATOCTI.
Jpyruii piBeHb — Tajdy3eBHH, OCKUIbKH, SIK yXe OyJ0
3a3HAYCHO, JMCTaHIlIiHA (opMa 3aWHATOCTI MpHUTa-
MaHHa JIMIIIe IEBHUM BHJaM mpodeciit, ToMy Mae OyTH
BKJIFOYCHA B IOJIITHKY TaTy3eBOro po3BUTKY. OcTaHHIN
piBeHb — JIOKAIBHUHN, OCKUTBKH MOJITHKA OpTraHi3alliii-
HOI pecTpyKTypH3alii Ha 0e3nocepeaHEOMY POOOIOMY
MICIIi € KJTFOYOBOIO JIAHKOIO Ta MOKJIMKaHa 3a0e3NeInTH
(dakTHUHY peasi3alliio Mmpapa Ha Mpalko B yMOBaX JIMC-
TAHLIWHOI 3alHATOCTI.
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Territorial division of the subject of jurisdiction in criminal proceedings

Horodetska Maryna
Candidate of Law Sciences, Doctoral Student
of Donetsk Law Institute of Ministry of Internal Affairs of Ukraine, Ukraine

The article is devoted to the study of the territorial division of the subject of jurisdiction in criminal proceedings.

It is noted that for the purpose of the effectiveness of criminal proceedings, the distribution of the subject of
jurisdiction is carried out. There are different criteria of distribution of the subject of jurisdiction, but the most
common among them is the territorial criterion. It is based on the legislative separation of criminal procedural
activities of state bodies and officials. At the same time, the territorial distribution of the subject of jurisdiction in
the criminal process is not perfect in the part of territorial divisions, which are characterized by a certain specificity
of infrastructure objects. This shortcoming in the subject of jurisdiction leads to problems with the achievement of
the effectiveness of criminal justice, in particular the provision of the rights and freedoms of participants in criminal
proceedings. Thus, the actual question is the scientific study of the territorial division of the subject of jurisdiction
in criminal proceedings.

It is concluded that the subordination of the bodies conducting the criminal process to the agency regarding the
territory of servicing of the proceeding leads to bias, the emergence of corporate interests, abuse, shelter of crimes
and, in general, inefficiency in connection with this criminal proceedings in general.

It is concluded that a territorial division characterized by a certain distance and compact concentration of the
population (within certain cities, districts, and the aggregate of small towns) provides an occasion for separating
the subject of jurisdiction by the territorial criterion of the bodies of criminal justice within the limits of those
departments within the structure of which is introduced specified criminal justice bodies on the basis of other
criteria, such as: temporal, departmental, intradermal.

A territorial unit characterized by a certain specificity in connection with the existence of certain infrastructure
objects on it, which affects those legal relationships and offenses that are connected with this territory, may be the
reason for the application of the specialization of certain subjects of criminal proceedings in the existing system of
criminal justice bodies.

TepurtopiajabHuii po3noAia npeaMeTa BilaHHA Y KPUMiHATBHOMY CY10YMHCTBI

Topooeuvka Mapuna Cepziiena

KaHouoam mpuoudHux Hayx,

OOKMOPanm OOKMopanmypu

Honeyvroeo opuduunozo incmumymy MBC Yxpainu,

Beryn

3 Meror0 e(eKTHBHOCTI KPHUMIHAIBHOTO IIPOBa-
JUKCHHS  3I1HCHIOETBCS  PO3MOALT  KPUMIHAIBHOTO
MpoIleCyanbHOTO MpeaMeTa BiganHs. OcranHiil aude-
PCHIIIIOETECS 3a PI3SHUMHU KPUTEPISIMHU, MPOTEC HAWIIO-
HOIMPEHIINM Cepel HUX € TCPUTOPIaJbHUNA KPUTEPil.
Bin moxnaneHuii B OCHOBY 3aKOHOJABYOTO PO3MEK-
YBaHHA KPHUMIHAJIBHOI TPOLECYaTbHOI JisSIIBHOCTI
JIep’)KaBHUX OpraHiB i ciyx00Bux oci6. BomHouac
TEPUTOPiaNbHUI PO3MOALT TpeaAMeTa BiTaHHS y KpH-
MiHAJIBHOMY IIPOIECi HE € TOCKOHAINM Y YacTHHI Te-
PUTOPIaTBHUX MiITBHHIb, [0 XaPaKTCPU3YIOTHCS TICB-
Hoi cmenn¢ikoro iHPpPacTPyKTypHUX 00’€kTiB. Lleit
HEJOJIK Yy TpeAMETi BiJlaHHS 3YMOBIIOE MPOOIEMHU
IIOZI0 OCATHEHHS Pe3ylbTaTUBHOCTI KPUMiHAIBHOTO
CY/IOYMHCTBA, 30KpeMa 3a0e3IleUeHHs MpaB i CBOOO
YYaCHUKIB KPUMIHAIBHOTO TpoBajpkeHHsA. OTxke, ak-
TyaJIbHUM ITUTAHHSIM € HayKOBE JIOCIiDKEHHSA TEPUTO-
plaTbHOTO PO3IMOJIITY MPEIMETa BiJaHHS Y KPUMIiHAIb-
HOMY CY/IOYHHCTBI.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/19
WWW.REOS.UNI-GOETTINGEN.DE

Vkpaina

Jlesiki mUTaHHS peAMeTa BiAAHHS y KPHUMiHAJIBHO-
My CYIOYHMHCTBI IIOCII/DKYBQJIUCS TaKUMH BYCHHMH,
sk 1.B. Tnosrok, FO.M. T'pomeBwmii, B.C. 3enenenn-
kuii, O.B. Kammina, .M. Ko3wskos, JI.M. JloGoiiko,
M.A. Tloropeuskuii, O.1O. Tatapos, Ta iHmuMu. Bon-
HOYAC JOCIIJKCHHS HAyKOBIIB HE BHYEPIYIOTh YCIX
MpOoOJIEeMHUX aCIEeKTiB MpeaMeTa BiJaHHs y KpUMiHAJb-
HOMY CYJIOYHMHCTBI, 30KpeMa, HOTpelye 3’ sICyBaHHS MHU-
TaHHS 1I0JI0 TepUTOpianbHOi AudepeHmianii npeamera
BiJJAHHS Y KPUMIHAJIBHOMY ITPOBA/KEHHI.

Meta cTarTi — JAOCHIIKEHHS TEPUTOPIiaIbHOTO
pO3MOAiNy NpeAMeTa BilaHHS Y KPUMiHaJIbHOMY CYJI0-
YHHCTBI.

Bukiax ocHOBHOro Matepiajy

HayxkoBui y chepi eKOHOMIYHMX HayK 3a3HA4arOTh,
10 TEPUTOPIATBHUIN TOMLN mpari Moxke OyTH 3yMOB-
JeHni 0COOMMBOCTSIMU TEBHOI TEPUTOPIi: HAAUICHHAM
KpaiH IPUPOAHUMH pecypcaMu, IpyHTaMH, KIiMaToM,
JTiCHUMH pecypcaMu, abo HaJIeHHSM KpaiH 1HIIMMU

43



Horodetska Maryna

(bakTOpamu BUpOOHUIITBA — KaITiTaJIOM, 3HAHHSIMH, TIpa-
LEI0, MiANMPUEMHHUIIBKUMH 30i0HOCTAMHU?.

OcoONMMBOCTI TIEBHOT TEPUTOPIT TAKOXK MO3HAYMIIN-
Cs Ha TEPUTOPIAUTBHOMY PO3IOJILII TIpeIMETa BiJaHHSI
y KpuMiHaibHOMY Tiponieci. l{onpasna, Takuid BITUB
MOMIYa€ThCS Ha PIBHI BHYTPIIIHBOBIJOMYOTO PO3IIO-
niny. [puknamnom 1poro GakTy € 3aiHCHEHHS PO3Cili-
JyBaHHS CJITYUMH TiAPO3IUTaAMH JIIHIMHUX BiJUTUTIB
Hanionanpnoi noinii. CTBOpeHi U1t 00CIyroByBaHHS
TEPUTOPIH 3aTI3HUYHUX BY3JiB, a€POIOPTIB, PIYKOBHX
MOPTIB, METPOTOJITEHIB, BKa3aHl MiJIPO3MIIJIN OMpa-
OBOBYIOTH MIPEIMET BiTaHHS, SIKAM Ma€ MEBHY CIEIH-
(biuHICTB, 3yMOBJIEHY CcaMe OCOOJIMBICTIO 0OCIyroBYy-
BaHOT TEPUTOPII.

BapTto 3a3HauuTH, M0 TEBHOIO CIIENU(IKOI0 Biapi3-
HSIETHCS HE JIUIIE TEPUTOPIS PO3TALTYBaHHS JIiHIH TpaH-
copty. Hampukinan, cmemugiuHo 00 BYMHEHHS
KPUMiHAIBHUX ITPAaBOIIOPYIIEHB 1 3TOOM IUIS IX PO3CIi-
IYBaHHS € TEPUTOPIS MEBHHUX IPOMICIOBUX 00’ €KTiB,
BEJIMKUX TIIIPUEMCTB, MEIIMYHHUX 3aKJIaliB, PEKIMHUX
00’ €KTIB.

Hanpuknan, po3ymirouu crienugiqHiCTh MPaBOBII-
HOCHH, III0 BUHUKAIOTh Ha 00’€KTaxX TipHUYOI IPOMIC-
JIOBOCTi, HAYKOBIIl 3MIHCHIOIOTH TIEBHY TPAHCTaTy3eBY
CHCTEeMaTH3allif0 3aKOHOJABCTBA B IIiil cdepi, ykiana-
I0Th HAaBYAIBHY JITEPaTypy 3 HABUAIBGHOI AMCHHUILTIHA
«['ipHnde mpaBoy. YKiIagaroud Takuid 30ipHHK, MpPO-
(ecop P.C. KipiH migkpecitoe, o METO OPHITIHOT
BIJIMOBIIAJIBHOCTI B TIPHUYIH CIIpaBi € HAsBHICTh MOX-
JIUBOCTEH Oe3MePenTKOTHOTO 3MIHCHEHHS Cy0’ €KTHBHUX
TpaB 1 JOCSITHEHHsI MPaBOBOTO PE3yJIBTaTy MpaBoOMip-
HOKO TIOBEIHKOIO CyO’€KTiB (YYaCHUKIB) HAJpPOBHX Ta
FipHAYUX BiXHOCHHZ.

OT1xe, cienu(ika TEPUTOPIT Ta MPOMHUCIIOBOI JisUTb-
HOCTI, sIKa Ha HIM 3IIHCHIOETHECS, OCOOIMBICTH JaH/-
madTy Ta BMICT NMPHPOIHHUX KOMAIUH OOYMOBIIOIOTH
BHHUKHEHHS TICBHUX IPABOBITHOCHH — HaJIPOBUX 1 Tip-
HUYHX BIIHOCHH. YCe IIe 3yMOBIIIOE TICBHY Crenudiky
MPaBOMOPYIICHb, 30KpeMa KPUMIHAIBHUX, SKI BYHHS-
FOThCS Ha Il TepUTOPIi.

.M. Ko3psgkoB 3a3Hauae: «... 3HAHHSI, HAKOIHYe-
Hi TIPHUYOI HAyKOI 1 MPaKTHYHI HABUYKU Ta BMiH-
HsI, OJIepXKaHl BHACIIJOK TIpHHYOJ00YBHOI JIsIIBHOCTI
(TipHHYOI CTIpaBH), HE 3HAXOJSTH CBOTO BUKOPHUCTAHHS
Yy KpUMIHAJIBHO-TIPOIECYATbHIA TPAKTHUII CITINX, SIKi
MIPOBOMSATH AOCYIOBE CIIJICTBO y CIIpaBax IPO 3JI0YH-
HU BKa3aHOi Kateropii. [rHOpyBaHHS [BOTO € ONHIEI 3
MIPUYUH HEITOBHOTH, OTHOOIYHOCTI Ta HEOO EKTHBHOCTI
JOCIIHKEHHS 00CTaBUH BUMHEHOTO 3JI0YHHY, IO 3aBa-
JKa€ BCTAHOBJICHHIO 00’€KTHUBHOI ICTHHHU y CIIpaBi: He
BCTaHOBITIOIOTHCSI BUJ KOPUCHOT KOTIAJIMHU 1 Crocio ii
BHI00YBaHHsI, XapakTep 1 po3Mip HEraTUBHUX HACIIIKIB
3104KHy. [IuTaHHS 3a]ydeHHs CIeIiaTiCTIB Y MOPSIKY,

! Kpusenko H.B. MixkHaponHuii mojin npaiii: 3Ha4eHHsl, PO3BUTOK Ta
BrutuB. Ctparerist po3BHTKy Ykpainu. 2016. Ne 1. C. 197.

2 ipHuYe MpaBo : CUCTEMATH30B. 30. HOPMATUBHO-TIPABOBUX aKTiB :
Y. 1. IOpunudHa BinmoBinaneHICTh y TipHMYiil crpasi / ykman. P.C. Ki-
pin; M-Bo ocBitu i Hayku Ykpainu, Har. ripn. yH-T. [lainpo : HI'Y, 2016.
C. 12.
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nepenadaueHomy KITK Vkpainun Ha MepBHHHHX eTarax
PO3CIiAyBaHHS, PO3MIUPEHHS THPOPMAIIIHHOTO Ta eKC-
MIEPTHOTO 3a0e3MeUeHHS MPOBaHKEHHS y CIIpaBaxX Ipo
KpHMiHaJIbHE TTOPYIICHHS IPaBHII OXOPOHH HAApP 3aJIH-
MIAFOTBCS TaKOXK 110332 YBarorw MpPOKYpOpiB, sKi 31iH-
CHIOIOTh HATVIA 32 JONEPXKaHHSIM 3aKOHIB OpraHaMu
JI3HAHHS Ta J0CyIoBOro ciiacrea. OIHUM 13 NUIAXIB
BUPIIICHHS Ii€T MPOOJIeMH € 3airyueHHs (DaxiBIliB crie-
IIaJTbHO YIIOBHOBKEHHUX OPraHiB JIep)KaBHOI BIIaIU, Ha
SIK1 TIOKJIAJICHO 3JIIHCHEHHS KOHTPOJIIO Yy cdepi Haapo-
KOPUCTYBAHHS» 5.

Sk 3a3Hauae [.M. Ko3bsiKoB, BIIIOBI/IHI JepiKaBHI
BiJIOMCTBA HAKONMYYIOTH 1 BOJOMIFOTH T'€OJIOrOMapK-
HIeHIepChKO0 1H(GOPMAITIEr0 i THIIMMHU BiJJOMOCTSIMH,
10 MarOTh 3HAUCHHS ITiJ] Yac PO3CIIiyBaHHS MOPYIICHb
MIPAaBHJ OXOPOHM HAJp, sIKi BapTO BUTpeOyBaTH 3a 3a-
ITUTOM IPAaBOOXOPOHHUX OprasiB. J[07aTkoBO BOHU MO-
JKyTbh OyTH OJIep»KaHi, Ha JTyMKY aBTOpa, BHACIIIOK IPO-
necyaibHUX (HOPM BUKOPUCTAHHS CIICIIaIbHAX MTi3HAHB
y raiysi reoJiorii 1 Mapkireiaepii. LlikaBoro € mponosu-
IIis aBTOpPA I010 BUKOPUCTAHHSI PE3YIIbTaTIB HECYTOBHX
(BiIOMYHMX, aJMIHICTPATUBHHUX) PO3CIiIyBaHb, IO
TIPOBOMSATHCS OPTaHAMH JIEPIKABHOTO KOHTPOITIO y cepi
HaJIPOKOPUCTYBaHHSI",

OTxe, OPIIHHOMY KpUMIHAILHOMY PO3CITiTyBaHHIO
3JIOYMHIB Ha TaKUX MIANPUEMCTBAX 3a3BUYAl Mepeaye
MICBHE «HECYIOBE» PO3CIiTyBaHHS, PE3yIbTaTH SKO-
ro nporonye BukopuctoByBatu [.M. Ko3psikoB. Takox
BiZIOMO, III0 Ha BEJMKHUX MIPOMHUCIOBHX IiIMPUEMCTBAX
TIPAIiBHUKH CITY>KOM Oe3IeKH y pa3i BUSBICHHS ITPaBO-
MOPYIIEHHS a00 3 METOIO TAKOTO BHUSABJICHHS IIPOBOMSATH
TIEBHI 3aXOJ, SIKi HaraJyroTh NpOIeCyallbHI 3aX0Iu
II0JI0 OTPUMAaHHsI J0Ka30BO1 iH(OpMaIlii yroBHOBaXe-
HUMH OpraHaM¥ KPIMiHAJIEHOTO CYIOYHHCTBA.

[IpoBamKeHHST TAKUX «HECYIOBHX» BITOMYHX pPO3-
CIIiyBaHb HAIITOBXYE HA IyMKY TIPO Te, IO Taka CIie-
MUQIYHICTS MICI BAMHEHHS KPUMIHAIBLHOTO TIPaBOTIO-
PYIICHHS TIOPOIKYE CIeNUBIYHICTh Y KPUMIHATBHOMY
MPOBAPKCHHI BKA3aHHUX IIPABOTIOPYIICHB, & TOMY, MOX-
JIUBO, CTAHOBUTDH NEBHUI crielDivyHMIA TIpeMeT Biga-
HHSI, TSI OTIPAIIOBAHHS SIKOTO HEOOXiTHO 3alpOBaIUTH
OKpeMHX Cy0’€KTIB CyIOYMHCTBA, HANPUKIA] «TipHHU-
YUX CIIIUUXY.

Takok TEBHOI CHENHU(IKO BOJOMIOTH MPAaBOIO-
PYUIICHHS y cepl MEIUIIUHH, HA TEPUTOPIl METMUHHX
3aKJIaiB 200 BYMHEHI MEJAWYHWMH IpalliBHUKAMU.
Jlo peudi, HamioHaJIbHUM OPHIUYHAM YHIBEPCHTETOM
iM. SIpociaBa Myjporo 3amnpoBaJ>KeHa Ta BUKJIAIA€ThCS
nporpama «Meanane mpaBo»’. Takox y [ToaraBcskomy
IOPUINYHOMY THCTHTYTI HarioHanpHOTO FOPUIMYHOTO
yHiBepcuTeTy iM. SIpocinaBa Mynporo JOCHiKy€EThCs
MEJIMYHE TIPAaBO Ta 3IHCHIOETHCS HaBYaHHS (HaxXiBINB

% Kosbsikos [.M. [TpoGaemu npotuii 3nountam y chepi 0XopoHu Ta pa-
L[IOHAJIbHOTO BUKOPHCTAHHS HaJp. BopoTh0a 3 OpraHizoBaHOO 31I0YMHHI-
CTIO 1 Kopymiieto (Teopist i mpakTuka). 2007. Bum. 16. C. 207. URL: http:/
nbuv.gov.ua/UJRN/boz 2007 16 20 (nara 3BepHenus: 25.01.2019).

* Tam camo.

> Menuune npaBo. Odiriiiauii caidt HarioHanpHOTO I0pHIMYIHOTO YHi-
Bepcurety iM. SIpocinasa Myzaporo. URL: https://nlu.edu.ua/mamna-caiity
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y 1poMy HampsMi. Hanpukian, 27 muctonana 2015 p.
BinOysacs IV BceykpaiHchka HayKOBO-TIpaKTHYHA KOH-
(epentis Ha TeMy « TeopeTHKO-TIpaBoOBi 3acaau Gopmy-
BaHHS Cy4acHOTO MEJIMYHOTO IpaBa B YKpaiHi», Ha SKii
YYaCHUKH 3BEpTAIIN yBary Ha 0COOJIMBOCTI KPHUMiHAIb-
HOI BiAMOBiZaNBHOCTI y cdepi MemTuuHOI MisITBHOCTIC.
OTxe, JMKyBallbHI 3aKJIaH K MICIS CKyIUEHHS 0Ci0
cnenu(igHOrO BUAY MISUTBHOCTI, MICISI MPOBAKECHHS
MEIUYHUX MPAaBOBITHOCHH, MOXIUBO, CTAHOBISTH CO-
0010 crienuigHy TepuTOpito. Y cBOO Yyepry, crernudiy-
HICTh «MICIIsD» 3yMOBIIHOE HAOYTTS CIICIU(PIUHOCTI KPH-
MiHAJTFHAMH MPABOIOPYIICHHSIMH Ta KPHMiHAIEHIAMU
MIPOBAKEHHSAMH 3 IIPUBOIY HUX.

Ha nmymky B.I. Illumkina, 3aMicTh TPHB’S3KH 10
aJIMIHICTPATUBHO-TEPUTOPIAILHOTO  TOJTY  CYJIOBY
cucteMy ciiji OymyBaTd 3a TOJUTIOM Ha pi3HI chepu
MPaBOBIMHOCHH . AHAJIOTIYHO IIf0 MPOIO3MIII0 MOYKHA
MIPUCTOCYBATH, OKPIM CY/IiB, IO OpPTaHiB pO3CIIi{yBaHHS
Ta 3alpPOBAJIUTH «TIPHHYI» Ta «MEIUIHI» CY/IH, «TipHH-
Yi» Ta «MEIUYHID» CIIAU1 TAPO3IUIH.

3maeTeCs, MO CcaMeé TaKUM [UIIXOM  IIIIOB
3akoHomaBelb y 2016 p., 3ampoBajMBINU CIIT4l TTiJI-
po3ninu oprasiB Jlep»kaBHOT KpUMiHATBHO-BHKOHABYOT
Cy)xOn YKpalHH, Tak 3BaHUX TCHITCHI[IApHUX CJIiJI-
YHUX, SKI MaJId 3IIACHIOBATH JIOCYJIOBE PO3CIIi{yBaHHS
3JI0YMHIB, BAMHEHUX Ha TEPUTOPIi a00 B MPUMIMICHHIX
JlepxkaBHOI KpHMiHAJIBHO-BUKOHABYOI CITYy)KOM YKpai-
HA. MOKHA ITOTOMTHCEH 13 THM, 1[0 TaKe MicIle BUMHEH-
HSI 3I0YMHY SIK YCTAaHOBAa BUKOHAHHS TIOKapaHHs, MicIe
030aBIICHHS BOJIi — SIK PSKUMHUH 00’ €KT MAIOTh [IEBHY
cnenudigHICTh, KA BiOOPaXaeThCs Y MPABOBIIHOCH-
HaX, SIKi TaM BHHUKAIOTb.

[Ipote ke 24 kBiTHa 2018 p. Koncturymiitanii Cyn
VYKkpaiHu BH3HAB Takoro, IO HE BifmoBimae Konctury-
mii Ykpainu (€ HEeKOHCTHUTYIIHHOK), YacTHHY IIOCTY
ctarti 216 KpumiHambHOTO TpOIECyalbHOTO KOACKCY
VYkpainu, 3riJHO 3 SKO «Ciija4i opraHiB JlepxaBHOI
KpUMIHAJIbHO-BUKOHABYOT CIy»OW YKpaiHW 3iiCHIO-
IOTh TOCYIOBE PO3CIiTyBaHHS 3J0YMHIB, BANHCHUX Ha
TepuTopii a00 B MpUMilIeHHIX [lepkaBHOI KpUMiHAIb-
HO-BHKOHABYO1 cyx0u VYkpainm». KoHcTUTymiiHUN
Cyn miKpecuB, MO YIIOBHOBAKCHHS CITITYMX OPTaHiB
MiHicTepcTBa OCTHIIT YKpalHH 3A1HCHIOBATH J0CYI0BE
PO3CiiTyBaHHs 3JI0YHMHIB, BUMHEHUX Ha TEPHTOPii abo
B MpuMilneHHsIX JlepkaBHOI KpUMiHATbHO-BHKOHABYOT
cirykOu YKpaiHu, yMOXITUBIIOE 3JIOBKUBAHHS 3 OOKY
MPaIiBHUKIB TICHITCHI[IADHUX YCTaHOB, HEHAJIC)KHE
MTOBODKEHHS 3 0co0aMH, sIKi mepe0yBaloTh B yCTaHOBAX
BHUKOHAHHS ITOKAPaHb YU CIIJUUX 130JIATOPax, a TAKOXK
MIPUXOBYBAaHHs TAaKUX 3JIOBKUBAHb Ta IHIINX IIPOTH-
MPaBHUX IIOCSATaHb BiAIOBIAHUMHE CITy>KOOBHMH (IT0-
camoBuMH) ocobamu MiHicTepcTBa IOCTHIIT YKpaiHH,

¢ CyuacHe Meu4He IpaBo B YKpaiHi. [0JIOBHHIT BEKTOP — rapMOHi3arist
i3 3akoHonaBcTBOM €C. Il{oTmkHeBUK «AnTeka». 7 rpyans 2015 p. Ne 47
(1018). URL: https://www.apteka.ua/article/353484. (nata 3BepHEHHS:
25.01.2019).

" nmkin B.1.. TIpasa mroauan sik hakrop pehopMyBaHHs CyLOBOI CHC-
TemMu YKpaiHu. YKpaiHa: mpaBa JIOAMHH Y TIEpPEeXiHUM nepiof / 3a pen.
B.I. €sinrosa. Kuis : Cdepa, 2001. C. 13-14.
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30KpeMa, 3a MOBIJIOMIICHHSIMH, 3asBaMH 1 CKapraMu Io-
Teprmiymx oci6. ToOTo BiTHECEHHS 70 KOMIIETEHIIT op-
raHiB BKa3aHOTO MiHicTepcTBa 3MIHCHEHHS 10CYI0BOTO
PO3CIiAyBaHHSI, CIII4i SIKAX YIOBHOBa)XCHI PO3CIITy-
BaTH OyJIb-sIKi 3JIOYMHHW, BYMHEHI Ha TepuTOopii abo B
npUMIIeHHSX JlepkaBHOT KpUMiHAIbHO-BUKOHABYOT
CITy>KOH, CIIpHsie BAHUKHEHHIO YMOB, IO TIEPEIIKOKa-
TUMYTh TMPUTIATHEHHIO 70 KPUMIHAJIBHOT BiJIOBIIAb-
HOCTI TIpaIliBHUKIB JepkaBHOT KPUMIHAJILHO-BUKOHAB-
qoi Ciry>kOu YKpaiHH, sIKi MOXKYTh OyTH TPUYETHUMH 0
BUMHEHHS 3JI0YMHIB TIPOTH JKUTTSI, 370POB’SI TA T1AHOCTI
0ci0, siki mepeOyBarTh y MICISX MO30aBJICHHS BOJIL.
Koucrutymitauit Cyn Ykpainu 3a3Havae, o (QyHKINo-
HYBaHHS CJIITYMX OpraHiB [lep)kaBHOT KpUMIHALHO-BH-
KOHABYOI CIIy>)KOW He 37aTHE 3a0e3NECUUTH 3MiHCHEHHS
e(hEeKTUBHOTO PO3CIIIyBaHHS MOPYIICHh KOHCTUTYIIIM-
HUX TIpaB JIFOJAWHU HA KUTTS Ta MOBary 1o ii TiJHOCTI,
10 YHEMOXKJIUBIIFOE BUKOHAHHS JI€PKABOKO il TOJIOBHO-
IO KOHCTUTYIIHHOTO 000B’ 13Ky — YTBEPKCHHS 1 3a0e3-
TICYCHHS TIPaB 1 CBOOO JIFOMMHNI®,

OTxe, MO)KHA 3pOOHUTH 3araJibHUil BUCHOBOK, SIKHI
CTOCY€ThCS HE TUIBKM TCHITCHIIAPHUX CIITIUX a0o
CyniB, aje W cy0’€KTiB KPUMIHAIBLHOTO TIPOIeCy B3a-
raii, siki mepeOyBaroTh y CIy:KOOBIH MiIETIIOCTI TOMY
MAPO3ITY, OO0 TEPUTOPIi SKOTO 3MIHCHIOIOTH KpH-
MiHaJbHE TNPOBA/KEHHsS. BUCHOBOK moisrae y ToMmy,
IO MiJUIETIIICTh OpraHiB, SIKI BEIYTh KPUMIHAJIBHUHN
MPOIIEC, TOMY BiJJOMCTBY, IIOJI0 TEPUTOPIi 0OCIYroBY-
BaHHS SIKOTO 3[ICHIOETHCS TIPOBAIKCHHS, IPU3BOANUTH
JI0 YIEepeKEHOCT], BAHUKHEHHST KOPIIOPATHBHUX 1HTE-
peciB, 3IIOBKHBaHb, YKPUTTS 3JI0YMHIB 1 10 Hee(EKTHUB-
HOCTI Y 3B’SI3Ky 3 IIUM KPHUMIHAJIBHOTO TPOBAIKCHHS
3araiom.

[IpaBomopsimok 3pocTae 3 (pakTHYHUX CYCIIIBHAX
BIZTHOCHH, SK IEPEBO 3 IPYHTY, a pOJib Cy0’€KTa 3BO-
IUTBCSL IO «IIOXIHOTO» OYyTTS HASBHHUX CYyCIUTBHUX
BigHOCHH. TOMY MPaBOMOPSAOK PO3IIISIIAETECS SIK 13-
KaJbHE BiIOOPAKCHHS WX YMOB y CBIJIOMOCTI IaCHB-
HOro cy6’exra’.

MorkHa 3a3HaYUTH, 1O MPABO Ta Oro 3aCTOCYBAHHS
€ TICBHUM BIiJUI3epKAJICHHSIM CYCHUIBHOTO OyTTsI, Horo
peduiekciero. OCKUTbKH y MPOIEci MPaBo3acTOCyBaHHS
BiJIOyBa€eThCsl peduiekcis — IEBHE BiOOpakKeHHsS pe-
AIBHOTO XKHUTTS, TO Cy0’€KT, KUl € MPaB03acTOCOBHHU-
KOM, HE MOXKE OyTH YIaCHHKOM THX «peabHIX» MOJIH,
SIK1 3rOJIOM B1I0OpaKaroThCsi, peIICKCYIOThCS ITij] Jac
3aCTOCYBaHHA TpaBa, 00 TAKMM YHMHOM IIiJI Yac MpaBo-
3aCTOCOBHOT JIISUTBHOCTI BIH «BIJJI3EPKATIOE» caM cede.
3BiJick MOXHa BHMBECTH, III0 CYO’€KT 3acCTOCYBaHHS
MpaBa HE MOXE y TpOIeCi MpaBO3acTOCYBaHHS «Bill-

$ Pimennst Koncrutymiitnoro Cyxny Ykpainu Ne 3-p/2018 y crpasi 3a
KOHCTUTYLIITHUM MOIaHHSAM YHOBHOBaXkeHOro BepxoBHoi Paqu Yipaiuu
3 IpaB JIIOIMHU IOA0 BiAnoBixHocTi KoHeruTynii YkpaiHu (KOHCTHTY-
HitHOCTI) yacTHHU WOCTOi crarTi 216 KpuMiHanbHOTO mpouecyaabHOro
xonekcy Ykpainu Bix 24 xsitast 2018 p. URL: https://zakon.rada.gov.ua/
laws/show/v003p710-18?find=1&text=%EC%B3%ED%B3%F1%F2%
E5%F0%F1%F2#w12. (nara 3Bepuenns: 25.01.2019).

® Makcumos C.U. [IpaBoBasi peajibHOCTb: OMBIT (GHUIOCOPCKOTO 0CMBIC-
nenust. Xapokos : IIpaso, 2002. C. 58-59.

45



Horodetska Maryna

J3epkaioBatiy cede. Ile mpaBmito AesKor MIporo Bij-
TOBI/Ta€ 3aralilbHONIPaBoBOMY mpuHIHITY: «HixTto He
MOYKe OyTH caM CyJJIeto y CBOii cripaBix». L{eit mpuHIMT
MIJIKPECITIOE BUMOTY HEYIIEPE/PKEHOCTI Cy0 €KTa, SIKUN
3acTocoBye mpaso. [IpoTe mpaBmito «He MOKHA BiI3Ep-
KaJIIOBaTH caMoro ce0e» MiIKPECIIoE e i JIOTTYHY T0-
MUWJIKY Y TaKiii OyZI0Bi CTPYKTYpH OpTraHiB CylI0YHMHCTBA.
Lle TBepmKkeHHS Hagae OmHE 3 MPaBWI (HOPMYBAHHS
npeaMeTa BimaHHS: «He Moke BXOZHMTH 10 mpemaMera
BiJlaHHs Cy0’€kxTa Ta chepa CyCHisIbHOrO OyTTS, YacTH-
HOIO SIKOI € BiH camy.

OTxe, MOXKHA 3pOOWTH BHUCHOBOK, IO HAa IiJCTa-
Bl CIEIU(IYHOCTI CYCHJIbHOI chepH, y Mexax SKoi
BUMHSETHCSI KPUMiHAJIbHE MPABOMOPYIICHHS, MOKHA
BHOKPEMHTH IMEeBHUN mpenMeT BimaHHs. [Iporte Takmii
MIPeAMET BiJaHHS HE € MiJICTaBOIO CTBOPCHHS OKPEMO-
IO BIJIOMYOTO cy0’€KTa, SKUH Bejie KpUMIHAIBHUE MPo-
1IeC, a CKOPIIIEe € JIUIIE IMiICTaBOIO CIIeliai3alil Takoro
cy0’eKkTa y MeXax IEeBHOTO BimomctBa. Hampukmanm, y
cmiauux Tiapo3ninax HarioHanpHOT MOMIIT MOXKHA
3aCTOCYBAaTH CIICIIAII3AIII0 CIIUUX 100 PO3CIIiTy-
BaHHS KPHMiHAIFHIX IIPABOTIOPYIICHb Y MEIUUHIH a00
MPOMHUCIIOBIH cepi Ha MPUKIIAIl TOTO, K 3aCTOCOBaHA
criemiamizamis CIOiYuX JIHIKHUX MiIPO3IUTIB  II0I0
KPUMIiHAIGHUX TPaBONOPYIICHD, SIKI BUYMHSIOTHCS Ha
TEPUTOPIi 3aJI3HUYHOTO TPAHCIIOPTY, 3aJi3HUYHOI I10-
poru Tomo. [IpoTe 3ampoBa/KEHHS MOCAITH CIITIUX
y MEBHUX BIJIOMCTBAaX — OXOPOHH 3IOPOB’Sl YU BaXKKOT
MIPOMUCIIOBOCTI — OB ’s13aHe 3 OararbMa HETaTHBHAUMU
CYIYTHIMHU (paKTOpaMH, IIPU3BOAUTH 110 3JIOB)KUBAHb Ta
Hee(hEeKTUBHOTO PO3CITiTyBaHHS.

BpaxoByroun BHKIaJeHE, MOXKHA IOMITHTH IICB-
HI HEIOJIKH 3aKOHOJABYOTO BPETYITIOBAHHS IIpEIME-
Ta BIJAHHS CIIAYUX MiJAPO3ILUTIB Pi3HUX BIJOMCTB 32
crarreto 216 KIIK VYkpainu. Hanpuknan, y pasi Bcra-
HOBIICHHSI TT1APO3/1iJIOM BHYTPINIHBOTO KOHTpoITto Harti-
OHAJILHOTO aHTUKOPYIIIHHOTO 0F0po YKpaiHu 37I0UHHIB,
niependadeHux crartsimu 354, 364-370 KpuminansHoro
KOJICKCYy YKpaiHH, siki OyJId BYMHEHI CIIy’>kOOBOIO OCO-
00tr0 HamioHamsHOTO aHTHKOPYMIiHHOTO Or0po YKpaiHu
(kpiMm nmupekropa HarioHanbHOTO aHTHKOPYHIIIIHOTO
Oropo YKpaiHu, WOro MepIioro 3acTylHHKA Ta 3aCTyIl-
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HUKA), TaKi 3JIOYMHHU PO3CIITYIOTHCS JETEKTHBAMH 3a-
3HAYCHOTO MIiAPO3JILITY.

3 omisAy Ha BKa3aHi BUIIIE HEIOJIKK BIIOMYOTO TijI-
HOPSAKYBaHHS OPraHiB PO3CIIiyBaHHS TOMY K CAMOMY
BiJIOMCTBY, Y SIKOMY IpPAIOOTh MOTCHIIHHI yYaCHUKU
KPUMIHAIBHHUX MPABOINOPYIICHb, BANHEHHS SKUX HPH-
MyCKA€EThCS, MOYKHA 3a3HAYUTH MPO Hee()EKTHBHICTH
TAKOTO KPUMIHAIBHOTO MPOIECYAbHOTO PEryroBaH-
Hs1. Po3ciiyBaHHS KpPUMIHAJIBHUX IPABOIOPYIICHb,
BUMHEHHX CITy’K00BOIO 0c000t0 HarioHalbHOTO aHTH-
KOpYyIIiiiHOTO OrOpO YKpaiHu, 000B’SI3KOBO Mae OyTH
BiJTHECEHE JIO TPEJMETa BiAaHHS CIITUHUX MiAPO3ILTIB
IHIIIOTO BiJIOMCTBA, Hanpukia JlepkaBHOTO GrOpO po3-
CJTiTyBaHb, MOYKJIMBO, 13 3aCTOCYBaHHSIM CIIemiai3aril
Ta BUOKPEMJICHHSI TIEBHOTO MiJAPO3/LTY Y MEXKaX I[OTO
BiZIOMCTBA.

Omxe, TepuTOpiajbHa CHENHU(DIYHICTh TpeaMeTa
BiJITaHHsI € TIPUBOJIOM JIJISl 3aCTOCYBaHHS CIIeIiai3aril
Cy0’€KTIB KPUMIHAIBHOTO TPOBAKCHHS, MPOTE HE €
MiJICTABOO JIJIsI 3aIPOBA/KCHHS HOBOTO Cy0’€KTa Cy10-
YHHCTBA.

BucHoBkn

1. TepuTopiaibHa MITBHUIIA, SIKa BUPI3HAETHCS MEB-
HOIO BIIaJICHICTIO Ta KOMIAKTHUM 30CEPEIKCHHSIM
HaceJIeHHS (Y MeKaX IeBHHUX MICT, pallOHIB, CYKYITHOCTI
HEBEJMKHX MICT), Ta€ IPUBIL TS BiTOKPEMIICHHS TIPeI-
MeTa BiJIaHHS 32 TEPUTOPIATBHUM KPUTEPIEM Cy0’€KTIB
KPUMIiHAJIFHOTO CYIOYMHCTBA y MEXKaX TUX BIIOMCTB, Y
CTPYKTYpI SIKUX 3aIpOBAIHKEHO BKAa3aHI OpraHU KPHMi-
HAJIFHOTO CYIOYMHCTBA HAa IMIJCTaBi IHIIMX KPHUTEPIiB,
TaKuX SK: TEMIIOPAIBHUH, BiOMYUH, BHYTPIIIHbOBI-
OMYHH.

2. TepuTopianbHa JiJIbHUIIA, IKa BUPI3HAETHCS MEB-
HOIO CICU(IYHICTIO Y 3B’SI3KYy 3 ICHYBaHHSIM Ha HIil
NEBHUX 1H(QPACTPYKTypHHUX 00’ €KTIB, IO IMO3HAYAETH-
Csl Ha TUX MPABOBITHOCHHAX 1 MPAaBOIOPYIICHHSIX, SIKI
MOB’sI3aHi 3 III€I0 TEPHUTOPIEI0, MOXKE OyTH TPHBOIOM
JI0 3aCTOCYBaHHsI CIIeIiai3allii NeBHUX Cy0’€KTIB KpH-
MIHQJIBHOTO MPOBA/KEHHA B YMHHINA CHCTEMI OpraHiB
KPUMiHAJIBHOTO CYIOYHHCTBA.
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Nowadays the processes of democratization, liberalization, integration of Ukraine into European and world space
take place. The undisputed significance for these processes is the signing of the Association Agreement between
Ukraine and the European Union. Thus, the rapprochement of Ukraine with the European community, which has
taken place in recent years, affects the sphere of private law relations, which are complicated by a foreign element —
the legal relations that make up the subject matter of international private law.

Having analyzed current doctrine of international private law, the author can conclude that nowadays researchers
are paying more attention to a deep understanding and study of the general provisions of this branch of law rather
than to the analysis of individual sub-sectors and institutes of private international law.

To the author’s mind, the issues relating to the qualification and enforcement of international private law deserve
special attention taking into account their fundamental role in the analysis of the mechanism of legal regulation, its
problems and the prospects for their solution within the framework of the global legal system.

It is crucial to stress that the most discussed issues of qualification and enforcement in private international law
are considered to be conflict of qualification that is also known as conflict of characterization in foreign doctrine
and mobile conflict.

The analysis of scientific sources and legislation of foreign countries gives grounds to make a generalization of
cases when a conflict of qualification may potentially occur. It is important to emphasize that each of the approaches
to qualification (lex fore, lex causae, method of autonomic qualification) has its own advantages and disadvantages.
The problem of a mobile conflict occurs in cases when two different legal orders can be consistently applied to the
legal relations as a result of a change in one of the elements of the norm of the conflict law.

o nuTaHHA MPaB03acTOCYBAHHS Ta NPaBoBoi KBaJidikauii B Mi’kHAPOAHOMY NPUBATHOMY NpPaBi

TI'pamayvkuit Epuecm Mipueeuu
KaHouoam puoudHux Hayx,
doyenm Kaghedpu YyusiibHo20 npasa

Kuiscoroeo nayionanvrnozo ynieepcumemy imeni Tapaca [llesuenxa, Yrpaina

Beryn

Ha cyuacHoMy etami po3BUTKY JOKTPHHU Ta Ipak-
TUKH MDKHapOIHOTO NPHBATHOTO INPAaBa MOXHA KOH-
CTAaTyBaTU IO3UTUBHY JUHAMIKM Yy BHpILIEHHI IpoO-
OJEMHHUX MHTaHb IPABOBOTO PETYIIOBAHHS OKPEMHX
BUJIB TPUBATHONPABOBUX BiHOCHH, YCKJIAJHEHUX
1HO3EMHUM €JIeMEHTOM. MaroTh MicClie TIPOIECH KOJIH-
¢ikanii, yHidikamii MiKHApPOJHUX MPUBATHOIIPABOBUX
HOPM, ypaxyBaHHS CBITOBUX TEHJAGHIIH 1 MiXHapoa-
HOI MPAKTUKH TiJT 9ac po3poOIeHHs Ta BAOCKOHAJICHHS
HAI[IOHAJIPHOTO 3aKOHOMABCTBa y cepi Mi>KHAPOTHOTO
MIPUBATHOTO MIPaBa.

Bonnouac cmif 3a3HauMTH, IO PETYIIOBAHHS OyIlb-
SIKHX TIPABOBIJHOCHH, IIO BXOMSTH A0 HpEAMeETa ramysi
MDKHapOAHOTO TPUBATHOTO IIPaBa, HEYXUIIBHO TOB’I3aHE
3 TaKUMHM IOPUIMYHUMH KaTEropisiMH, SIK TPaBO3acToCy-
BAaHHJ, NIPaBOBa KBasi(ikarlis, npaBomrymMaueHHa. Came 3
HUX MMOYMHAETHCS CKIIAJHUH 1 OaraToeTarrHuid Tporiec pe-
T'YJTIOBaHHS MDKHAPOAHHUX IPUBATHOIPABOBUX BiTHOCHH.

Besnepeuno, mpaBoBa KBamidikaiis Mae MicCIe B
Oynb-sIKii ramysi HalioHanbHOI cucteMu npasa. OHaK
caMme y MDKHapOAHOMY TPHBATHOMY IpaBi kBamigika-
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Iisl MMOCIJJa€ 0COOJIMBE MicCIle, JIAl04YH 3MOTY, IO CYTI,
BIJINIOBICTM Ha NHTaHHS BUOOPY NpaBa, sIKe MiAJsrae
3aCTOCYBaHHIO JUIS DPETYIIOBaHHS MPUBATHONPABOBUX
BiTHOCHH, YCKJIaJHEHUX 1HO3eMHHUM ejieMeHToM. Came
BUBYCHHS 3arajbHUX 3acajl Ta OKpeMHuX mpobieM mpa-
BOBOI KBasti(hikawii y MiXKHapOAHOMY ITPUBATHOMY ITpaBi
Jla€ 3MOTY BM3HAYUTH YMOBHU Ta MPOLEAypy peasizawii
EKCTepUTOPIaTbHOI A1l HallIOHAFHOTO 3aKOHY Ha TepH-
TOpii 1HO3eMHO] JIepKaBH 1 HaBIAKH.

[Mutanasamu npobnem kBamidikamii Ta nmpaBo3acTo-
CYBaHHS B JIOKTPHHI MDXXHAPOJIHOTO MPUBATHOTO MpaBa
3aliManucs Taki BUJIATHI BITYU3HSHI Ta 3apyOiXKHI BUEHI,
sk JL.A. Jlynu, B.B. Jlyns, B. I. Kucins, A.C. JoBrepr,
P.A. Maiinanuk, B.JI. Uy6apes, M.M. borycnaBcbkuii,
B.B. banguniok, [.B. Muponenko, C.I. Kysbpmenko,
O.M. Bacuiwes, [x. Bectneiik, M. Bonbd, JI. Jlene,
M. JIa60e, 1. JIycyaph, Y. Marnyc, A. Barigosns, I1. Jla-
rapx, Jlx. Cropi Ta i BugarHi BueHi. OJiHaK, Ha kKaJlb,
CBOTOJIHI JTIOKTpHWHA MIXKHAPOAHOTO MPUBATHOTO TpaBa
HE J1a€ OJHO3HAYHOI BiJMOBiJI MIOAO Micld, 3MICTY Ta
(yHKIIT TpaBoBOi KBai(ikaii.

BonHouac 1o0cuTh 3HaUHa KiJIbKICTh MTUTaHb, OB s13a-
HUX13MPpOoOIEeMaMUTIPaBO3aCTOCYBAHHS,0COOIUBOCTIMHI
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PI3HUX MIIXOMIB A0 KBamiQikamii y MiDKHAPOTHOMY
MPUBATHOMY TIpaBi, He OyJIu JeTalbHO JociiukeHi. Ha
HAIlly TYMKY, Came BOHH 3aClIyrOBYIOTh Ha OCOOJIHBY
yBary, ajpke JarTh MOXJIMBICTH MPOAHATI3yBaTH HE
JIMIIIE MEXaHI3M MTPABOBOTO PETYIIOBAHHS, a 1 HOro Mpo-
OeMH Ta TEPCHEeKTHBU iX PO3B’sI3aHHS B MEXaX [JIO-
0asbHOT TPABOBOT CHCTEMH.

Merta cTaTTi — BHUCBITJICHHS Ta aHali3 OKpEMHUX
poOJIeM TTPaBOBOT KBaTi(iKaIlil Ta MmiIX0iB JI0 1X BUPI-
MICHHS Y MDKHAPOJIHOMY IIPUBATHOMY TIPaBi.

Buxnan ocHOBHOT0 MaTtepiay

ChOrofiHi BITYM3HSHOIO MPABOBOK HAYKOK JTOCHTh
JICTAIILHO JIOCHI/DKCHO MHUTAaHHS MPaBOBOI KBasi(hika-
mii K y 3arajJbHOTCOPETUYHOMY IUIaHI, TaKk 1 Ha piB-
Hi OKPEMHX Tally3eBUX IOPUANYHHX HayK. 3BepTae Ha
cebe yBary Te, IO came 1Mo co01 Mi>KHAPOTHE ITPUBATHE
[PaBO 3arajioM MOYKHa BH3HAUUTH SIK HAyKy HpO Mpa-
B03aCTOCYBaHHS y c(epi MPUBATHOIIPABOBUX BiHOCHH,
YCKIIaJHEHHX 1HO3EMHHUM EJICMEHTOM.

Y TeopeTHKO-NPaBOBIii HayIll YCTAJICHOIO € TIO3MIIis,
[I0 MPABO3aCTOCYBAHHS CJIiJI PO3IIISIATH SIK TIPOIIEC, 110
CKJIQJIA€ThCS 3 TPHOX OCHOBHHX €TaIIiB, 10 SIKHX BiJIHO-
CSITh TaKi: BCTAHOBICHHS (haKTUUHHUX OOCTABUH CIIPAB,
BU3HAYCHHS FOPHINYHO BXKIMBUX O0CTABUH CIPABU Ta
MOIIYK Bi/IMOBITHOT MPaBOBOT HOPMH, BUPILICHHSI CITpa-
BU I10 CYTI Ta (iKcallis 150ro Bupimenst,

Sx GaunMo, TiepIni 1Ba eTard MOXKYTh OyTH 00’ €f-
HaHI B TIOHATTS MPaBOBOI KBamiQikarii, mo, Ha JTyMKY
aBTOpA, € TIPABUJIBHUM, aJKE caMme IpaBoBa KBamidika-
i € HAWOUIBLI 3MICTOBHUM 1 BAXKJIMBUM CKJIQJHUKOM
[POLIEYPHU MPABO3aCTOCYBAHHSI.

[ToniOHe BUINEHABEICHOMY BH3HAUEHHS TMPOIIOHY-
to1h B.1. Kucine Ta A.C. JloBrepr, sKi 3a3Ha4ar0Th, 110
[PaBO3aCTOCYBaHHS — 1€ CKJIAHUIl MPOIEC, OCHOBHH-
MU CTaiSIMH SIKOTO € BCTAHOBIICHHS (PaKTHIHUX 00CTa-
BHH CIIpaBH, aHaJi3 (aKTiB, [0 MAKOTh ICTOTHE 3HAYCH-
HSl JUTSL CIIPABH, TIOIIYK [IPABOBOI HOPMH, SIKa Bi/IIIOBi1a€
FOPUIMYHIA TIPUPOAI WX MPABOBITHOCHH, BHHECEHHS
Ta HaJeXHe OPOPMIICHHS CYI0BOTO PilllCHHSI.

JleranbHe BH3HAYCHHS MOHSTTS «IIpaBOBa KBamidi-
Kallish» 3aKkpituieHo y ctT. 1 3akony Ykpainu «IIpo mix-
HApOJHE NPHUBATHE MPABO», Y SKil 3a3HAYAETHCS, IO
MpaBoBa KBajiQikallisi — BU3HAYCHHS MpaBa, 10 TiJ-
JITa€ 3aCTOCYBAHHIO IO MPABOBITHOCHH 3 1HO3EMHHM
eneMeHTOM. BBaxkaemo, 1110 BHIIICHABE/ICHE BU3HAYCHHS
MMOBHOIO MIpPOIO0 HE BiJJOOpa)ka€ 3MiCTy IbOTO MOHSTTS
Ta CIpUSIE CIPOILEHOMY YSBICHHIO IIPO MPOIEC MPaBo-
BOT KBami(ikamii y Mi>KHApOJHOMY TIPUBATHOMY TIpaBi,
0 ChOTOJIHI Ma€ MicIle y MPaKTHYHIH MIOIHHI.

BBaxkaeMo 3a HEOOXiJHE 3BEPHYTH yBary Ha JOK-
TPUHAIBHI JIeiHIIT TOHATTS TpaBoBoi Keai(ika-
mii. Ha aymky Takux 3apyOiKHUX JIOCIIJTHUKIB, SK

! Jlasapes B.B. Teopus rocymapcTsa u npasa : yueOHUK Jis Oakanas-
poB. Mockga : M3narensctBo FOpaiit; M1 FOpaiit, 2015. 634 c. C. 446.

2 Mi>xHapojiHe TPUBATHE MPABO. 3arajbHa YaCTHHA : MiJAPYYHHUK / 3a
pen. A.C. Jlosrepra i B.I. Kucins. Kuis : Anepra, 2012. 376 ¢. C. 98-101.
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Jx. Yemmp 1 I1. Hopt, mpornec kBamidikamii — e Bija-
HECEHHS JI0 HAJICXKHOI TIPAaBOBOI KaTeropii MATaHHS, 1110
mocTano 3 o0CTaBUH CIIpaBH, Ky posnisimae cyr. Ha-
npuknaa, B.B. banauHiok 1oTpUMYy€EThCs MO3UIIIT, 1110
i KBamidikamiero y MbKHAPOJTHOMY TIPUBAaTHOMY TIpa-
Bi CIIiJI PO3YMITH FOPUAMYHY OIIHKY MPaBOBOI HOPMH,
sKa CIPSIMOBaHA HA 3’SICYBaHHS METH IPAaBOBOI HOPMH,
BHU3HAYCHHS ii (PAKTHMYHOTO CKJIaay, SIKHH TOKIIAJCHO
B il OCHOBY 3aKOHOJIABIIEM, 1, BIJIMOBIIHO, TIPU3HAYEHA
JUTSL BIJTHECCHHS (DAKTHYHMX OOCTaBHH YU iX IEBHO-
ro eJleMEeHTy J0 cdepu Jii BIAMOBIAHOTO MPAaBOBOTO
IHCTUTYTY, HOpMH. JlOCHIHMK TPOTOHY€E BH3HAYATH
KBaTi(IKaIil0 y MKHAPOTHOMY MPHBATHOMY IPaBi SIK
OararoacrieKTHe MOHSTTS, sSIKe mepeaoavae sk GakTnaHy
KBaJTi(ikaIliro, To0To Aii, CpsIMOBaHI Ha BCTaHOBJICH-
HS (pAaKTHYHUX OOCTAaBHH BIJIHOCHH, YCKJIQJHCHUX 1HO-
36MHHUM €JICMEHTOM, TaK i HOpMAaTHUBHY KBali(hiKaIlito,
CIpSIMOBaHY Ha BH3HAUEHHS IIPABOBOI METH HOPMHU ITpa-
Ba, CIIPSIMOBAHOI Ha PETYINIOBAHHS BITHOCHH, YCKIIaHE-
HHUX 1HO3EMHHUM €JICMEHTOM®.

Ha >xaip, moBHE Ta MpaBWIbHE 31HCHEHHS TTPaBO-
BOT KBamiQikaiii MpUBaTHONPABOBUX BIJHOCHH HE €
3aMopykor0 iX edekTuBHOro BperyimoBaHHs. OIHIE
3 HaAKOUIBII OOTrOBOPIOBAHMX MpPOOJEeM KBaidikarii
Ta MPaBO3aCTOCYBaHHA Y MIDKHAPOJHOMY IIPHUBATHO-
My MpaBi € KOHQIIKT KBami(ikarii, SIKHA TaKoX IO-
3HAYAETHCS MOHATTSIM «IPHUXOBaHI Komi3iiy. OmHi€E0
3 OCHOBHHX NMPUYWH BUHUKHECHHS KOHMIIKTY KBami(i-
Karii cJiJ BBaKaTH Pi3HE PO3YMIHHS Ta IMEHYBaHHS
OJTHAKOBUX TPABOBHX SIBHUII Y PI3HUX MPABOBUX CHCTE-
max®. @. Kan ta E. Bapren, sKi Briepiie 3BepHyIId yBa-
ry Ha npoOneMy KOH(IIKTY KBami(ikarii, 3a3Ha4aIIu,
0 HaBiTh y THX Jep)KaBax, JIec MAlOTh MicIle aHaJo-
TIYHI TIXOMU 70 BUPIMICHHS THX YM 1HIIUX KOJI31M-
HUX [MHUTaHb, MOKYTh BUHUKATH NMPUXOBaHI KOMI3ii K
HACJIIJIOK PI3HOTO MiJAXOJY JO BHU3HAYCHHS MPaBOBUX
MOHATH 1 KaTeropiil, HaJaHHS HEOJHAKOBOTO 3MICTY
IPaBOBUM iHCTUTyTam®,

Ha mamy nmy™mKy, OfHI€EI0 3 OCHOBHUX TIPHYUH
BUHUKHEHHSI KOHQUIIKTY KBamidikarmii cIiji BBa)XaTH
caMOOYTHICTh KOXXHOI MPaBOBOI CHUCTEMH, ii yHIKallb-
HICTh 1 TICBHOIO MIpOIO HEMOBTOPHICTH. Hespaxaroun
Ha 30BHINIHI TOAIOHOCTI OUTBIIOCTI MPABOBUX HOPM
Ta IHCTUTYTIB B MeXax OJHI€l NpaBoBOi CiM’i, HaIlio-
HaJIbHA TIPaBOBA CHCTEMa KOKHOI JIep)KaBH XapaKTepH-
3yEThCS CYKYITHICTIO JIMINE Ti BIacTHBHX O3HaK. Came
TOMY ITiJl Yac aHalli3y KOKHOI KOHKPETHOI KOMi3iiHHOI

3 Yemwmp J1., Hopr I1. Mexaynapoanoe uactHoe npaso. Mocksa : [Tpo-
rpecc, 1983. 725 c. C. 67.

* Banaunaiok B.B. 3a6e3nedenHs 3acToCyBaHHs KOJi3iiHOT HOPMH: KBa-
nidikarist, 3BOpPOTHE BiICHUIIaHHS, 00X1/1 3aKOHY B MIXKHApPOJJHOMY ITPUBAT-
HOMY IIpagi : aBToped. uc. ... Kau1. 1op. Hayk : crell. 12.00.03 «L{uBiib-
HE MpaBo 1 IMBUIBHUN TpoOIEC; CiMEiHe MpaBo; MDKHAPOIHE MPUBATHE
npaBo». Kuis, 2008. 15 c. C.5.

* Lalive P.A. The Transfer of Chattels in the Conflict of Laws. 1955.
URL: https://www.i-law.com/ilaw/doc/view.htm?id=130405.

® Bartin E. La Doctrine des Qualifications et ses Rapports avec le
Caractire National des Regles du Conflit de Lois URL: https://scribd.com/
document/258531666/Etienne-Bartin-La-Doctrine-Des-Qualifications-
Et-Ses-Rapports-Avec-Le-Caractere-National-Du-Conflit-Des-Lois.
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HOPMH CJIiJI 3BepTaTH yBary HacaMIiepe] Ha aHalli3 3Mi-
CTy Ta 3HAUCHHsI TPABOBUX TEPMIHIB 1 TOHATH, chepu ix
3aCTOCYBaHHS .

Jlts 3milicHeHHsI TIpaBHIbHOT KBamidikamii mpaBo-
BIIHOCHH, TOOTO JJIsi BIIHECEHHS X IO MPaBHILHOTO
TUIY (CTAaTyTy), HAacamIepe HeoOX1HO 3IHCHUTH TIpa-
BOBY KBaTi(DiKaIlit0 TOHATH MarepiaibHOTO IMpaBa, sIKi
3aKIIajicHi B 00Cs31 KOJMI31HHOI HOPMHU 3 ypaxyBaHHSM
«HAIIOHAJBHOT HaJEKHOCTI» Komiziinoi nopmm®. Lle
OB’ sSI3aHO HacaMmIepes1 i3 THM, IO TiJT 9ac KOHCTPYIO-
BaHHS KOJII31HOT HOPMH, sSIKa 32 CBOEIO MPHUPOIOI0, SIK
MPaBUIIO, € HOPMOIO HAaIliOHAIBLHOTO 3aKOHO/IABCTBA,
3aKOHOIABEIb BHKOPHCTOBYE BIIACTUBY IJISI BHYTPIII-
HbOI (HAI[IOHAIBHOT) MPABOBOI CUCTEMH TEPMIHOJIOTIIO
Ta Je(iHIIiIo MOHSTS.

s mo3urist akTHBHO KpuThKyBasiacsi M.M. bo-
T'YCJIaBChKHM, SIKAW 3a3HAuaB, IO IiJ] 4ac po3pOOIeHHS
KOJIi3iiHOT HOpMHU, B ii 00cs31 MarTh OyTH 3aCTOCOBa-
HI HAWOIIBII 3arajbHi MPABOBI MOHSATTS, CIUIBHI IS
0ararboX MPaBOBHUX CHUCTeM. BojHOYac TepMiHOJIOTIs
KOJII31HHOT TIPUB’SI3KM Ma€ MICTUTH BUKJIFOYHO MPaBO-
Bi HOHATTS HaLiOHAIBHOI cucTeMu mpasa’. Jluie mic-
JIsl BU3HAYCHHST 0COOJIMBOCTEH 3MICTY Ta 3aCTOCYBaHHS
o0csATy KOMi3iHHOI HOPMH aHaJOTiuHa MpOoIeaypa Mae
OyTH TIpOBENICHA 3 KOJII31MHOK MPHUB’SI3KOKO.

Besnepeuno, icCHyBaHHS TaKOTO SIBHIIA, SIK «HAIlIO-
HaJIBHICTBY» KOJI31MHOT HOPMH, CTBOPIOE ICTOTHI MPO-
OJeMH Ta CKIIQJIHOINI y 3/1iCHEHHI MpaBOBOi KBamidi-
Kallii Ta NpaB03acTOCyBaHHI y cdepi MiKHAPOIHOTO
MpUBaTHOTO MpaBa. Ha Hamry IyMKy, BHHATKOM MO-
JKYTh CIIYT'YBAaTH JIMIIE KOJII31iHI HOPMH, 3aKpIIJICHI Y
MDKHApOIHHX JOTOBOPAaX sIK JKepenax MiKHApOIHOTO
MIPUBATHOTO TIPaBa, a/Ke TMiJI 9ac YKIAJCHHS TaKUX I10-
TOBOPIB BPaxOBYIOTHCS OCOOIMBOCTI MPABOBUX CHCTEM
JeprKaB-y9acHHIb ToroBopy. OnHAK, Ha Kallb, JOJIS Ta-
KHUX HOPM 3aJIAIIAETHCS HAA3BUUAIHO MAJIOIO.

AHami3 HayKOBHX JDKEpeNl 1 3aKOHOTABCTBA 3apy-
ODKHUX KpaiH Jae MiJCTaBH 3pOOWTH y3araJdbHEHUI
BHCHOBOK PO BHIIAJKH, KOJNU ITOTEHINIIHO MOXKE MaTh
MicIle KOHQIIKT KBati(ikarii, ski YMOBHO MOXKHA TTOJTi-
muTH Ha 3 Tpynu. Hanpuknan, no nepmioi Ta HalOUTBII
MOIIUPEHOT TPYIH BUIAJKIB CJIiJl BITHECTH CHUTYAIIIIO,
3a sIKOi MpaBoBa KBai(hikallis 3a HaIlOHAJIBHUM Ta
1HO3EMHHM TIPaBOM BIJIHOCHTH OJHI M Ti cami MpaBo-
BIZIIHOCUH [0 Pi3HMX IHCTUTYTIB ab0 HaBiTh ramysei™.
Ha namy nymky, 1ie# pizHOBHI KOHQITIKTY KBaJTi(ikarii
JOCUTH JIETKO YCYBA€THCS 33 JOTIOMOTOIO 3IHCHEHHS
kBauigikarii 3a lex fori, mo gae MOXIUBICTh OJTHO3HAY-
HO BU3HAYHUTH CTAaTyT IPABOBITHOCHH.

7 Kox X. MexayHapoiHOe 4aCTHOE IIPaBO W CPABHHUTEIBHOE [IPaBOBE-
nenune / X. Kox, Y. Marnyc, I1. Buukiep ¢on Mopendensc. Mocksa :
Mexynapoansie orHomenus, 2001. 690 c. C. 101.

8 Forsyth C. Characterisation revisited: an essay in the theory and
practice of the English conflict of laws. 1998. URL: http://etheses.lse.
ac.uk/1321/1/U062779.pdf.

® Borycnasckuiit M.M. MexyHapoaHoe yactHoe npaso. Mocksa, 2001.
650 c. C. 87.

0 Sz4szy. L'évolution des principes généraux du droit international
privé dans les pays de démocratie populaire. 1969. URL: http://www.idi-
iil.org/app/uploads/2017/05/4025-53-A-OCR-min.pdf.
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JlpyTroro TPyIor0 CJijT BBAYKATH BHIIAJKH, KOJIH Bijl-
HOCHHH, IO BPETYJIbOBaHI 32 HAIIOHAJIBHUM IPaBOM,
HE MOXYTh OyTH HAJIGXKHO BPETYJIbOBaHI HOPMaMH 1HO-
3EMHOTO IpaBa y 3B’S3KY 3 BIJICYTHICTIO BiJIIIOBITHOTO
MPABOBOTO IHCTUTYTY Yy TPABOBIM CHCTEMI 1HO3eMHOT
JIepKaBU. SICKpaBUM MPHUKIAIOM MOXe OYTH THCTHTYT
JIOBIpYOT BIACHOCTI (TpacTy) y KpaiHax aHIJIOCaKCOH-
CBKOI TTPaBOBOI CiM’1 Ta BIJICYTHICTh HOTO MIPSIMOTO BiJI-
MOBIIHUKA y KpaiHaxXx pPOMaHO-TepPMaHCHKOI MPaBOBOT
cucteMu. Y Iid cUTyaIii JOIIIBHO 3BEPHYTHCS 10 KBa-
migikamii 3a lex causae, BHACHIJIOK SIKOT 3aCTOCYBaHHS
CYIOM HOPM iHO3EMHOTO TIpaBa IPHU3BEIC A0 MPaBUIb-
HOTO BPETYJTIOBAaHHS BiINOBIIHUX MPHBATHOIIPABOBHX
BITHOCHH.

BomHouac He 3aBXIM 3aCTOCYBaHHS HOPMH 1HO3EM-
HOTO TIpaBa € €JMHUM BapiaHTOM YCYHEHHsI KOH(IIKTY
KBasTiQikarii y nmpoMy Bunajaky. Came Jyis TaKHX CUTY-
arriif cBoro vacy OyB 3aIpOIIOHOBAHUI METONI aBTOHOM-
HOT KBaJTi(iKaIlii, SKHii, BCTAHOBIIOIOYH y3arajibHEHUH
3MICT HOPM Ta 1HCTUTYTIB, Ja€ MOXJIMBICTh MIPABHIBHO
BU3HAYHUTH KOJI3iifHY HOpMY, sIKa IiUIArae 3aCTOCYBaH-
HIO JT0 KOHKPETHHX MTPAaBOBITHOCHH.

3BepTaroud yBary Ha OCOOJIMBOCTI MIAXOMIB 1O
MOJIONaHHsT KOHMIIKTY KBami(ikaiii y Mi>KHApOTHOMY
MPUBaTHOMY IIpaBi, BBAYKAEMO 32 HEOOXIIHE MpoaHaTi-
3yBaTH MEpEeBark Ta HEJOMIKH OKPEMHUX 13 HUX. 30Kpe-
Ma, HalOUTBII MOIIMPEHUM 13 HAIBHUX CHOTOJIHI IMiAXO0-
JiB ciij BBaxkatu lex fori (3mificHeHHs kBamidikamii 3a
3aKOHOM KpaiHM Cy1y), SKHI 3HAWUIIIOB CBOE 3aKPIIlJICH-
Hs1 Y 3aKOHOJIABCTBI OLIbIIOCTI Nepikan. [IpoaHanizyemo
Horo OLTBII AETABHO.

VY DOKTpHHI MKHAPOJHOTO IPHBATHOTO IIPaBa BBa-
JKAETHCS, MO MEPIIMM JOCTITHHKOM, SIKUH IPYHTOBHO
mpoaHaizyBaB miaxia g0 keamidikanii, 0ys E. bapten.
Bin 3BepTaB yBary Ha Te, [0 KOJIi31iHE MPaBo SIK CKIIa/I-
HUK MDKHApOTHOTO IPUBATHOTO MpaBa € CKIATHHKOM
HAI[IOHAJBHOT TPABOBOI CHUCTEMH. SIK HACNIJIOK, Mae
MICIIe 3aCTOCYBaHHS BiIMOBIIHOT TEPMIHOMIOTIT Ta Tpa-
BOBHX IOHATh, IHCTUTYTIB, BAACTUBUX KOXKHIN OKpeMiit
npaBoBiid cuctemi. TirymMaueHHs KONI3iHHOI HOpPMHU 3
ypaxyBaHHSM 3MICTy HOPM iHO3EMHOTO IIpaBa € HEello-
MYCTHMUM, aJ0Ke 31eOLTBIIOr0 IPU3BOINUTE IO XHOHOTO
BHUOOPY MPABOMOPSIKY, IO MiJJISTaE 3aCTOCYBAHHIO IS
PETYIIIOBaHHS KOHKPETHHX MPHBATHOIPABOBUX BiJIHO-
cuH. E. bapren akueHTyBaB yBary Ha HEOOX1IHOCTI po3-
poOJieHHs 3arajibHOI TEPMiHOJIOrI, sika O 3aCTOCOBYBa-
Jacst y KOJi3iiHOMY 3aKOHO/IABCTBI yCix Kpain®.

OnHuM 13 Oe33arepeyHux nepesar miaxomay lex fori e
TEPMIHOJIOTIYHHHN aCIIeKT, 3HAUCHHSI SIKOTO Y BUPIIICHHI
MUTaHHS KOHQIIKTY KBamidikamii BaXKo mepeOiabInu-
TH. BoiHOUAC 1Iel MmijXi XapaKkTepru3y€eThes 1 IHITMMHA
nepeBaramMu. Hanpuknasn, y cBoix mpamsx B. Ammapyc
3BEpTAE€ yBary Ha Te, II0 3aCTOCYBaHHS MiaXomy lex
fori cipusie 3a0e3nedeHHIo ij1ei €IHOCTI HaIllOHATBHO-

1 Bartin E. La Doctrine des Qualifications et ses Rapports avec le
Caractire National des Regles du Conflit de Lois. URL: https://scribd.com/
document/258531666/Etienne-Bartin-La-Doctrine-Des-Qualifications-
Et-Ses-Rapports-Avec-Le-Caractere-National-Du-Conflit-Des-Lois.
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ro TPaBOMOPSAKY. 30KpeMa, BPAXOBYIOUH HAI[lOHAIbHY
HAJIC)KHICTh KOJI3IHHUX HOPM MIKHAPOIHOTO TpUBAT-
HOTO paBa, €IMHNAM ITiIX0I0M, SIKHil MOKE BUKOPHCTO-
BYBATH Cy/Jisl sIK 0c00a, yIIOBHOBAYKCHA Bijl IMEHI Jiep-
JKaBH 3/TIMCHIOBATH MTPABOCYIIS, € came minxin lex fori,
BPAXOBYIOUH, 1[0 CY//IsI YIIOBHOBAKCHHI HA MPUAHSATTS
FOPUINYHO 3HAYYIIUX PIllICHb JIMILE B MEKaX BIACHOTO,
HAIIOHAILHOTO TPABOMOPSIIKY. [IUTaHHs 3aCTOCYBaH-
Hs 1HO3€MHOTO TIpaBa Ha TEPUTOPIl 1HIIOI Jep:KaBh
BHKIIMKAIOTh OOTPYHTOBaHI CYMHIBH I0JI0 KOMIICTEHITIT
Ta MOXJIMBOCTI cyay 1e 3pooutu. He crmia 3abyBatu i
PO Te, 110, 3A1MCHIOIYH (haKTHYHY KBaTi(Dikairo, T00-
TO OLIHIOWYH (PaKTHUHI OOCTABUHU CIIPaBH, CyJ1 BJa-
€ThCSI IO TPAKTYBAHHS TaKUX OOCTABUH BiAMOBIIHO 10
HOPM i IPHHIMUIIB HALIOHAILHOI IPABOBOI CHCTEMHZ,
Burmajku 3aificHeHHs (akTHyHOI KBamiikaIlii Bigmo-
BiztHO J10 lex fori, a HOpMaTHUBHOI KBasi(hiKaIii 3riHO 3
lex causae, Ha Hallly TyMKY, BUIQIOThCSl CyMHIBHUMH Ta
Majoe(HEKTHBHUMH.

OpHak He c1i1 32a0yBaTH 1 PO HEJIOTIKH, 10 MICTUTh
y co0i miaxig lex fori. Ha aymky iHO3eMHUX aBTOpIB,
Takux sik, M. Paben, I'. baridounn, lex fori cripusie icHy-
BaHHIO IOPUIMYHOTO 130JISI10HI3MY, 1110 B YMOBax iHTe-
rpaiii Ta HaOJVMKCHHS MPaBOBUX CHCTEM Ta CKOHOMIK
Pi3HMX KpaiH € aKTyaJbHOIO MPobIeMoro®s, !,

[Ilo cTocyeThecsl TakMX MIIXOMIB, sIK lex causae Ta
METOJI aBTOHOMHO1 KBauti(hikaIlii, 3a3HauuMo, 110 BOHU
€ MeHII nomupeHuMu. Ha Halry gyMKy, 1ie 1moB’si3aHo 3
00’ €EKTHBHOIO CKJIAJIHICTIO X 3aCTOCYBaHHIO Ta BiJICYT-
HICTIO HAJIC)KHOT KOMIIETEHIIiT Cy0 €KTIB IIPaBO3acToOCy-
BaHHSI.

BaxnuBo 3BepHYTH yBary Ha aHaji3 MiJIXOLy 10
YHUKHEHHSI KOH(ITIKTY KBaJTi(iKaIii, SKuii 3aKpirieHHA
y 3akoHi Ykpainu «IIpo Mib>kHapoIHE MPUBATHE ITPABOY.
BinmoBimHo 710 CT. 7 3aKOHY TiJx 4ac BU3HAYCHHS Tpa-
Ba, IO MiJUIATa€ 3aCTOCYBAHHIO, CYJl UM 1HIIUE OpraH
KePYEThCS TIIYMAYEeHHSM HOPM 1 MOHATH BIAMOBIIHO JI0
npaBa YKpaiHu, SIKIIO 1HIIE HE Tepe0adyeHo 3aKOHOM.
SIKIII0 HOPMHU 1 IOHSATTSI, 1[0 TOTPEOYIOTH MPABOBOT KBa-
migikarii, He BiZoMi ipaBy YKpainu abo Bijomi mif iH-
00 HA3BOKO 200 3 1HITHUM 3MICTOM 1 HE MOXYTh OyTH
BH3HAYCHI NUITXOM TIYMayeHHs MPaBOM YKpaiHH, TO
i 9ac iX MpaBoBOi KBai(iKaIlii TAKOXK BPaXOBYETHCS
MPaBO IHO3EMHOI JIepKaBH >,

Sx GaurMo, Mae MicCIle CHUTYAIlisl, KOJIW 3arajlbHuM,
OCHOBHHUM ISl 31MCHEHHS TPaBOBOI KBaiQikaIii €
minxin lex fori, a lex causae 3acTOCOBYEThCSI SIK JTOJAT-
KOBHI y pa3i, KO BITHOCHHH, IO MAlOTh MicIe 3a
HAI[IOHAJPHUM TIPAaBOM, HE MAlOTh BIAMOBIAHOTO Tpa-

2 Masxopusa M.B. MHCTHTYT NpaBoBOH KBaIM(HUKALMK B MEX/yHA-
POZIHOM YaCTHOM IIpaBe: COBPEMEHHBIH B3I U epcneKTHBbL. Opuau-
yeckas Hayka 1 npaktuka. 2016. T. 12. Ne 1. C. 98-110. C. 101.

3 Batiffol H. Aspects philosophiques du droit international privé. 1956.
URL: https://digitalcommons.law.lsu.edu/cgi/viewcontent.cgi?article=25
22&context=lalrev.

!“RabelM.E. Leproblemedelaqualification. URL: https://heinonline.org/
HOL/LandingPage?handle=hein.journals/rvditp2 7&div=3 &id=&page.

15 TIpo MiXKHApOJIHE TIPUBATHE MPaBO : 3aKOH YKpaiHu Bix 23 uepBHs
2005 p. [cranom Ha 22.08.2018 p.]. Binomocti Bepxosnoi Pagu Ykpainu.
2005. Ne 32. Cr. 422.
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BOBOT'O IHCTUTYTY B 1HO3EMHIH JiepkaBi ab0 Mae Mic-
IIe 3aCTOCYBaHHsI iHIIOT TepMiHoorii. Ciif 3BepHYyTH
yBary, 1o 3aKpiieHuid y 4. 2 cT. 7 3akoHy miaxin lex
causae € JJOCUTh OOMEKCHHIM, aJKe CTOCYETHCS HE aB-
TEHTUYHOTO 3aCTOCYBaHHS HOPMH IIpaBa iHO3EMHOI
JIepKaBu, a OOMEXKYETbCS HOTO BpaxyBaHHSIM I Jac
3MIACHEHHS TPOIeIypu MpaBoBoi KBamidikarmii. s
HOpMa KOPECIOHIYE CT. 8 3aKOHY, Y sAKii niependadaeTh-
csl TIpoIelypa BCTAHOBJICHHS 3MICTy HOPM IpaBa iHO-
3eMHOI JIepKaBH .

OpnHiero 3 mpoOiieM TpaBoBOi KBasi(hikarlii ¢
BBakaTh MOOUTbHMN KOH(DIiKT. Hampukiian, Ha TyMKy
I'B. lNanymieHka, CyTHICTh SBUIIA MOOUTLHOTO KOH(ITIK-
Ty 3BOJUTHCS IO CHUTYallii, KOJM BHACIIIOK 3MIHH OJI-
HOTO 3 eJIEMEHTIB MPUB’SI3KM KOMi31i{HOT HOPMH JI0 TIpa-
BOBIJIHOCHH TIOCIIZIOBHO MOKYTh 3aCTOCOBYBATHCS J[Ba
pi3ui npaBonopsiaku'’. MoOibHU# KOH(ITIKT, SIK TIPaBH-
JI0, Ma€ MICIle Y TPUBAKOYHMX BIIHOCHHAX, HATIPUKIIAT Y
CIMEIHHMX, CIIAJKOBUX TOIIO. Po3rissHeMO Ha TIpUKIIai.

YosoBik 1 KiHKa, sKi Oynm rpomMajasHamu Pecrry-
omikn Ywmoi, yxinanu nwmo0. [licns ykinagaeHHs nuto0y
BOHHM Tiepeixanu o PecmyOmiku [Tonbmii ta orpumanu
MOJIbChKE TPOMAJIHCTBO. Uepe3 ACSKHIl Yac MOoApyX-
JKsl BUPIIIAIIO PO3ipBaTH IILTFOO, IO MPSIMO JI03BOJICHO
3aKOHOMaBCTBOM [1oJ1b11i 1 BOHOUYAC MPSIMO 3200POHEHO
y PecnyOmini Ywti. 3 11bOro NpHBOJy BUHUKAE OOIPYH-
TOBaHE NHTAHHS: SKE MPABO INUIATAE 3aCTOCYBAHHIO
JI0 BITHOCHH, III0 BUHUKAIOTH y 3B’SI3KY 3 PO3ipBaHHAM
U0y (HacamIepea MoBa Hje Mpo HasBHICTH a0o BiJl-
CYTHICTh IMOTEHIIIHHOT MOKIIMBOCTI PO3ipBaTH IILITIO0).

VY BuIIeonucaHii cuTyalii, MaOyTh, HEPIIHM, IO
cragae Ha ITyMKY, € Te3a MpO BHU3HAHHS 1HO3EMHHMH
JiepKaBaMH Cy0’€KTHBHHUX TpaB 0ci0, HAOyTHX HHUMHU
Ha 3aKOHHMX ITiJICTABaX Ha TEPUTOPIl 1HIIMX JICPIKaB.
OnHak (adyna cripaBH JIa€ MiJCTaBH JUIsl BACHOBKY, 1110
TaKe MPaBUIIO HE € IOBHIM, aJKE CTOCYEThCS JIMIIE Ma-
TepiaIbHOTO MpaBa JACpPKaBH, Y sIKill Take cy0’eKTHBHE
MPaBO BUHUKIIO O€3 ypaxyBaHHSI MOKIUBUX 3MiH CHTY-
arii. € IMHOMOXXITMBUM BUPIMICHHSM M€l CUTYyAIl CITij
BBA)KAaTH TOYHE TOTPUMAHHS KONI3iHHIX HOPM 3 TOIJISI-
Iy TIpEIMETa PeryIIOBaHH IS BiIOKPEMIICHHS IIUTaH-
Hs IIACHOCTI MiJICTAB BUHUKHEHHSI TIPABOBITHOCUH BiJ
JIUHACHOCTI TIPABOBHMX HACIIJIKIB TAKUX BIHOCHH.

Omxe, y 3a3HaueHidl Buiie (alyni MaTepianbHe
npaBo [losplni miasarae 3aCTOCYBaHHIO 10 MalOyTHIX
HACJIIJIKIB NUTIOOHUX BIJIHOCHH, a MaTepiajbHE MPaBo
Yrti MoKe 3aCTOCOBYBATHUCS JIUIIIE IJIST BUPIIICHHS TH-
TaHHS [IOAO0 BU3HAYEHHS AIMCHOCTI a00 HENiMCHOCTI
YKJIaJICHOTO MUTFO0Y Ta 1HITUX MUTAHb 0 MOMEHTY 3Mi-
HU KOJII31HHOI pUB’3KH (B onucaHiit ¢palymi — rpoMa-
JISTHCTBA).

Bonnodac y 4. 2 ct. 61 3akony Ykpainu «IIpo mix-
HapOIHE IPUBATHE MIPAaBOY» MPSIMO IepeadadacThCsl, o

16 [Ipo Mi>KHApOJHE MPUBATHE NPaBO : 3aKkoH YKpaiHu Bix 23 yepBHs

2005 p. [cranom Ha 22.08.2018 p.]. Binomocti BepxoBroi Paau Ykpainu.
2005. Ne 32. Cr. 422.

7 Tanyuierko I.B. AkryasbHi mpo0iiemu 3acToCyBaHHs KOJIi3iiHOT HOp-
MU B MDKHApOJHOMY NpHBaTHOMY Tpasi. bronerens MiHicTepcTBa roc-
tunii Yipainu : Odiniiine Bunanns. 2014/1. Ne 6. C. 162-171. C. 165.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/19
WWW.REOS.UNI-GOETTINGEN.DE
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oOpaHe IS pEeryIIFOBaHHS MATHOBUX B1IHOCHH MOJPY K-
s TIPaBO TIPHUITHHSIE 3aCTOCOBYBATUCS 200 3MIHIOETHCS
3a 3T0JIOK0 CTOPIH Y pa3i 3MiHH 0COOMCTOrO 3aKOHY abo
3BHUYANHOTO Miclls TIepeOyBaHHS TOTO 3 MOAPYIOKS, J0
0COOKCTOro 3aKOHY a00 3BHYAHOTO Micis nepeOyBaH-
Hs sikoro Oyiio mpuB’sizaHe oOpane mpago. Lle cnipuse
BHPIIICHHIO TPOOJIEMH MOOUTEHOTO KOH(IIIKTY.

[ToromxkyeMocs 3 O3UIIIERO, IO TTPOOIeMa MOO1ITb-
HOTO KOH(QUIIKTY Y MDDKHAPOJHOMY IPUBATHOMY IpaBi
Ma€ JIeKiJIbka OCHOBHHMX NUISIXiB ii po3B’s3aHHs. Ha-
npuknaj, ["B. ['anyuieHko npononye BUKOPUCTOBYBa-
TH OJTUH 13 YOTUPHOX OCHOBHHUX T AXOIB: 3aCTOCOBYBa-
TH TIPABOIIOPSIOK, SKAU MIAJISATaB 3aCTOCYBaHHIO Ha
MOMEHT BHHHKHCHHS IIPAaBOBIIHOCHH; 3aCTOCOBYBATH
HOpPMH TIpaBa, [0 BU3HAYAIOTHh BUPIMICHHS MIpooOIe-
MU KOH(QUTIKTY 3aKOHIB Yy 4aci; 3aCTOCOBYBAaTH HOPMH
MIPaBOMOPSIKY, Y SIKOMY MalOTh MicIle 0OCTaBHHH, IO
3aKpiIUIeHI B TMPUB s3I KOJI31HHOI HOpMH; 00upa-
TH TIPABOIOPSJIOK 33 MPHUHIIMIIOM HAHOUIBII TiCHOTO
3B s13KYy 'S,

'8 Tanymenko ['B. AkryanbHi npoGiiemu 3acToCyBaHHS KOMi3iHHOI HOP-
MH B MDKHapOJTHOMY NPHBaTHOMY IpaBi. bronerenb MiHicTepcTBa IOCTHILT
Vxpainn : Odiniitne Bunanns. 2014/1. - Ne 6. C. 162-171. C. 166.
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BucnoBkn

Ha cywyacHomy erami pO3BUTKY MIKHApOIHOTO
MIPUBATHOTO MpaBa Ma€ MicLe BeJIMKa KiJIbKICTh K Te-
OpETHYHUX, TaK 1 MPAKTUYHUX Mpo0seM, OB’ A3aHuX 13
MIPaBO3aCTOCYBAHHAM 1 MMpaBoBOIO KBamidikauiero. On-
HUMH 3 OCHOBHHUX ITPOOJIeM MpaBoBoi kBasihikawii ciiifg
BBakaTW KOH(UIIKT KkBami(ikauii Ta MOOUIBHUN KOH-
¢uikt. Konduikr kBamigikamii Moxke BUHUKATH 4epes
TaKi MIPUYUHM: [TPaBoOBa KBami(ikaiis 3a HaIl[lOHATbHUM
Ta 1HO3EMHHUM TIPaBOM BIJIHOCHUTH OJIHI i Ti cami mpa-
BOBIZIHOCHH J0 PI3HUX 1HCTUTYTIB a00 HaBiTh rany3eu;
BiITHOCHHH, 1110 BPETYJIbOBaHI 3a HalllOHAJILHUM TIpa-
BOM, HE MOXYTb OyTH HaJIe)KHO BPETYIbOBaHI HOPMaMH
1HO3EMHOTO IpaBa y 3B’sA3KY 3 BIICYTHICTIO BiJOBIHO-
rO TIPaBOBOTO 1HCTUTYTY Y IIPaBOBill cucTeMi iHO3eMHOT
JIep’KaBH; B 1HO3EMHOMY TpaBi BiICYTHi NpaBOBUIA 1H-
CTUTYT, IO SIKOTO BiJICWJIA€ HAI[IOHAJIbHA KOJIi31i{HA HOP-
Ma BHACJIJIOK ii 3acTOCyBaHHs 70 npaBoBigHocuH. [Ipo-
O6nema MOOUTEHOTO KOH(UIIKTY Ma€ Micle Y BUMAAKaXx,
KOJIM BHACIIJIOK 3MiHHM OJHOTO 3 €JIEMEHTIB MPHB’A3KH
KOJIi31{HOI HOPMH 10 MPABOBIIHOCHH MOCIiJJOBHO MO-
JKYTh 3aCTOCOBYBATHUCS JIBa Pi3HI MPABOMOPSIKH.
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Some aspects of international and national legal provision of seafarers’ certification system

Yeleazarov Oleksandr

Candidate of Juridical Sciences,

Associate Professor at the Department of Navigation and Ship Management,
Dean of the Faculty of Shipping
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The author of the article examines aspects of the legal regulation of the certification system for seafarers in Ukraine,
both internationally and nationally. The article also discusses the current state of legal support of the certification system for
seamen and river fleet seafarers. It is said that the legal framework includes legal mechanisms that exist at the national and
international levels. The author analyzes the Ukrainian system of training and certification of seamen and concluded that
in recent years the system of certification has undergone many reformal changes and in recent years has been modernized
and brought in line with international standards. Yes, the modern organizational structure of the marine education system,
training, assessment of competence and diploma, including the issuance of medical certificates of seamen includes three
bodies of state authority: the Ministry of Infrastructure of Ukraine, the Ministry of Education and Science of Ukraine,
and the Ministry of Health of Ukraine. But despite the achievements in the field of training specialists in the marine and
river fleet, the author of the article noted certain shortcomings, among which indicates the lack of implemented regulatory
acts. This means that Ukraine does not comply with the Convention for a long time. Thus, analyzing the current state
of legal provision of the Ukrainian diploma system, taking into account the opinions of experts, the author of the article
concluded that the Ukrainian system of certification of seafarers falls into the “black list”. The “IMO Black List” is a list
of countries that do not comply with or do not adequately meet the requirements of the Conventions. Another problem in
Ukraine pointed out by the author of the article is the absence of official texts of the SOLAS and MARPOL conventions
in Ukrainian. The problem of using the Ukrainian language is in the training centers. The question of using the Ukrainian
language in marine education and in marine practice is very complicated.

I[emci ACIIEKTH Mi)RHapOIlHOl"O Ta HalliOHaJIbHOFO nmpaBoBOIro 3a0e3meueHHs]
CUCTEMU TUIVIOMYBAHHSA MOpﬂKiB

€Encazapos Onexcanop llemposuu

KaHouodam puouyHux Hayx,

ooyenm Kaghedpu cyOHOB0OIHHS MA KEPYSAHHSL CYOHOM,

Ooexan ¢haxynomemy cyOHOB0OIHHS.

Hepoicasnozo ynisepcumemy iH@pacmpykmypu ma mexHonozi, Yxpaina

Beryn

HopmaruBHo-TIpaBoBe 3a0e3MeueHHsT — € IPaBo-
Bi MeXaHi3MH, SKi (PYHKIIOHYIOTh Ha HAIlIOHAIBHOMY Ta
MDKHApOAHOMY piBHSX. BOHM MOXyTh OyTH 00OB’SI3KO-
BUMH 1 IPUMYCOBUMH (HAI[IOHAIBHI 3aKOHM 1 TPaBUIIA,
JIOTOBipHi 3000B’s13aHHs1) 200 TOOPOBUTEHIMHU (TTAKTH PO
J0OPOYECHICTh, KOAICKCH MOBEAIHKH, YTOAU MPO KOHTPOJIb
Hajl 030poeHHsIMK)!. Pa3oM BOHH YTBOPIOIOTH FOPUIHYHY
OCHOBY, sIKa 3aCTOCOBY€ETHCS JUTs (DYHKIIIOHYBAaHHS CHCTe-
MH JTUIUIOMYBAHHS IPAI[iBHUKIB MOPCHKOTO Ta PIYKOBOTO
(roty. YkpaiHChKa cucTeMa MiJIrOTOBKH Ta JUILIOMYBaH-
HS1 MOPSIKIB OCTaHHIMH pOKaMu Tepexuiia dararo pedop-
MaIliHMX 3MiH, Oylla MOJICpHI30BaHa i IPHBE/ICHA Y BifIIO-
BIJIHICTB JI0 MDKHAPOJIHUX CTaH/IaPTiB.

BukJiag ocHOBHOTO MaTepiairy

Jo cydacHOi opraizamiiiHOi CTPyKTypH CHCTEMH
MOPCBKOT OCBITH, MiATOTOBKH, OI[IHKA KOMIIETEHTHOCTI

' Caiir LinicHicts  cexktopy — Oe3rexw. URL:

https://securitysectorintegrity.com/uk/

Tpec-penis.
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Ta JUIMJIOMYBaHHS, BKJIIOYHO 3 BUJAYe0 MEJIUYHUX CBi-
JIOLITB MOPSIKiB, MAIOTh CTOCYHOK TPU OpraHH JAepKaB-
Hoi Bnaau: MiHicTepcTBO iH(pacTpyKTypu YKpaiHw,
MiHicTepcTBO OCBITH 1 HaykH YKpainu 1 MiHicTepcTBO
OXOPOHU 3/I0OPOB’Sl YKpaiHH.

Buxonanusi ¢yHKUiH, siKi Bu3HaueHi crartsimu 10 1
51 Kogekcy TOproBeiabHOr0 MOpEIJIaBCTBa YKpaiHw,
LI0/I0 3AiMICHEHHS JepXaBHOTO 1 3arajlbHOTO KepiBHU-
LTBa 3 MUTaHb MIATOTOBKU Ta JUIUIOMYBaHHS MOPSKIB
nokJiazieHo Ha MiHictepcTBo iH(pacTpyKTypu YKpaiHu.

MinictepcTBO iHPpacTpyKTypu Ykpainu (nani — Mi-
HiH(PPACTPYKTYPH) € IECHTPAIILHUM OPraHOM BUKOHABYOT
BJIaJIM, JiSUIBHICTh SIKOTO CHPSMOBYETHCS 1 KOOPIUHY-
eTbest Kabinerom MinicTpiB Ykpainu. MiHiHppacTpyk-
TYpH € TOJIOBHUM OPraHOM Yy CUCTE€Mi HEHTPAIbHUX Op-
raHiB BUKOHABYOI B 1 y (OpMyBaHHI Ta 3a0e3Me4eHH1
peaunizauii Aep)kaBHOI MOMITUKHA B Tally3l MOPCBKOTO 1
PIYKOBOTO TpaHCHOPTY. 3riHO 3 MyHKTOM 4, [TonoxeH-
HS PO MiHICTepCTBO 1HPPACTPYKTYPH, BiANOBITHO 10
MOKJIAZICHUX Ha HHOTO 3aBJiaHb, KPIM 1HILIOTO:

— Oepe yuyacTb y AISUTBHOCTI MIKHAPOAHUX OpraHi-
3aI1iif, po3polisie Ta yKiIagae Mi>KHapOIHI TOTOBOPH;
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— y3arajpHIOE TIPaKTUKy 3aCTOCYBaHHS 3aKOHO-
JIaBCTBA 3 MATaHb, [0 HaJIeXKaTh 10 KoMIeTeHmii MiHic-
TEpCTBa, PO3POOIISIE TIPOO3HINIT MO0 BIOCKOHAICHHS
3aKkoHIB Ykpainwu, akTiB [Ipesumenta Ykpainu, Kabine-
Ty MiHicTpiB YKpaiHu Ta B yCTAHOBJICHOMY MOPSJIKY
BHOCHTS iX Ha po3risi [Tpe3unenTosi Ykpainu ta Kaobi-
HeTy MiHicTpiB Ykpainu.

MiHiH)PACTPYKTYpH 3 METOI OpraHi3allii cBO€l mi-
SUTBHOCTI CIIPHSIE BIJIMOBIIHO 70 3aKOHOJABCTBA 3a0€3-
MEYCHHIO BUKOHAHHSI MDKHAPOIHHUX JOTOBOPIB YKpaiHH,
3OIMCHIOE B MEKax CBOIX ITOBHOBAXXEHb 3aXOU IIOIO
iMIUIEMeHTalil B HallOHAJIIbHE 3aKOHOIABCTBO II0JIO-
JKEHb MIKHAPOJIHUX JIOTOBOPIB, MO0 AKKX € YKpaiHa.

MiHicTepcTBO OCBITH 1 Haykn Ykpainu (ami — MOH)
Hece BIAMOBITAIBHICTS 32 BUKOHAHHS BUMOr KOHBEHIIIT
3 [TiArOTOBKM Ta TUTUIOMYBaHHS MOPSIKIB IIOJI0 OCBITH
MOPSIKIB Y BUIIHX 1 MPodeciiHO-TEXHIYHUX MOPCHKHX
HaBYAJIBHHX 3aKJIaaxX.

MOH Bignosigao 10 cBoro IlomokeHHs: Gopmye i
3a0e3reuye pearizallito Jep>KaBHOI TOJITHKH, 3IIHCHIOE
HOPMATHBHE pETYIIOBAHHS, BH3HAYA€ IIEPCIEKTHBU 1
MPIOPUTETHI HAIIPSIMUA PO3BUTKY Y chepi OCBITH, a TAKOK
y cdepi epkaBHOTO HaIsILy (KOHTPOIIO) 3a JIisUTbHIC-
TIO HABYAJILHUX 3aKJIaJiB HE3AJICKHO BII 1X MIAMOPSI-
KyBaHHS 1 ()OPMH BIIACHOCTI; pO3pOOIISE 1 3aTBEPIIKYE
CTaHJAPTH 3 KOHKPETHUX Npodecii; 3MiicCHIOE HOpMa-
THBHO-TIPABOBE Ta HABYAJIHHO-METOIMYHE 3a0€3ICICHHS
(yHKITIOHYBaHHS HABYAJIbHUX 3aKJaJliB; 3MIIHCHIOE JIi-
[ICH3yBaHHS Ta aKPEIUTAIIII0 BUIMX HABYATGHUX 3aKJIa-
B 1 3aKJ1a/1iB MiCIISLAUILIOMHOL OCBITH.

MOH Hece BiNMOBIAATBHICTD 32 PO3POOICHHS JIep-
JKaBHUX CTaHJIAPTIB OCBITH, 32 HABYAJIbHI TUIAHH OCBIT-
HIX TporpaM IiJrOTOBKH, KBali(iKalliiHUN piBEHb
BHKJIaJaviB, a TAKOXK 32 KBai(hiKalliiHUK piBEHb, TKAN
MOXXe OyTH OTpHMAaHHH CTYICHTAMH, SKi HaBYAIOTHCS,
HE3aJIC)KHO BiJ PIBHS MOPCHKOTO HABYAILHOTO 3aKja-
Jly — akaJieMil, YHIBepCUTeTY, KoJepKy abo mpodeciii-
HO-TEXHIYHOTO YUHIIHIIA.

Bumoru Konpennii [1/IHB 3 MaHIIbCHKUME TIOTTPAB-
KaM{ Ha BHMOTY MiKHApOIHOI MOPCHKOI opraHizarii
BBEJICHI B HABYAJIBbHI IUTAHU BCIX MOPCHKUX HABUAIBHUX
3aknaniB. Jlep:kaBHI CTaHIAPTU OCBITH BCTaHOBIIOIOTH
BHMOTH JIO 3MICTY, 00CSITY 1 piBHS OCBITHBOI Ta (haXxoBOI
MiJITOTOBKU B YKpaiHi. BOHN € 0CHOBOIO OIIIHKH OCBIT-
HBOTO Ta OCBITHHO-KBaJI(hiKAI[IITHOTO PiBHS IPOMaJisiH
HE3aJISKHO Bix (opM ojepkaHHs OocBiTH. JlepkaBHi
CTaHIAPTU OCBITH PO3POOITIOTHCS OKPEMO 3 KOXKHOTO
OCBITHBOTO Ta OCBITHBO-KBaJIi(hiKaI[ITHOTO PiBHA 1 3a-
TBepMKyIOThCs Kabinerom MinicTpiB Ykpainu. [amyse-
Bi CTaHIAPTU PO3POOILIIOTHCS IJIsT KOXKHOTO OCBITHBOTO
KBaJTi(hiKaIiHHOTO PiBHS MiATOTOBKH (HaxiBIIB I KOX-
HOTO HAIpsSIMy Ta CIIEIiaJbHOCTI IMiroTOBKU (haxiBIIiB,
JUTS KOXKHOT KBamiikarrii.

MiHicTepcTBO OXOpOHHU 3M0pOB’sT YKpainu (mami —
MO3) 3niiicHIoE hopMyBaHHS Ta 3a0€3MCUCHHS peati-
3amii Jep KaBHOI MONITHKH Y cepi 0OXOPOHH 3A0POB s,

2 Caiir MinicrepctBa  indpactpykrypu. IIpec-pemis.  URL:

https://mtu.gov.ua/timeline/Zakonotvorcha-diyalnist.html
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(dbopMyBaHHS JepKaBHOT MOJITHKH Y cepl KOHTPOIIO
SIKOCT1 MEAMYHUX TIOCTYT.

MO3 BignosigHO 10 cBoro [lomoxkeHHst Gopmye i
3a0e3redye peanizallito Jep>kaBHOT MOJITHKU Yy cdepi
OXOPOHH 3JIOPOB’S, BCTAHOBJIIOE MPHJIATHICTH MOpSKa
JI0 poOOTH Ha CYNHI 3a CTaHOM 3110poB’s. Crarrero 52
Konekcy ToproesbHOT0 MOpeIIaBcTBa YKpaiHu repe-
0a4yeHo, 10 «... JO POoOOTH Ha CYIHI JOMYCKaIOThCS
0co0M, BU3HAHI TIPUAATHIUMH JJIS IIHOTO 32 CTAHOM 3710~
poB’si. BUCHOBOK Mpo MpUAATHICTH [T pOOOTH Ha CYJIHI
3a CTAHOM 37I0pPOB’ 51 3MIHCHIOEThCS MiHICTEPCTBOM OXO-
POHU 3710pOB’si YKpaiHW BiJIOBITHO JIO MPaBHJI, BCTA-
HOBJICHUX IIUM MiHicTepcTBOM»®,

MO3 VYkpaiHu BIAMOBIIHO IO MOKJIaICHUX Ha HHOTO
3aBllaHb, KPiM 1HIIIOTO:

— BCTaHOBJIIOE MPHUJIATHICTH MOpsIKa 110 poOOTH Ha
CYJIIHI 32 CTAHOM 3]I0POB’S1;

— 3aTBEP/IKYE IOPOKY TEPETIKH YCTAHOB OXOPOHH
3JI0OPOB’S, SIKI MArOTh MPABO POBOJUTH MEIUYHUI OT-
TS, MOPSIKIB 1 BUJIa9y METMYHUX CBiJIOITB;

— 3IIMCHIOE KOHTPOJIb 1 HaIVIST 3a JOTPUMaHHIM
3aKOHOJ/IaBCTBA IPO OXOPOHY 370POB’SI.

JlepxaBHa city’k0a MOPCBKOTO Ta PIYKOBOTO TpaH-
cniopty (Mopchka anMiHicTparltisi), Bianosigno no Ilo-
JIOXKEHHS, € IICHTPaJIbHUM OPraHOM BHKOHABYOI BIIAJIH,
JUSUTBHICTh  SIKOTO CIIPSIMOBYETHCS 1 KOOPAMHYETHCS
Kab6inerom MinicTpiB Ykpainu yepe3 MiHicTpa iH}ppa-
CTPYKTYPH, SIKUH pealtizye JepKaBHY IMOJITHKY y ce-
pax MOPCBKOTO Ta PIYKOBOTO TPAHCIOPTY, TOPTOBENb-
HOTO MOPEIJIABCTBA, CY/JIHOIUIABCTBA Ha BHYTPIIIHIX
BOJIHUX MUIAXaxX, HaBiramiiHo-riaporpadiuHoro 3abes-
TICUCHHSI MOPEIIABCTBA, a TAKOXK y cepi Oe3neku Ha
MOPCBHKOMY Ta PIYKOBOMY TPAHCIIOPTI.

3rimno 3 IlepemikoM TIEHTpaJIBHUX OpraHiB
BHKOHABUOI BJAJaHW, IHIIMX JCPKaBHUX OpraHiB, Bil-
ITOBiJaJbHMX 3a BHKOHAaHHS 3000B’s3aHb, IO BH-
IUTMBAOTh 13 WICHCTBA YKpaiHU B MDKHApPOJHUX
opranizamisx, Mopcbka ajMiHIiCTpalis pa3om i3 Mi-
HIHQPACTPYKTypH Hece BiJMOBIJAIBHICTD 32 30008’ -
3aHHS, [0 BHILTUBAIOTH 13 WieHcTBa YKpainu B IMO.
Mopceka aaminicTparis 3rigHo 3 1. 40 ITomoxxeHHs
npo [lepxaBHy ciyx0y Ha MOPCBKOMY Ta PIYKOBOMY
TPAHCIIOPTI 3JIHCHIOE 3arajbHe KEPIBHUIITBO Ta KOH-
TPOJb 32 JMIUIOMYBaHHSM CIEIIaTIiCTIB MOPCHKOTO
GII0TY, a TaKOXK KOHTPOJIb 32 MPOBEICHHSAM MiArOTOB-
KM, TIEPeIMiArOTOBKH, MiJABUINECHHAM KBamidikarii Ta
JIUTUIOMYBaHHSIM YJICHIB €KIlTaXiB.

[HCmeKIist 3 MUTaHb MiTOTOBKU Ta JMIJIOMYBaHHS
MopsikiB (mani — ITI/IM) € nep»aBHOIO OpraHizami€ero i
HAJICXKHUTH 10 chepu ynpapiinHs MiHicTepcTBa iH(pa-
ctpykTypu Ykpainu. II[1JIM 3nificHroe miaTBeppKeHHS
KBaJTi(iKaIii MOPSKIB Y MOCTIHHO JIFOYMX JCPKABHHUX
KBaJTi(hIKAIIHHUX KOMICISIX BIAMOBIAHO 10 BUMOT KoH-
Benwii I1JITHB Ta HamioHaapHHUX BUMOT IS 3aMiLICHHS
IIEBHUX I10caj ad0 BHKOHAHHS IIEBHUX OOOB’SI3KIB Ha
MOPCBHKHX TOPTOBHX Cy/ax.

3

Koznexc ToproBenbHOro MoperuiaBctBa Ykpainm — Koxmeke Bin

23.05.1995 Ne 176/95-B
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Ceoro misuipHicTh ITTAM 3miticHioe Ha ocHOBI [lo-
JIOXKEHHS TIPO [HCIIEKIIit0 3 MUTaHb MiJATOTOBKH Ta JH-
JIOMyBaHHsT MopsikiB. OcHOBHUMU 3aBiaHHsMu [T1J]IM
€ TaKi:

— aHaJi3 MDKHAPOJHOTO 1 HAIlOHAJIBHOTO JOCBITY
B Tayly3i MJITOTOBKH, OIIHKH KOMIIETCHTHOCTI Ta JIH-
MJIOMYBaHHS YICHIB €KIITa)KiB MOPCHKUX TOPTOBEITHHHUX
CyzieH;

— TATBEp/UKCHHS KBaMi(ikamii MOPSKIB y OCTIHHO
nirounx ['KK, a Takox miaATBep/KEHHS JOKYMEHTIB MO-
PSAKIB, IO 3aCBIIYYIOTH X KBaJTi(hiKaIliIO;

— TIPEACTaBICHHS Ta 3aXHCT 3a IOpydeHHsIM Mi-
HiH(ppacTpykTypH B IMO iHTepeciB YkpaiHu 3 MUTaHb
IIJITOTOBKH, OIIHKH KOMIIETEHTHOCTI Ta JUIJIOMYBaHHS
MOpSIKiB*.

[pasuo 1/ 10 Kousenmii [1/IHB 30008B’s13ye BCix
MOPSIKIB, SIKI TIPAIIOIOTh Ha Cy/lax IHIIUX KpaiH, MaTu
MiATBEpKCHHS, SKE 3acBiIUye BH3HAHHS JHIUIOMA
mi€ero Kpainoro. Taki MiATBEPHKEHHS BUIAIOTHCS TUTBKH
B pa3i HassBHOCTI MeMOpaHIyMy PO BU3HAHHS JMILIO-
MiB MK KpaiHOO, [0 BUJIaja MOPSIKY JMILIOM, 1 Kpai-
HOIO, sIKa BH3HAE THUIDIOM MOpsKa. Bumaua takux mia-
TBEPJUKEHbB BiJl iMeHI Mopchkoi aaminicTpariii Ykpainu
npoBouThes [T1JIM. Pobounit uriom Mopsika — OluH
13 HAaBTOPUTETHIIINX JJOKYMEHTIB JIJIsl OTPUMaHHS PO-
0ot Ha cymHi. [IpaneBnamTyBaHHsS MOPSKIB Ha Cy/IHI
1HO3EMHHX CYITHOBJIACHHKIB HAacaMIIepel 3aICKHUTh BiJ
X TIpodecitHOI MiATOTOBKH Ta OTPUMAHKUX JOKYMCHTIB
PO OCBITY.

26 rororo HaOpaB ynHHOCTI Hakas MinictepcTBa
iHppacTpykTypu Ykpaiau Bij 1 motoro 2016 p. Ne 39
«IIpo BHECEHHS 3MiH JIO JIeIKMX Haka3iB MiHicTepcTBa
1HGPACTPYKTYpH YKpaiHW», SIKUH CHPOILY€E MPOLEAYyPY
JUTITIOMYBAaHHS MOPSIKIB BiJIOBITHO JIO BUMOT MiXHa-
POmHOT KOHBEHIIIT IIPO MiATOTOBKY 1 JUIUIOMYBAaHHS MO-
PAKIB Ta HECCHHS BaxTH 1978 poky.

JIOKyMEHT yI0CKOHAITIOE HAsIBHUHN MOPSITOK PUCBO-
€HHSI 3BaHb 0C00aM KOMaHIHOTO CKJIaIy MOPCBHKHX CY-
JICH, TIATBEp/UKEHHS KBai(hikalii MOPSIKIB 1 BUAAYl iM
KBaJTi(hiKaiHHUX TOKYMEHTIB. 30KpeMa, riepeadadaeThb-
Csl Take:

— TPUTTUHEHHS 0()OPMIICHHS OKPEMHUX CepTH(IKATIB
3a (YHKIISIMH CTaHJAPTiB KOMIICTEHTHOCTI KalliTaHiB,
YICHIB MallyOHOI 1 MAalIMHHOT KOMaH/IH, BCTAHOBJICHUX
KozmekcoM 3 miArOTOBKH Ta AUTUIOMYBAaHHS MOPSIKIB Ta
necennst BaxTH (Konmekce [TIHB);

— BIJIYYCHHS BHMOT TIPO TIOBTOPHY IIiITOTOBKY
KarliTaHiB, mayOHOl 1 MalIMHHOT KOMaHIU 3 (YHKIIIH
cTannaptiB komnereHtHocTi Komekcy [1/1HB;

— TiepexiJl Ha CKOPOYEHI BHJIU MIATOTOBKH Ta JIKBi-
JaIliss YaCTHHU TIOBTOPHUX ITiITOTOBOK TIEPCOHATY TaH-
KepiB, CYICH, a TAKOXK 3a (YHKIISIMH B HaJI3BHUAHHHUX
CUTYAIliSIX 32 HASIBHOCTI MIATBEPIKEHOTO CTAXYy BiIO-
BiJIHOT poOOTH Ha MOPCBKHX Cynax He MeHme 12 mics-
1B TIPOTSTOM OCTaHHIX 5 POKIB;

4 IIpo 3arBepmxerts [lomoxeHHs po [HCIEKIio 3 MUTAaHb MiITOTOBKA
Ta JUIUIOMYBaHHS MoOpskiB : Hakas MinictepcTBa TpaHcnopty YkpaiHu
Big 17 sxoBtHst 2001 p. Ne 693.
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— MPUITAHEHHS TEpeBIpKH 3HaHb y JACpKaBHUX
KBaTi(QIKAIIHHIX KOMICISIX OCIO PSITOBOTO CKJIAJY, JJIs
sxux Komexcom ITJIHB He mependadeni kBamidikamiiHi
BUMOTH;

— HEeoOOB’SI3KOBICTH I IBHIIICHHS KBami(ikarii ped-
PYKEPATOPHUX MEXaHIKIB, a TAKOXK IMEPCOHANY CYyIeH
TTOPTOBOTO, CIY’K00BO-IOMIOMIXKHOTO, TEXHIYHOTO (D10~
Ty, MAJIOTOHHKHUX CYIIB T/ Yac MiTBEPIKCHHS JH-
TUTOMA;

— BUKIIIOUCHHS BHMOTH CKJIAIaTH iCIIUTH B CyI-
HOBJIACHHKIB ITepe/l IPUCBOCHHSIM YEPTOBUX 3BaHb.

Haxka3 Oyio monepenHb0 00po06IeHO 3 HaBYaTbHUMU
3aKIagamMu, (GaxiBIsgMU Tays3i, TPOMaJChKicTo. Takoxk
HOpPMATHUBHI BUMOTM HaKa3iB NPHUBEICHI Yy BiIIOBIJI-
HicTh 10 ynHHOT peaakiii Konexcy ITJITHB ta HOBOT pe-
nakiii 3akony Yipainu «IIpo BHILY OCBITY» .

Cy0’ekTaMH MIKHApOJHOTO TpaBa — y4YaCHHKAMU
MI>XKHAPOIHUX TPABOBITHOCHH, HOCISIMH ITPABOYMHIB Ta
IOPUINYHUX 000B’SI3KIB € HacaMIiepe ICpIKaBy.

Tak 3Banuid «bimuit crcok» MiXHApOAHOT MOp-
cpKoi opranizanii (International Maritime Organization,
IMO) — me mepernik aepkaB-CTOpiH MiXHapPOIHOT
KOHBEHIIIT TIPO IMiJITOTOBKY 1 JTUTUIOMYBaHHS MOPSKIB 1
Hecenns Baxtu (IIJITHB) 1978 poky, 3 monpaBkamu, sKi
HaIau iH(pOpMAaIIiFo PO MOBHE Ta BCeOIUYHE BUKOHAH-
Hs1 BIJIMOBITHUX 11 IOJIOXKEHB. B 0CHOBY Tiporiecy BU3Ha-
YeHHsI «O1710T0 CITUCKY» MOKJIaIeHO HOpMHU cTatTi IV 1
[IpaBuna 1 / 7 Konpennii I[1JIHB, mo mnepeadauaroTs
HEeOoOXiHICTh TIoaHHs [ eHepaipbHOMY cekperapro IMO
3a3Ha4YeHO1 1H(pOpMAaIIii MO0 3aXO0/iB, SKI BKHBAIOTHCS
Jep>KaBoro IS IIOBHOTO 3iMCHEHHST KoHBeHIT .

[Moenwmii meperyisin Konsenii [TIJJHB 1978 poky po3-
noyascst B cigHi 2006 poky 1 3aBepiiuBes Ha KongepeH-
1ii gep>xkaB-yuacHuib Kousenii [1JJHB, 1o BigOymacs
B Mamini, ®ininmiau, 3 21 no 25 vepsHs 2010 poky,
sKa MPUAHsIIA 3HAYHY HHU3KY IMOINpaBok a0 KoHBeHIil
I[IIHB Ta Komekcy ITJIHB. Ilumu mompaBkamu yTod-
HIOIOTBCSl HEOOXiTHI CTaHAapPTH KOMIICTEHTHOCTI, TIePII
3a BCE, Y CBITJII HOBHX TEXHOJIOT1M, BBOJIATHCS HOBI BH-
MOTH 1 METOJOJIOTIT 3 MiJArOTOBKH Ta JMIIJIOMYBaHHS,
MOJIIMIIYIOTECS. MEXaHI3MHU 3a0e3MeUeHHsT BUKOHAHHS
11 IMOJOXKEHb 1 JIETANbHO BHUKJIALAIOTECS BUMOIH, IO
CTOCYIOTBCS TPHUBAJIOCTI poOOYOro yacy i 4yacy Bifrmo-
YHHKY MOPSIKIB, 3ar00iraHHs 3J0BKUBAHHIO HAPKOTH-
KaMH Ta aJKOTOJIeM, a TAaKO)K HOPM MPHUIATHOCTI MOPSI-
KiB 32 CTAHOM 3/10pOB’s°® .

[Momparku mo Koneenmii I1JJHB Bctymumu B cumy
3 1 ciuns 2012 poky. 3HauHui BHecok DUIIMTIIH B Op-
raizamiro 1 YycHmiliHe MNpoBeAcHHS JlurmioMaTuaHOl
koH(pepeHmii oueBuaHUA. Y Pesomomii 3 koHpepeHIil
MPUUAHATO PINICHHS HA3MBaTH Ii MONPABKU «MaHiJIb-
ChbKUMUY. BoHM cripsiMOBaHiI Ha JOCSTHEHHS 1 MiATPH-
MaHHSI BHCOKHX CTaHIApTIB OC3MEKH MOpEIUIaBaHHS,
30epeKEeHHS JIIOJICHKOTO JKUTTS Ta MallHa Ha MOpi, 3a-
XHCT HaBKOJHIIHBOTO cepemoBumia. lLle mepenbauae

3 Caiit Ykpropt. [Ipec-pemniz. URL: http://ukrport.org.ua.
® Odiuilinmii cailt ldcnekuii auruioMyBanHs Mopsikis. IIpec-pemis.
URL: http://www.itcs.org.ua/ru/sistema-diplomirovaniya.
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3HAYHI 3MIHH B CHCTEMI OCBITH, IIJTOTOBKH, OI[IHKH
KOMIICTEHTHOCTI Ta JWUIUIOMYBAaHHS MOPSKIB, a TaKOX
BH3HAYCHHS MPHUIATHOCTI YWICHIB EKIMMaXiB 3a CTAHOM
3I0POB’sl JUIE poOOTH B MOpi. MaHIJIbChKI MOMPaBKH
BHECIIM TaKOXK 3MiHH JT0 BUMOT II[OI0 HECCHHS BaXTH Ha
MOPCBKHX CY[IHAaX, OJHAK IIi TUTAHHS BUXOAATH 3 MIPE/-
MET 0OTOBOPEHHS JIOTIOBI/I.

Curij 3a3Ha4uTH, 1110 MiHICTEPCTBOM FOCTHUIIIT YKpa-
{HA B YCTaHOBJICHOMY IIOPSIKY BHECEHI 10 €IMHOTO
JIEep)KaBHOTO PEECTPY HOPMATHBHO-TIPABOBUX — aKTiB
YkpaiHu Taki JOKYMEHTH:

— Maninbceki nonpaeku 2010 1o gomatka 10 Mixk-
HapoIHOI KOHBEHIIT MPO MiJrOTOBKY 1 JAHMIJIOMYBaHHS
MOpSIKIB Ta HeceHHs Baxth 1978 poky, a Takox Ma-
HibCchbKi TonpaBku 2010 mo Kojekcy 3 miAroToBku Ta
IUIDIOMYBAHHS MOPSIKIB 1 HECEHHS BaXTHU 3 PEECTpAIliii-
HuM KogoM 60913/2012;

— Baxrounnid aktT Kordepenmii Ctopia MixkHapo-
HOT KOHBEHIIIi TIPO IMiJITOTOBKY 1 JUTUIOMYBaHHS MOPSI-
KiB 1 HeceHHs BaxTH 1978 poKy 3 peecTpaiiiHuM KOJIOM
60914/20127 .

Jlo GpopmyBaHHS Jep>kaBHOT MOJTITHKH IIOJIO SKOCTI
OCBITH, TJATOTOBKH, JAUIJIOMYBaHHS 1 MEMYHUX OTJIs-
JIiB MOPSIKIB MalOTh CTOCYHOK TPH OpPTaHU JepKaBHOI
Bianu: MiHicTepcTBO iHGpacTpykTypu Ykpainu, Mi-
HICTEPCTBO OCBITH 1 Hayku YKpainu 1 MiHicTepcTBO
OXOPOHU 37I0POB’sl YKpaiHu.

Bukonanss, pusHaueHux crartsivu 10 1 51 Kogekcy
TOProBeJILHOTO MOpeIiaBcTBa YKpainu, QyHKIIH om0
3IIHCHEHHS JIEPKABHOTO 1 3araJIbHOTO KEPIBHHUIITBA 3 TIH-
TaHp MIITOTOBKH Ta JAUTIOMYBAaHHS MOPSIKIB TOKJIaIEHO
Ha MiHicTepcTBO 1H(pacTpykTypu YKpainu. MiHictep-
CTBO 1H(PACTPYKTYpH YKpaiHHU € IEHTPATEHIM OpPraHOM
BUKOHABYOI BIAH, MISUTBHICTH SKOTO CIIPSIMOBYETBCS 1
koopauHyeThest Kabinerom MinictpiB Ykpainu®.

VkpaiHa mojana 3BIT 10 MiKHApOJIHOI MOPCHKOI
opraHizamii TpoO BHKOHAHHS BHUMOT MIXXHAPOIHOTO
JOTOBOpY. I, SK BHIUIMBa€e 3 PO3MINICHOT B Mepexkax
MOTepeIHLOI BiJIMOBIJII, B YACTHHI CUCTEMH YIIPABIIiH-
HJ SIKICTEO HEMae 3ayBakeHb. AJie BogHOUac rpymna IMO
HE OTpUMaJia JIOKa3iB 00Ky YKpaiHOK MOIMPaBOK JO
MixXHapOAHOT KOHBEHIII MPO MiArOTOBKY 1 JHILIIOMY-
BaHHs MopsikiB 1 HeceHHs BaxTu ([TJIHB), npuitasaTux
y 2015-2016 pokax. Bonu Bxe BpaxoBaHi i BAKOHYOTh-
csl THIIIMMU Jiepy)KaBaMu, a YKpaiHa He 3MoIvia HaJlaTh y
3BITI JOKAa3iB IX IMIUIEMEHTALI] B HAIllE 3aKOHOAABCTBO.

OnHak (axiBii B Taimy3l MOPCBKOTO IpaBa CTBEp-
JDKYIOTh, IO TPAarHEHHs YKpaiHW CTaTH BIUIHBOBOIO
MOPCBKOIO IepyKaBOIO CXBaJbHE, aJie TOKa3iB IMIIEMEH-
TaIlii MOMpaBoK 3a JBa poku Hemae. lle mpuBoxuTH 10
BHCHOBKY, 1110 ronpaBku J1o Konseniii 2015-2016 poky
B HAIlle 3aKOHOIABCTBO HE IMINIEMEHTOBaHI. A IIe 03Ha-
9ae, Mo YKpaiHa MpoTsAroM TPHBAJIOTO Yacy HE BUKOHYE

7 Crarea. Wmrmuemenraims  Konenumu ITJIHB  u  roccu-

creMa YIpaBIIeHUs. 0€30IacCHOCTBI0 CYJIOXOJICTBA. URL:
https://zn.ua/LAW/implementaciya-konvencii-pdnv-i-gossistema-
upravleniya-bezopasnostyu-sudohodstva-2- .html/

8 Odiuiiiunii cailt lucnexuii auromyBanHs MopsikiB. [Ipec-peis.
URL: http://www.itcs.org.ua/ru/sistema-diplomirovaniya.
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TIONPABOK 70 KOHBeHIIi. Tak cucTema JUIUIOMYBaHHS
YKPaiHCHKUX MOPSIKIB MTOTPAILISE B «IOPHUI CITHCOK»® .

3a cmoBaMu OJHOTO 3 (haxiBIIiB, OJHIEIO 3 OCHOBHHUX
MIPUYHH 3ayBaskeHb Tpyn IMO € BifICyTHICTh MeXaHi3-
My imMmuieMeHTanii JokymenTie IMO 10 3aKoHO/IaBCTBa
Vkpainu. | 11e, Ha yMKy €KCIIEpTiB, «BiJOyBa€ThCs 3
BUHU MiHicTepcTBa iHQpacTpykTypu YKpaiHu, sike He
TIJIBKK HE PO3pOOJISE BIIMOBIIHUX HOPMATHBHUX AKTIiB
ycynieped BuMoram 3akony «I1po MixkHapoIHI IOTOBOpH
VYkpaiau» Ta HeoHOpa3oBUM Ipono3uiisM M3C. MIY
HaBITh HE MOHITOPUTH 3MiH 10 KoHBeHIIii. SIk moka3sye
BIJINIOBI/Tb TPYITH, JIFOIHU, SIKI MOTPANIIN B [HCHIEKITIO 3
quruioMyBaHHsg, B MIY 1 10 Mopchkoi aaMiHicTpartii
VYKkpainu, HaBiTh HE PO3YMIIOTH IIPABHJI IMPOBEICHHS
TaKuX ayIuTiB, HE KOKY4YH BKE IIPO BUKOHAHHS BHMOT
MDKHapOIHUX JIOTOBOPIB, CTOPOHOIO SIKMX BHCTYIIA€
Hallla KpaiHay.

VkpaiHi 3arpoxye NONaJaHHsS B «YOPHHUU CITHCOK»
MixnapoaHoi MopchKoi opranizarii (IMO) y 3B’s3Ky 3
THM, 1110 BOHA HE HaJlaJ1a JIOKa3iB IMIUIEMEHTAIliT oTpa-
BOK JI0 MiXKHApOJTHOI KOHBEHIIIT MPO MiJArOTOBKY 1 JH-
TUIOMYBaHHS MOpsikiB Ta HeceHHs Baxtu ([TJTHB) 2015—
2016 poKy B HaIliOHAJIbHE 3aKOHONABCTBO. «YopHUI
crimcox» IMO no [1/ITHB — me crimcoxk kpaiH, B SIKUX, K
OyJ10 BCTaHOBJICHO, HE BUKOHYIOTHCS 200 BUKOHYIOTHCS
HE Halle)XHOr Miporo Bumoru Konsentii [T/ITHB.

Opnna 3 mpoOiieM B YKpaiHCBKOMY 3aKOHOIABCTBI B
rajxy3i TUIUIOMYBaHHS MOPSIKIB — 1€ BIICYTHICTh TIepe/I-
0a4eHOro 3aKOHOM O(IIIIHOTO 1 ONPUITFOHEHOTO TIepe-
KJaay TpUAHITOT YKpaiHor MiKHApOJHOI KOHBEHIIIT
PO MIJATOTOBKY 1 JMUIIOMYBaHHS MOPSIKIB 1 HECEHHS
Baxtu (IIITHB) 1978 poky (HaOpana YMHHOCTI 7 KBiT-
Hs 1997 poKy), a TakoX PE30JIOIii, KypciB 1 IHIIHMX
JIOKYMEHTIB, Ha MiJCTaBl SKUX OyJId BHECEHI 3MiHH,
JIOTIOBHEHHS, yTouHeHHs 10 Koneenmii [TTHB.

Bignorigao 1o 3akony Ykpainu «IIpo MikHApOAHI
JOTOBOPM», disi MDKHAPOIHOTO JOKYMEHTA Ha TEPHTO-
pii KpaiHM BCTyIA€ B CHJIY TUIBKH MICJIS HOro oiriii-
HOTO TIepeKIIaay Ha HaIliOHaJbHY MOBY. BHXOOHTH, IO
3 1997 poky i 0 CHOTOIHI MDKHAPOTHHI JTOKYMCHT,
OpUHHATHE YKpaiHOO, HE Ma€ KOIHOI CHJIM BCEPEANHI
JepIKaBH.

Crnin 3a3HaunTH, MO B YKpaiHi He omyOnikoBaHi
odiniitai Texetn kouBeHMi COJIAC 1 MAPIIOJ ykpa-
THCHKOIO MOBOIO. | MOpCBKi Odinepu MpoXomsITh Miaro-
TOBKY Y BHIIMX HaBYAIbHUX 3aKJIaJax 1 TPEHAKEPHUX
LEHTPAX He YKPaTHCHKOIO MOBOIO. [InTaHHs 3acTOCYBaH-
HSl YKpaiHChKOi MOBM B MOPCBKill OCBITi 1 B MOPCBKiil
MPaKTHII JyKe cKiagne. HanioHampHe 3aKOHOIABCTBO
BUMarae 3aCTOCyBaHHs YKPaiHCHKOI MOBH.

OpHa 3 NPUYMH HU3BKOI SKOCTI MiITOTOBKU MOPS-
KiB € TUIaTa 3a MO3UTHBHUM pe3yibrar iCIHTY Ha Iep-
JKaBHUX KBasi(ikanidaux komicisx. Ille onna npuyrHa
raJbMyBaHHS PO3BUTKY LI€T rajry3i € HempaBOMIipHICTh
nivt [acnekmii mi wac oprasizariiii poootu €1HOTO J1ep-

9 Caitr xypuany. Ilpec-peniz. URL: http://www.seafarersjournal.

com/marine-news/pryamo-po-kursu-chyornyj-spisok-imo-nepriznanie-
dokumentov-ukrainskih-moryakov.
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JKAaBHOTO PEECTPY JOKYMEHTIB MOPSIKIB. A came: depe3
Peectp miATBEpKYIOTHCS HENETITUMHI JTUTUIOMH TIPO
OCBITY; 3a IJIaTy BHOCHTBHCS 1HQOpMAIlisS PO OCBITHI
JIOKYMEHTH 1 cepTH(}IKaTH MPO MPOXOKSHHS MiAr0TOB-
KH B TPEHKEPHUX IIEHTPaX; MiATBEPIKYIOTHCS IOKY-
MEHTH, Ha sKi He IOIIUpeHa Horo mis™ .

OTxe, 10 OCHOBHHX IIPOOJIEM MOXKHA 3apaxyBaTH
TaKi:

— KOPYIIisl i XabapHUIITBO;

— ycyHeHHsI Tpo(eCiOHATIB 1 HEe TIJIBKHU 13 CHCTEMH
IUIDIOMYBAHHS, a 3 MOPCBHKOI raiy3i;

— HopMaTuBHa 0a3a, ska 3acTapiia i 6arato B 4omy
CYIIEPEUYHTH 3aKOHAM;

— nepeknan Kousennii [TJITHB, 3po0nenuii Bukirou-
HO 3 POCIHCBhKOT MOBH 0€3 ypaxyBaHHS ii TEKCTIB Ha iH-
KX MOBax, 110 He 3a0e3reuye Horo aBTeHTHYHICTh

— BIJICYTHICTh HOPMaTHBHO-IIPABOBUX aKTiB MiHicTep-
cTBa iH(PACTPYKTYypH YKpaiHH, III0 BCTAHOBIIOIOTH MeXa-
HI3M OTpHMaHHS 000B’SI3KOBOCTI JUIsl YKpaiHH MOIPABOK,
MIPUIHATHX IO MKHAPOHAX KOHBEHIIH y Mexax IMO;

— TIpoBe/ieHHsT MOPCHKOKO aJIMIHICTPAIIE0 OIVISIIB
TPEHAXEPHUX IICHTPIB HA MPEJAMET BIJMOBITHOCTI 1X-
HBOI MisIIbHOCTI MojieIbHUM Kypcam IMO, odiriitHux
MepeKIaiB SKUX HEMAE;

— BIJICYTHICTh JTIEBOTO MEXaHI3MY JUIS T ITBEPIKCHHS
MOPSIKaMH CTXXy TUTaBaHHS, SIKHH, ITO-TIepIIie, He BCl Karti-
TaHU CyJICH ITiJl iIHO3EMHUM ITPAITOPOM TTOTOKYIOTECS TTif-
IIICYBATU B YKPATHCHKUX TTOCTYKHUX KHIDKKAX MOpSIKa, a
HO-APYTE, Ll KHIKKK Jy’Ke 4acTo BiACyTH y (imisax L,

0 Caiir xypHany. IIpec-peniz. URL: http://www.seafarersjournal.com/
opinions/nad-propastyu-vo-lzhi-realii-ukrainskoj-sistemy-podgotovki-
moryakov-i-otrasli-v-tselom-intervyu.

1 Caitr xypuany. [Ipec-penis. URL: http://www.seafarersjournal.com/
opinions/nad-propastyu-vo-Izhi-realii-ukrainskoj-sistemy-podgotovki-
moryakov-i-otrasli-v-tselom-intervyu.
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BucnoBkn

®axiBui MiHiHdpacTpykTypH Ta [HCHekii 3 nuTanb
MiATOTOBKM Ta AWMIJIOMYBAaHHS MOPSIKIB PO3pOOHIN
[Inan mepuoyeproBUX 3axOiiB IOJO BIOCKOHAJICHHS
CUCTEMHU JTUINIOMYBaHHA MOPAKiB. OCHOBHOIO METOIO
pO3pO0JIEHNX 3aXOJiB € ONTHUMI3allisl Ta CIPOIIEHHS
CUCTEMH JUIJIOMYBAaHHS MOPSKIB LIUIAXOM IPUBEICHHS
il 10 MPaKTUKK NPOBIAHUX MOPCHKUX KpaiH.

[Tnan nepenbauae Take:

1. Hdeperynsiuito CUCTEMH JMUIUIOMYBaHHS MOPSKiB
Ta BBEICHHS CHCTEMH «EUHE BIKHOY.

2. IigBuiieHHs1 00’€KTUBHOCTI OLIHKK KBasi(ika-
1ii MOPSIKIB 1 3a1100IraHHs MOTEHI[IHHUM KOPYIIIHHUM
SIBUILIAM.

3. [TigBumeHHs Tpo30pocTi Ta eeKTUBHOCTI POOO-
T JlepxaBHoi kBamidikaniiiHoi komicii Ta Jlep:kaBHOrO
peecTpy T0KyMEHTIB MOPSIKiB YKpaiHu.

4. 3anmpoBa/KEHHS eJEKTPOHHOTO JOKYMEHTO00Iry
M1 HaBYaJIbHO-TPEHAKEPHUMH 3aKJIalaMu, JIe MOPSIKU
OTPUMYIOTh TPEHAXKEPHY MiATOTOBKY, OpraHamMH BHJa-
4i ipoeciiiHuX IUIIIOMIB, MiATBEP/KEHD 1 CBIJIOITB,
JlepkaBHUM PEeECTPOM JOKYMEHTIB MOpPSKIB YKpaiHH,
CHCTEMOIO JIUCTaHIiiHOrO TecTyBanusa'?, Ilepenbava-
€TbCS, IO peajizallisi 3a3HAYeHMX 3axO/iB IMOBHHHA
CKOPOTHUTH TEPMiH OTPUMAHHS MOPSIKAMU TPOQeciitHux
JIMTIIIOMIB, TIATBEPPKEHb 1 CBIJIONTB JI0 TPHOX JIHIB,
HEOOXIHMX Ha IMOJIAHHs 3asiBU, MEpEeBIpKy HiHCHOCTI
JIOKYMEHTIB, KOMII IOTE€pHE TeCTyBaHHS 1, BIIaCHE, BUAA-
4y JOKYMEHTIB.

12 Caiir Minicreprersa indpacrpykrypu Yipinu. Ipec-penis. Ei.pe-
cype/pexum goctyiy: https://mtu.gov.ua/news/666.html?PrintVersion
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The authors of the article, having studied the development trends and modern view on intellectual property,
devoted to the study of the norms of international law on the protection of copyright and related rights expressed
in digital form, namely the system of sources of national (Ukrainian) and international legislation that regulates
this protection . The necessity to emphasize the necessity of using fundamentally new approaches to legal
regulation in this area has been revealed and substantiated. On the basis of the study, the author proposes to
highlight the principles that form the basis of all legal relations in the modern European information society,
which are carried out with the use of electronic, including digital, ways of storing and transmitting information.

The transition in the civilization to the information society, the emergence of global information systems
and digital technologies have put a number of fundamentally new issues facing the world community with
regard to legal regulation in the field of protection of intellectual property in the modern digital world.

In analyzing the legal norms of foreign countries, it should be noted that the distribution of legal institutions
in various branches of law is rather conditional, therefore there is a state-specific categorization of information
and legal norms in the legislation of foreign countries. Information law as an independent industry, unlike
national law of Ukraine, is not allocated to all countries in the world. In Germany, France and the USA,
information and legal norms are often contained either in the media right or are divided on a specific subject
of legal regulation, such as the Institute of Internet Law in the United States or their incorporation in the
copyright law of the Federal Republic of Germany, where information law Not allocated to a separate branch
of law. Information law in German law refers to the right of the media and to special laws, that is, distributed
according to the subject of regulation. At the same time, the right of the media of the Federal Republic of
Germany regulates a substantially broader segment of social relations than the analogous branch of the law of
Ukraine.

Crnenngika MizKHapoOIHO-NIPaBOBOI0 Pery.JIl0BaHHS
3aXHMCTy 00’€KTIiB aBTOPCHKHX i CyMIKHUX NMpaB, BUpa:keHUX y nudposiii ¢popmi

Kozoe Bixkmop Cepciiiosuu
ao touKkm
Oodecvro2o depacasnozo yHigepcumemy HympiwiHix cnpas, Ykpaina

Dopoc I'anna Bonooumupisna

KaHOuOam rpuouyHUX HayK, OOYeHm,

npogecop kagheopu kibepoesnexu ma iHghopmayitino2o 3a6e3neuenHs
O0ecbKko2o depaicasHoeo yHisepcumemy éHympiwiHix cnpas, Ykpaina

Beryn

CyuacHuii eTart po3BUTKY YKpaiHU IPOXOAUTH B yMOBaX
3HAYyLIOCTI IHHOBALIHHOI chepy ALSUTBHOCTI, MiABULIEHHS
POl IHTENEKTYaIbHOIO KamiTaity, iH(hOpMaIiiHIX TEXHOJO-
rii. OHAIM 13 32C00IB TMHAMIYHOTO PO3BUTKY HAYKH, TEX-
HIKH Ta KyJBTYpH € TIPABOBA OXOPOHA 00’ €KTIB aBTOPCHKOTO
Ta CyMDKHHUX TIpaB, TOOTO Pe3y/IbTariB IHTENEKTYa bHOI Ta
TBOPUOI JiSUTLHOCTI B HAYKOBIH, JIiTepaTypHii, XyIoxKHiH 1
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MPOMHUCTIOBHX c(hepax. 3a YMOBU PO3POOJICHHS Ta peati-
3aI1ii BiITOBITHOT JIOBTOCTPOKOBOT CTpaTerii, TMOKIMKAHOT
3a0€3[1eUUTH TEXHOJIONYHI 1 €KOHOMIYHI IiBAIUHU [IH-
HAMIYHOTO PO3BUTKY YKpaiHH, JOCSTHEHHS HEH CTaTycy
BHCOKOPO3BUHEHOI JEP/KaBU, KOHKYPEHTOCIPOMOXKHOI 10
IHTETPYBaHHS Y CBITOBI €KOHOMIYHI TPOLIECH, HAJICXKHO-
TO OpraHi3aiifHO-IIPABOBOTO 3a0E€3MEUCHHS OXOPOHH X
00’€KTIB 1 TIOJIOJIAHHS BUCOKOTO PiBHS TiHI3aIlil B 11iid cepi
YkpaiHa 3M0ke TIOCICTH HaJIe)KHE Miciie B €BpOITi Ta CBITI.
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IHocTanoBka npodaeMu

Bignosiano no crarti 9 Koncrurymii Vkpainu® ta 3a-
KoHy Yipainu «I1po Mi>KHApOHI JOTOBOPH»? YKIIaAeHi
1 HAJI)KHUM YHHOM paTudikoBaHi YKpaiHOO MiXXHAPOI-
Hi JIOTOBOPHU CTAHOBJIATH HEBIAMIJIbHY YaCTHHY HaIlio-
HaJbHOTO 3aKOHOAABCTBA YKpaiHU 1 3aCTOCOBYIOTHCS
B TIOPSIIKY, TlependadeHoMy Ui HOPM HaliOHAJIBLHOTO
3aKOHOABCTBA. Y 3B’S3Ky 3 LIMM Y HAI[iOHAJIbHUU 1H-
CTHUTYT 3aXHMCTy aBTOPCHKUX 1 CYMDKHUX ITPpaB Ha 00’ €K-
TH, BUpaxkeH1 y uudposiii ¢hopmi, BXOIATH SIK HOPMHU
HAI[IOHAJIBHOT'O MpaBa, TaK 1 HOPMU MIKHAPOIHOTO.

[lepexin y nuBinizamiiiHoMy po3BUTKY A0 iH(popMa-
LIHHOTO CyCHUIBCTBA, MOSIBA I100aMbHUX 1H(MOpMALIiii-
HUX CHCTeM 1 HIU(POBUX TEXHOIOT1H MOCTABUIIN TEpe.
CBITOBOIO CIIJIBHOTOIO PsiJl IPUHLIMIIOBO HOBUX UTaHB,
OB’ SI3aHMX 13 IPABOBUM PETYIIOBaHHAM Y chepi 3axu-
CTY IHTEJEKTyaJbHOI BIIACHOCTI B CyyacHOMY M (poBo-
My CBITI.

Mera cTarTi — KOMIUIEKCHE JTOCIHiPKEHHS MiXKHA-
POIHO-IIPABOBOTO JIOCBIAY 3aXUCTy 00 €KTiB aBTOP-
CBKHUX 1 CyMDKHHUX MpaB, BUPAXEHUX Y LU(POBIiK hopmi.

BukJian ocHOBHOro MaTtepiany

VY Mexax 3aXHUCTy aBTOPCBKUX 1 CYMIKHUX ITPaB Taki
MUTaHHS BUPIIIYIOTHCS MPUUHATTAM BIAMOBIAHUX MIX-
HapOJIHUX JIOTOBOPIB, MOJOKEHHS SKUX € OCHOBOIO JIS
MOJIEpHi3allii HaIlllOHAJLHOTO 3aKOHOJABCTBA KOXKHOI 3
KpaiH-y4acHUIlb LUX yrod. [lo Takux JOroBOpiB Haie-
Karb, nepi 3a Bce, Jloroip BcecBiTHROI opranizarii
1HTeNeKTyanbHo1 BiacHoCTi (nani — BOIB) 3 aBropchKo-
ro nipasa® Ta Jlorosip BOIB npo BukoHaHHs i poHOTpa-
mu*, mpuiiasiti B XKenesi 20 rpymast 1996 poky.

3a3naueni MixHapoaHi yrogu BOIB perymioioTh
aBTOPCHKI PABOBIJHOCHUHH, «BHU3HAIOYM IITHMOOKHUI
BILJIMB PO3BUTKY Ta 30JM>KeHHS iH()OpMAIIHUX 1 KOMY-
HIKaLIHHUX TEXHOJIOTIA Ha CTBOPEHHS Ta BUKOPUCTAH-
HS JIITePaTYPHUX 1 XyJOXKHIX TBOPIBY.

Ha namy aymky, HalOUIbII 3HAYYLIMMH TTOJIOKEH-
Hamu Jorosopy BOIB 3 aBTOpchKOrO npaBa € BHU3HA-
YEeHHs MpaBa Ha PO3MOBCIO/DKEHHS cepell IHUPOKOi my-
Omiku (ctarts 8), 000B’ 43Ky KpaiH-y4yacCHHKIB IOTOBOPY
BBECTU BIJIOBIJHY NPAaBOBY OXOPOHY Ta e(EeKTUBHI
3aco0M TPaBOBOTO 3aXUCTY Bij 00XOAYy HasBHUX TeX-
HIYHMX 3ac001B, 1110 BUKOPUCTOBYIOTHCSI aBTOPAMHM JJISt
3axucty TBOpiB (crarts 11), a Takoxk 3000B’s3aHHS 3

! Koncruryuist Ykpainu : 3akoH Ykpainum Bix 28 uepBHs 1996 p.
No 254x/96-BP — Enexrpon. mau. (1 daitn). URL: https://zakon.rada.gov.
ua/laws/show/254%D0%BA/96-%D0%B2%D1%80.

2 [Ipo mi>kHapozHi noroBopu Ykpainu : 3akoH Ykpainu Big 29 4yepBHst
2004 p. Ne 1906-1V — Enexrpon. gas. (1 ¢aiin). URL: https://zakon.rada.
gov.ua/laws/show/1906-15.

¢ [lorosip BeecBiTHBOT OpraHizaiii iHTeIeKTyalbHOI BIACHOCTI 3 aBTOP-
cbKoro npasa : Big 20.12.1996 p. npueanana 3akonom Ykpainu Ne 2733-111
Bix 20.09.2001 p. URL: https://zakon.rada.gov.ua/laws/show/995 770.

4 Ilorosip BcecBiTHBOI opraHizaiii iHTEJIEKTYalbHOI BIACHOCTI MPO
BHUKOHaHHS 1 (poHorpamu : Bix 20.12.1996 p. npuenHana 3akoHoM Ykpa-
Tau Ne 2732-111 Bix 20.09.2001 p. URL: https://zakon.rada.gov.ua/laws/
show/995 769.
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IMIUIEMEHTYBaHHsI B HAI[IOHAJIbHE 3aKOHOAABCTBO T0JI0-
JKeHb PO 3aXKCT 1HPOpMAIIii 100 YIIPaBIiHHS MTpaBa-
MU sIK iH(opMarlii, ska i1eHTH(IKYe TBip, aBTOpA TBOPY,
BJIaCHWKa Oy/b-SKOTO MpaBa Ha TBip, ado iH(opMmaril
PO YMOBH BUKOPHCTaHHS TBOPY, TaK 1 Oyab-IKHX [P
a00 KOJIiB, B SIKMX MPEJICTaBIICHA Taka iH(popMaIlis, KO
Oy/Ib-SIKHii 13 ITUX €JIEeMEHTIB iH(opMaIil mpuKiajaeHui
JI0 TIPUMIpHUKA TBOPY a00 3’SBISEThCS Yy 3B’S3KY 3
MOB1IOMJICHHSIM TBOPY JJIS 3aTajibHOTO BiJoMa.

Jorosip BOIB npo BUKOHaHHS 1 ()OHOTpaMH per-
JAMEHTY€ TIOPSIIOK 3MIMCHEHHSI CIelialbHUX OXOpPOH-
HUX 3aXOiB IOJ0 3a3HAYEHUX B MOro Ha3Bi 00’€KTiB
1 cy0’€eKkTiB aBTOpPCHKOrO mpasa. Jlo HHUX, 30KpeMa, Ha-
JIeKaTh MPaBO 3pOOHTH 3allMCaHi BUKOHAHHS JOCTYII-
HUMH I10 JIpoTax abo 3acobamMu Oe37pOTOBOTO 3B’SI3KY
TakK, IO IPEICTaBHUKH ITyONIiKH MOXKYTh 3IiHCHIOBATH
JIOCTYTI JI0 HUX 13 OyJb-SIKOTO MICIIS 1 B Oy/Ib-SIKHI Jac
3a iX Bi1acHUM BuOopoM (ctartst 10), mpaBo Ha BUHATO-
poay 3a edipHe MOBICHHS 1 CHIOBIIIICHHS JUIS 3arajlbHO-
ro BijgoMa (ctarts 15), 3000B’sA3aHHS 1010 THPOpMAITii
PO YTIPaBIIHHS TPaBaMHU Ta TEXHIYHUX 3aCO0iB 3aXH-
cty ¢onorpam (crarti 19 1 18), ki aHanOT14HI 3000B’ -
3aHHAM, Bu3HaYeHUM y JloroBopi BOIB 3 aBTOpChKOTO
mpaBa.

BaxmBy ymMOBY mependadaroTh Y3rOIKEHI 3asiBH
CTOPIH JOTOBOPIB 0710 cTarei 7, 111 16 JloroBopy mipo
BHUKOHaHHS 1 oHOTrpamu Ta ctarti 1 Jlorosopy BOIB 3
aBTOPCHKOTO TipaBa. [lomokeHHs cTaTeld X JTOTOBOPIB
MIOBHICTIO 3aCTOCOBYIOTHCSI B IIU()POBOMY CEPEIOBHIILI,
30KpeMa, IMIOJ0 BHUKOPUCTAaHHsS BUKOHAHB 1 (poHOTpam
y uudposiit Gopmi. [Ipu mpomy po3yMieThbest, 110 30e-
piraHHs OXOPOHIOBAaHMX BHKOHaHb a00 (hoHOrpamu B
uGpoBii GopMi B €IEKTPOHHOMY BHIVISII € BIATBO-
PEeHHSIM y ceHci mux crareil. lle TBepmKkeHHs dopmye
MOHATIHHY BIAMIHHICTH MK IIU(POBUMH TBOPAMH, 1[0
30epiraroTbcsl B PI3HUX HPUCTPOSX (HANIPUKIAL, Teie-
¢doHax abo 1uIeepax) Bijl IX IPUMIPHHUKIB.

PosrsanryTi moroBopu BOIB 1pyHTYIOTBCS, Y CBOIO
yepry, Ha BepHCBKifl KOHBEHIIi 3 OXOpPOHH JiTepa-
TYpPHHX 1 XyTOXHIX TBOpiB Big 9 BepecHs 1886 poky,
BcecBiTHil KOHBEHIIIT IPO aBTOPCHKE MPaBoO Bix 6 Be-
pecus 1952 poky (nmepersayra B [laprki 24 mumHs
1971 poky) ta KoHBeHIIiT Ipo OXOpOHY iHTEpEeciB BH-
pPOOHUKIB (pOHOTpPaM BiJl HE3aKOHHOTO BIATBOPCHHS iX-
HixX ponorpam (Kenesa, 29 xxoBTHs 1971 poky).

[Tig yac aHami3y 3acTOCYBaHHA MIKHapOJHHUX [0-
roBopiB BOIB 3 aBropchKoro nmpasa Ta Mpo BUKOHAHHS
1 onorpamu 1996 poky ciin 3a3Ha4MTH, 10 YKpaiHa
npuenHanacs J0 HUX i3 3ami3HeHHsM. [lpuenHanHs
3aificHuocs Ha miacTasi 3akoHy Ykpainu Bin 20 Bepec-
Hs 2001 poky Ne 2732-1I1 «IIpo npueaHanHs YkpaiHu
1o JloroBopy BcecBiTHBOI opraHizauii iHTeneKTyab-
HO{ BIACHOCTI MpPO BUKOHAHHS 1 oHOrpamm» Ta 3a-
koHy Ykpainu Bin 20 BepecuHs 2001 poxy Ne 2733-I11
«IIpo npuennanns Ykpainu g0 JJoroBopy BeecBiTHbo1
opraizauii iHTeJIeKTyallbHOI BIACHOCTI PO aBTOPCHKE
nipaBoy. [Tonoxkenus porosopis BOIB 1996 poky Oymno
BUKOPUCTAHO IMiJ Yac IiJrOTOBKA YaCTUHH YETBEPTOI
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[uBinpHOTO KOJIEKCY YKpaiHW, IO BCTYIHB B CHITY
1 ciuns 2004 poxy, 3 YOr0 BUTUTMBAE OYCBHU/IHA 1ICHTHY-
HICTh JIeAKUX (POPMYITFOBaHb IIUX aKTiB.

[TokazoBuM € BUITAJIOK, 1110 cTaBcs 3 mpoekToM «BBC
Domesday». Ilin gac ctBopenHss B 1986 polli HOBO-
ro MYJBTHMEAIHHOTO BHIAHHS TPO JKUTTS ITaHUX
BenmukoOpuTanii B XX cromitti Ha yecth 900-pigHOTO
FOBIJICIO KHUTH Tiepenucy HaceiaeHHs Annmi XI cromit-
Ts1 Oynu oOpaHi ocoOnuBi UQPOBI HOCIT THPOpMAITIT,
MIPUCTPOI JJIs YATAHHS SKUX OyJIM BUIYIICHI 0OMexe-
HUM THpakeM. ChOTOJHI Y CBITI HE 3aJUIIMIOCS KOJI-
HOTO TIpale3/[aTHOrO MPUCTPOFO, 1 111 HOCIT 1HPOpMAITii
HE MOXYTh OyTH BiATBOpEHI’.

YCBITOMITIOIOUH 1TF0 HEOE3TIEeKy, CBITOBa CIIILHOTA
royaJia B)KMBaTH 3aXOJIiB JUTsI 3aIT00iraHHs TaKHUM BTpa-
taM. OJJHUM 13 TIEPIINX TAKKUX KPOKIB CTATIO MPUHHSITTS
«Xaprii ipo 30epexerHs mudporoi crammmany KOHE-
CKO. lle#t Mi>KHApOJTHHMIA JOTOBIp BU3HAYA€ MPHHIHU-
MMM 3aXHCTy NU(GPOBUX MaTepianiB, 30KkpemMa 00’€KTIB
ABTOPCHKHX 1 CyMDKHHUX TIPaB, Ta MPIOPUTETH i BT iX
3HUKHCHHSI.

Po3rnsmatoun muTaHHS MiKHAPOIHO-IIPABOBOTO pe-
TYIIOBAHHS 3aXHCTY aBTOPCHKUX MPaB y CYy4aCHOMY iH-
(hopmarliifHOMy CyCHJIBCTBI, HE MOXKHA HE 3TajaTd Mpo
IOCBIJ TIPABOBOTO peTyNIoBaHHs €Bporeiicbkoro Co-
103y. SIK HaWBaKIMBIMI akTH €BPOCOIO3y BapTO HaBe-
cTi Taki HopmatuBHI akTH: Jupekrusa €C 2000/31/
€C «Ilpo enexkrponny komepiio»®, JupextuBa €C
2001/29/€C «IIpo TapMmoOHi3aIlil0 TEBHUX aCIEKTIB
aBTOpCchKOro mpasa»’, JupexktmBa €C 2006/115/€C
«IIpo mpaBo 371a4i 00’ €KTIB aBTOPCHKOTO MpaBa B OpEH-
Jly 1 TIPOKAT, a TaKOK MPO TICBHI aCIEKTH aBTOPCHKOTO
mpaBa»®.

OcCHOBHa BIJIMIHHICTh BiJl MDKHAPOJHUX YTOJ JIH-
PEKTHB 1 pO3MOPSIKEHb €BPOCOIO3Y, SIKi € 000B’3KO-
BHMMH JUTSI BCIX HOTO YWIEHIB, TOJISITAE B TOMY, IO 111 aKTH
CyIpaHalliOHATBHOTO XapakTepy, TOMY, SIK IIPaBHIIO,
3aKpIIUIFOITh HE TUIBKH 3arajibHi, TI00aTbHI MPUHIIN-
K TIPaBOBOTO PETYJIIOBAHHS, a i mepen0dayaroTh OLIbII
JeTaJbHI IPHUITHACH MIONO X 3aCTOCYBAHHS.

Hupexrtura «IIpo enexrpoHHy komepitito» Ne 31 Bin
2000 poky siBIsie COOOIO HOPMATWBHO-IIPABOBUH aKT,
MIPUCBSUCHHUN PETYIIOBAHHIO MTOPSIKY 3MIHCHEHHS yTOI
Ha BHYTPIIIHLOEBPOIICHCHKOMY PHHKY 13 3aCTOCYBaH-
HsM IU(GPOBUX TEICKOMYHIKAIIH Ta eJIEKTPOHHOTO 00-
MiHy iH(popMaIliero. Xoua MpaBoBi Mpunuck Jupekrusu
HE PEryiIoITh 0e3MOoCepesIHbO 00Iir 00’€KTIB aBTOP-

SDomesday Redux: The rescue ofthe BBC Domesday Project videodiscs :
BeO-xypHai Ariadne. URL: http://www ariadne.ac.uk/issue36/tna.

¢ Tupexrusa €C 2000/31/€C «IIpo enexrponty Komepuito» [Emexrpo-
HHHI pecypc]:Oc¢iniitanii npasosuii nopran €C https://eur-lex.europa.
eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0031:DE

7 JlupextuBa €C 2001/29/€C «IIpo rapMoHi3alio0 NEBHUX ac-
MEeKTIB aBTOpPChKOro mpasay [Enextponuuit pecypc]: Odiniiinuii
npaBoBuii  mopran  €C  https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex%3A32001L0029

8 NupexruBa €C 2006/115/€C «IIpo mpaBo 31a4i 06’ €KTiB aBTOPCHKO-
rO MpaBa B OPEHJY i MPOKAT, a TAKOX PO MEBHI aCMEKTH aBTOPCHKOTO
npaBay [Enexrponnuii pecypc]: Odiuifinuit npasoBuii mopran €C
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1553463542179&
uri=CELEX:32006L0115
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CBKHX 1 CyMDKHHUX IpaB, BOHH 3a0€3MeUyIOTh €JIMHUN
JieTaJbHUN TIOHATIHHHUN armapar sl BCix Kpain €Bpoco-
103y y cdepi iHpOopMaIiHHUX TEXHOIOTIH.

Byke sramana [lupektuBa cniibHO 3 JIMPEKTHBOIO
98/48/€C ommcye Tak 3BaHi cIy)0Ou (mociryru) iHpop-
MAaIifHOTO CyCITiJbCTBA. BiAMOBIAHO 110 BHU3HAYECH-
HSI, HABEICHOTO B JHPEKTHBAX, TAKOIO CIyXO00I0 (TO-
CIIyTOI0) € OyIb-sfika IUIaTHA IIOCHyTa, SKa HATAEThCS
JUCTaHIIHHO (0e3 0cOOMCTOI MPUCYTHOCTI CTOPIH), 13
3aCTOCYBaHHSIM €JIEKTPOHHUX 3ac00iB (TIOCTyTa MOBHH-
Ha TIOBHICTIO HAJaBaTUCS CJICKTPOHHHMH 3aC00aMHU
30epiranss 1 0OpoOku iH(OpMaIlii, Mo MeperaeTbes
Oy/Ib-SIKMM €JIEKTPOMArHiTHUM CIIOCOOOM) 1 3a 1HIUBI-
IyaJbHUM 3aIIATOM OJIepIKyBada MOCTYTH.

VY crarti 2 IUpeKTUBU HABEICHO TAaKOK BU3HAYCHHS
MOCTa4YalIbHUKA 1HQOPMAIIHHUX TOCIYT K Oy/Ib-sIKOT
¢bi3nyHOi a00 OPUIUIHOT 0co0H, sKa Hajxae iH(opMa-
midHl mociyru. [Ipu oMy B JIOKyMEHTI B OCOOJHBY
KaTeropiro BUAUISETHCA MOCTIMHUHN MOCTa4aIbHUK 1H-
(dbopMariiHUX MOCIYT, IKHH HaOyBa€e TakoOro CTaTycy,
SIKIIO MOTO Jii CIIpSMOBaHI HA OTPUMAaHHS MPHOYTKY B
HEOOMEKEHUI TIepioJT Yacy, a MisIbHICTb 31HCHIOEThCS
gyepes MOCTIHHO (PYHKI[IOHYUYY OpTaHi3allifo.

Oco0MBY BaXIJIMBICTh MAarOTh cTaTTi 12—15 BKa3aHOi
Jupexktusu. 1li crarTi nepenbadaroTh €IUHI MpaBUIIa
1 BIJMOBIJAJBHICTh MOCTAYaNIBHUKIB 1H()OpMAIIHUX
MOCITYT ITiJ] Yac mepeaadi i 30epiranHs iHpopmallii B Me-
JKax yChOro €BpOCOI03y. 3a CBOEIO CYTTIO BOHH CXOXKI 3
MPUHIIATIOM «THUXOi OyXTH», Iepea0aueHIM aMepHKaH-
CBKUM 3aKOHOJABCTBOM, IIPOTE PO3KPHBAIOTH IIi IPHH-
LMY O1IbII AETANBHO.

3rigHo 3i crarrero 12 JIMpeKTHBH, MOCTaYaIbHUK
iH(OpMaIIfHAX TIOCIYT HE Hece BIAMOBIAAILHOCTI 3a
3MicT iH(opMaIlil, 10 TepeaeThCs MiJl Yac JOTPUMAaH-
HS TPhOX YMOB: BiH HE IHIIIIO€ TIepeIady iHpopmallii, He
MoaudiKkye ii Ta He BHOUpae ofepKyBada iH(pOpMAIIii.
Takok HATAETHCS JICTANbHE BH3HAUCHHS «KEIIyBaHHS
iHpopMaIii», TOOTO THMYAaCOBOTO ABTOMATH30BAHOIO
MPOMIKHOTO 30epiraHHs iH(oOpMaIlii 3 METOI0 IiIBHU-
HIeHHs e()eKTHBHOCTI TOCIIYT, IO HATAIOTHCA.

OxpiM TOro, B JIMpEKTHWBI BU3HAYCHO ITOHATTS
«XOCTHHTY» SIK 30epiraHHs iH(MOpMaIii 3a 3aIuTOM
olepKyBada iH(OpMAaLiHOI MOCIYTH Ta SIKE Mepel-
Oauac OOMEXKEHHSI BIANOBIAAIBHOCTI MHOCTadYaabHUKA
MOCIIyT 3a 30epiraHHsl He3aKOHHOI iH(opMarlii mija Jac
JOTPUMAaHHS HU3KH YMOB. Takoxk mepen0oadeHo BaXKIIH-
BUI NpUHIUT 3a0€3MeUeHHsT 0COOMCTHX IPaB i CBOOO
TPOMAJISH, 8 TaKOX IMYHITET IOCTa4ajJbHUKIB iHPOP-
MalidHUX IOCIHYT, i3 BU3HAYCHHSIM, IO KpaiHH-yd4ac-
HHUKH €BpPOCOI03y 3000B’SI3YIOTHCSI HE BBOIUTU Y CBOE
3aKOHOJABCTBO 3arajbHi OOOB’SI3KHM IOCTAYaJIbHUKIB
iH(pOPMAIIHUX MMOCIYT, BIICTEXKYBaTH 30epeKeHy abo
nepenany HumH iHdopmaniro (crarti 12—14) ta He BXKuU-
BaTH aKTUBHMX [iH 13 momryky ¢axTiB abo BizomocTeit
PO HE3aKOHHY AiSUTbHICTD.

Hupextua €C 2001/29 mpo rapmoHizaiio meB-
HUX AaCIIEKTIB aBTOPCHKOTO IIpaBa TaKOX IIOB’s3a-
Ha 3 TEXHIYHUMH HOBOBBEJCHHSIMH Ta CYYaCHHMHU
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TeJIeKOMYyHIKamissMA. Llell JOKyMEHT € TIpOMIKHUM
CTyIICHEeM IMIUIEMEHTAIll MmojioxkeHb aororopie BOIB
1996 poky B nipaBo €C Ta BCTAaHOBIIOE 00OB’ 30K Jep-
)aB €BpPOCOIO3y BBECTH y CBOI HaIllOHAJIbHI MPaBOBI
CUCTEMH IMOHSTTS TEXHIYHUX 3aXOJiB 3aXUCTY 00’ €KTIB
ABTOPCHKHX TpaB Ta iH(OpMAIIT PO aBTOPChKE MPaBo,
JICTAILHO PETJIAMEHTYIOYM CXOXKHM YHHOM Jiii 13 3200-
POHM 00XOJy TaKMX TEXHIYHHMX 3ac00iB 1 BHJIAJICHHS
iHpopMallii, 30KpemMa, IUIIXOM OOMEXKEHHS 000poTy
MPHUCTPOIB, TEXHOJOTIH 1 CrOco0iB, MPU3HAYEHUX TO-
JIOBHUM YHHOM JIJTSI TAKUX JTiHA.

Hupextura €C 2006/115 «IIpo aBTOpCchKE TPaBO»
MIPUCBSUCHA JTOJATKOBOMY IIPABOBOMY PETYITIOBAHHIO B
rajry3i mpokary 00’ €KTiB aBTOPCHKHX 1 CYMIXKHHX TPaB.
JdupextrBa BBena 000B’s3KOBE MPAaBO aBTOpa Ha BHUHA-
TOpOJy B pasi 37a4i TBOPIB y MPOKAT 1 mepeadoavnia Hik-
YEMHICTh BIJIMOBH Bijl Takoro mpasa. Kpim Toro, Toky-
MEHT KOHKPETH3YBaB BJIACHUKIB BUHATKOBOTO TIpaBa Ha
3[a9y TBOPIB y MPOKAT 1 Mepen0davunB BUKIIOUHE IIPABO
Ha BBCICHHS 3a00pOHHM Ha 3alllC TBOPIB, MEPETaHUX
e(hipHUMH 1 KaOCITBHUMHU MOBHUKAMH.

Lle mpaBo TiCHO TOB’sI3aHE 13 CYYaCHUMH IHU(PPOBH-
MH TEXHOJIOTISIMH, OCKIJIbKH Ha TepUTOpii €BpOCOI03y
BCE TEJIEMOBIICHHS 3IIHCHIOETHCS B IH(poBOMY hopma-
Ti, @ TAKOX BEJYThCS AKTHBHI POOOTH 13 BIPOBAKSHHS
tenebadeHHs BUCOKOT vitkocTi (HDTV), ToMy BHHHKIIA
HEOOXIJHICTh MPaBOBOT 3200POHH Ha (BiKCAIIF0 IEBHUX
Tenenepeaad (HampUKIaa, KIHODIIbMIB), 1100 YHUKHY-
TH X MOJAJBIIIOTO HEIETaJIbHOTO TOMIUPEHHS.

PosrnsayTa JupexTrBa CTBOpHIIA HAIEKHY PABOBY
0a3y Ayl 3aCTOCYBaHHS OIMUCAHOTO TEXHIYHOTO DillleH-
HS Ta ACTh 3MOTY 3HU3UTH PIBEHb IHTEICKTYaJTbHOTO
mipaTcTBa, MOB’S3aHOTO 3 HE3aKOHHUM THPAXXYBAHHIM
TBOPIB, 3IaHUX Y IPOKAT a00 TPAHCILOBAHUX OpraHi3a-
isSIMU KaOeTbHOTO 200 e(hipHOTO MOBIICHHSI.

26 Oepe3nst 2019 poky €Bpomneiicbkuil mnapia-
MeHt npuiiasB JupextuBy 2016/0280 (COD) «IIpo
ABTOPCHKE IPaBO B €JHHOMY HU(MPOBOMY MPOCTOPIY.
Taki 3axomu cramu crpo0OX0 NPHBECTH €BPONCHCHKE
3aKOHOIABCTBO IIPO IHTEJIEKTYalbHY BIACHICTH Yy Bij-
MOBIHICTH 13 PIBHEM PO3BUTKY CyYaCHUX TEXHOJOTIH.
SIK MOBIMOMIIIETBCSL B TIpec-penizi €Bpokomicii, «/Iu-
PEKTHBA PO aBTOPCHKE MPABO 3aXUINAE CBOOOMY BHpa-
JKEHHS — KJII0YOBY LiHHICTh €Bponeiicbkoro Coro3y».
Opnak 13 UM 3rojiHi He Bci. KpuTHKM HOBOTO 3aKOHY
3a3HAYAIOTh, 110 BIH MOXE CIIPUYMHHUTHU 33 COOOIO I[CH-
3ypy B Mepexi [HTepHeT.

OnHy 3 HaOLIBII cymepewiuBUX HOpM Yy [upek-
THB1 MICTUTH cTaTTs 13. 3riHO 3 MI€I0 CTATTEI0, TETep
MaiJTaHYMKH, YYACHUKU SIKHX CTBOPIOIOTH KOHTCHT,
BiJIIIOBIIaJIbHI 32 TIOPYIICHHST aBTOPCHKHX IPAB CBOTMU
KopucTyBadyamMu. HoBui 3aKOH MPOMIOHYE TAaKUM KOMIIa-
HisM, sik YouTube, Facebook i1 Reddit, moniToputu e,
10 3aBaHTAXYIOTh KOPUCTYBadi, 00 IX KOHTCHT HE I10-
PYIILyBaB aBTOPCHKE MPABO.

[Hmmii HeoHO3HAYHUN MOMEHT y 3aKOHI — CTar-
Ts 11. Terep HOBHHHI arperaTopu Ta MOIIYKOBI CHUCTe-
MU MOXYTh OyTH 3MyIeHi iatutd 3MI 3a Te, o BOHU
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BUBOJATH IX TEKCTH, - AUPEKTHBA JO3BOJISIE BUAABIIIM
BAMAaraTy Iiary 3a myOliKaIiio mocwiaHb. SKmio e
CTaHEThCs, Ha TEPUTOPIi €BPOTIEHCHKOIO COKO3Y 3aKpH-
IOThCSl Taki 3BWYHI HOBUHHI arperaropu, sk Google
News.

CyKyITHICTh ONMMCAaHUX BHINE TUPEKTUB €BPOCOIO3Y
JIO3BOJIMJIA 3HAYHO IMiJIBUIIUTH PIBEHb 3aXUCTY aBTOP-
ChKHX 1 CyMDXKHHX TIpaB Ha BCii Oro TepUTOpIi Ta IeH-
TPaJIi30BaHO TIPOBOJMTH MOJICPHI3AIII0 BiIMOBITHIX
rajgy3eid 3aKOHOIABCTBa. BapTo 3a3HaYuTH, IO OIHUM
3 OCHOBHHUX TPEHJIB JisUTBHOCTI €BpokoMicii Ta €Bpo-
TapJjaMeHTy € TapMOHI3allis 3aKOHOIaBCTBA KpaiH-dJie-
HiB €C, mo Jae 3MOry 3a0e3IeuyBaTH €IUHUIA PiBEHb
MIPAaBOBOTO 3aXUCTy OJHAKOBUMH METOAMH Ta B PIBHUX
o0csTax Ha BCil TepuTopii €BpoCoIO3y.

3 METOI0 MOCIHIIKCHHS MOPSIKY IPaBOBOi periia-
MEHTAaIlll 3aXHUCTy TBOPIB Ta 00’ €KTIB CyMDKHHUX TIpasB,
BUpaXEHUX y 1H(poBii (opmi, BUIAETHCA HEOOXi]-
HUM BHUBYHTH IMIUIEMEHTAII0 ITOJIOKEHb Mepepaxo-
BaHUX BHIIEC MIDKHAPOIHUX JOTOBOPIB y HaIliOHAIb-
HE 3aKOHOAABCTBO KpaiH KOHTHHEHTAIBHOI €Bpor,
nepm 3a Bce DeneparnBHoi PecnyOnmikn Himeuunnu
ta Opantii, a TakoXk y mpaBoBy cuctemy CIIOTy9IeHUX
[lItatiB AMEpUKH, Ta MPOBECTH MOPIBHAJIBHUNA aHAI3
IMIVIEMEHTOBAaHAX HOPM 13 HOpPMaMH YKpPaiHCBKOTO
3aKOHOJIABCTBA.

Bapro 3a3naunty, mo xo4a npaBosa cucrema CIIIA
HAJICKUTh J0 CIMEHCTBA 3MINIAHWX, JIe¢ HapiBHI 13
3aKOHAMH Ta IHIIAMH HOPMAaTUBHO-IIPABOBHMU aKTaMHU
IIMPOKO 3aCTOCOBYETHCS 1 CYTOBUH MPEIEICHT, BEIHKY
KUTbKICTh HOPM aBTOPCHKOTO IMpaBa KOAU(IKOBAHO Ta
3akpimieHo y genepanbaHomy 3axononasctsi CIIA.

Hopmu, mo perymoroTts aBTopchke mpaBo CILIA,
saknazaeHi B Komekci CIIA (United States Code), sikuit
OXOILTIOE OCHOBHI rairy3i (eaepaabHOro 3aKOHOIABCTBA
Cronyuenux Illtaris Amepukn®. Beworo Komeke ckira-
JmaeTbes 3 50 po3nidiB, 3MICT SKHX HE € OIHOPIIHHM.
Jlesiki po3ainu SIBISIIOTH COO0K0 HE KOAU(DIKOBaHICTh, a
MPOCTE IHKOPIIOPYBAHHS B 3aKOH TEKCTY OKPEMHX HOP-
MaTHBHHUX aKTiB (heiepaibHOTO 3HAYCHHSI.

Po3nin 17 (aBropcbke nipaBo) Koaekcy CILIA nipoTs-
TOM TPHUBAJIOTO Yacy 3a3HaBaB CYTTEBHX 3MiH. OJIHIE0
3 HAWOUTBIN 3HAYYIIMX JJIS IUIEH 1[bOTO JOCITIIKCHHS
craya nornpaska Bix 1998 poky «IIpo aBropchke mpaBo
B nu(poBy enoxy» (nam — DMCA). 1{s monpaBka cra-
JIa OJTHIEIO 3 TIEPIIUX BEMKUX MOACPHI3aIiil KOHIICTIIii
ABTOPCHKOTO TIpaBa y CBIiTi Y 3B’SI3Ky 3 JOCATHECHHIMH
HayKH 1 TexHIKH y cepi pikcarii Ta nepenadi iHpopma-
il y TU(ppoBOMY BHTJISIII.

Brepie y cBITOBIH icTOpii pO3BUTKY aBTOPCHKOTO
MpaBa I[i€r0 MONPAaBKOK OYyJIM ONMUCaHi TaKi IHCTUTYTH,
K 3a0OpOHa Ha TOMIMPEHHS TEXHOJIOTiH, MPUCTPOIB
Ta aJTOPUTMIB MOJOJNIAHHS TEXHIYHAX 3aCO0IB 3aXHCTY
00’€KTIB aBTOPCHKOTO IpaBa, 3a00poHa Ha 3MiHy abo
BHJIAJICHHS 1H(OpPMAIIiT PO aBTOPCHKE MPaBo Ta Hararo
IHIINX 3HAYUMHUX HOBOBBEJICHb, III0 PETYIIOIOTH aBTOP-

® U.S. Code. Odiuiiinnii npaBosuii mopran Legal Information Institute
URL: https://www.law.cornell.edu/uscode/text.
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CbKi TPaBOBITHOCHHHW, MOJEPHI30BaHI ITiJ{ BIUTHBOM
TexHIYHOTO TIporpecy. OcHoBHa Mmeta DMCA — BripoBa-
JoxeHHsI monokeHs JloroBopy BOIB 3 aBTopchkoro mpa-
Ba Tta Jloropopy BOIB mnpo BHKOHaHHS 1 poHOrpamu,
npuiHATHX JurioMarnaHoo koHpepeHinieo y XKeHeri
20 rpymuas 1996 poky, mo 3akononasctsa CIIIA.

OcoOnmuBuil 1HTEpEeC CTAaHOBUTH JPYTHUA pPO3ILT
DMCA, npucBsYeHHAN IMIUIEMEHTAIT NPUHIUITY «TH-
xo1 Oyxtu» (safe harbor) y 3akonomasctBo CIIA. Ilei
MIPUHIIMI BCTAHOBIIIOE IMYHITETH Ta OOMEKCHHS BiJ-
MOB1TAJILHOCTI OTEPaTOPiB IHTEPHET-3B’SI3KY Ta 1HIITHX
0ci0, M0 HAIAITh THTEPHET-TIOCIYTH B pasi, SKIIO
HaJIaHHS TaKUX ITOCITYT IIPU3BEIIO 0 TOPYIICHHS aBTOP-
ChKUX TIpaB. OmnepaTop HE HECTUME BiIIOBITAIBHOCTI
3a MOPYIICHHsI aBTOPCHKUX TIPaB, SKIIO BiH BUIAIHTH
ab0 3a0JIOKye HE3aKOHHO PO3MIICHHH MaTepiai, IIo
OXOPOHSIETHCSI ABTOPCHKUM TIPaBOM, Ha TEPIITy BUMOTY
aBTOpa, a00 MpaBOBIAacHUKA, a00 iX areHra.

KonTnnenraipHe 3aKOHOZABCTBO, 30KpeMa
3akoHomaBcTB0O ®PH, cTaHOBHTH 1HTEpEC y 3B 53Ky 3
OJM3BKICTIO TIPABOBUX MPUHITUITIB OpraHi3aliii CHCTeMH
mpaBa Ta (QYHKIIOHYBaHHS CHCTEMH 3aKOHOIABCTBA J0
CY4acHOT0 YKpaiHCBKOTO TpaBa. 3akoHoaaBcTBO Himeu-
9HHU 0a3yeThCsl Ha KIACHYHHUX U POMaHO-TEpPMaH-
CBHKOI TIPaBOBOI CiM’T MPUHIIMIIAX 1 TOKTPUHAX.

OCHOBHMM HOPMAaTHBHHM aKTOM, IIO pEryJoe
aBTOpchbke npaBo B HimeuuwHi, € 3akon ®PH «IIpo
aBropceke npao». Ileit 3akon OyB mpuiHATHII 9 Be-
pecus 1965 poxy Ta mpoOTSITOM TPUBAJIOTO Yacy 3a3Ha-
BaB 3HauyHUX 3MiH. OCOONMBO BapTO BUIUIMTH 3MiHH,
BHECCHI 3 METOIO0 IMPOBEACHHS peopMU aBTOPCHKOTO
npaBa HiMeuunHwu, koiiu B 3aKoH OyJ1H ToJIaH1 HAO1TbIIT
3HAYYII HOBEIH, IO CTOCYIOThCS IUPPOBOi (hopmu
(ikcarii TBopiB. Llst peopma, M0 CKITATAETHCS 3 TBOX
eTariB, IMIUIEMEHTYBaJIa TIOJOKCHHS TUPEKTHBH €BPO-
coro3y — upextuu €C 2001/29 «IIpo rapmoHizaiiro
MIEBHUX aCIIEKTIB aBTOPCHKOTO MpaBa B 1HPOpMAIliHHO-
MY CYCITUTBCTBIY.

s pedopma y 2003 pori BBena B 3akoH naparpad
19a, axuii BU3HAYHMB TOBEACHHS TBOPY IO 3arallbHOTO
BiJJOMa SIK «TIOBiJJOMJICHHSI TBOPY T'POMaICHKOCTI IPOTO-
BAM 200 GE3IPOTOBUM MIISIXOM TaKUM YHHOM, IO HJIe-
HU CYCIILILCTBA MOXKYTh OTPHMATH JOCTYI A0 TBOPY TIiJT
9ac Ta 3 TOTO MICIIS, IO BU3HAYAETHCS 32 iX BHOOPOM»
(20). Bu3HaueHHS JOCTaTHLOIO MIpPOK BiIoOpakae
XapakTep MoImMpeHHs iHopMalii B Mepexi [HTepHET

0 3akon ®PH «IIpo aBropcbke mpaBo». Caiit Minictepersa rocTuuii
OPH. URL: http://www.gesetze-im-internet.de/urhg/index.html.
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Ta MIJKPECIOE HOro TPaHCKOPIOHHICTh 1 MPaKTHYHO
JIOCITIBHO TTOBTOPIOE BU3HAUCHHSI, HABEJICHE B CTATTI 8
Joroopy BOIB 3 aBTopchkoro mpasa 1996 poky.

3MiHM TaKoXX 3a3HaB maparpad 53, mo J03BOJIsIE
CTBOPCHHS KOIIM TBOPIB B 0COOMCTHX WiIsIX. Binrmo-
BiJiHO Ji0 monpaBku 2003 poKy, CTBOPIOBATH TaKi KOMil
MOYKJIMBO JIMIIIE B TOMY pa3i, SIKIIIO OPUTIHAT TBOPY HE
€ OYCBHIHHMM YMHOM HE3aKOHHO oTpuMaHuM. Lle ¢op-
MYJIIOBAaHHS Ma€ BEJHMKE 3HAYCHHS ISl TIPAaBOBOTO pe-
TYJIFOBaHHS JISTTBHOCTI (PaiilooOMIHHUX Mepex depes
Te, MO EK3eMIUISIPH TBOPIB, IO PO3MIIIYIOThCS B HUX,
MOXXYTh OyTH BU3HaHI OTPUMaHUMH He3akoHHO. Lle, y
CBOIO Yepry, MpHu3Bee 10 BU3HAHHS JiH 13 KOMIOBaHHS
TaKHUX TBOPIB HEJECTITUMHAMM.

[TonpaBky TakoX OyJv BBEJCHI y BUINISI Iaparpa-
¢iB 52a, SKUiA TO3BOJMB JIOBEJCHHS TBOPIB J0 Bijgoma
HEBU3HAYEHOTO KoJia 0cib (myOuikamiid y mepexi [aTep-
HET) JUIsl OCBITHIX IiiyieH, 52b, skuil O3BOJMB KOpHUC-
TyBaHHs 0i10Ji0TeKaMHM TBOPIB y muppoBiid (opmi Ta
HaJAaHHSA 10 HUX BIIJAIICHOTO JOCTYIly Ta maparpada
95a, KM BCTAHOBHMB Y MeXax pO3MIsSHYTOI pedopMu
3a00pOHY Ha TIOMOJAHHS TEXHIYHUX 3aXOIIB 3aXHCTY
TBOPIB 1 KOIIIOBAaHHS 3aXWIICHUX HUMH IHPPOBUX
HOCIIB HaBIiTh B OCOOMCTHUX LIJIAX.

3akoHomaBcTBO PpaHIlii y cepi aBTOPCHKOTO MpaBa
npezacTaBieHo KomekcoM IHTENEeKTyanbHOi BIaCHOCTI
Opaniit, skl BUIIISETHCA CBOIM AKTUBHHUM PO3-
BUTKOM 13 PEIETIIi€I0 Ta MepepoOKOO IMiJT €BPONEHCHKI
MIPAaBOBI MPUHIUITA HOBHMX CIIOCOOIB PETYITIOBAHHS Ta
3aXUCTy aBTOPCHKUX MpaB B iH(OpMAIIHOMY cepej-
oBHIII. BOHO Takox BpaxoBye MOJIOKEHHS [IMpeKTHBU
€C 2001/29 ipo rapMoHi3allito IEBHUX aCIEeKTiB aBTOP-
CBKOTO TpaBa B iH(GOpMaIIiTHOMY CyCHIbCTBI.

BucHoBkn

MiXHapOIHUH 1 3apyOiXKHHI TOCBI Y raimy3i mpaBo-
BOT perIaMeHTAIlil CYCITIIBHUX BITHOCHH 13 3aCTOCYBaH-
Hs iHQOpPMAIITHUX TEIIEKOMYHIKAIIHHUX MEPEXK CBiJl-
YUTh PO HEOOXIJAHICTh BHUKOPHCTAHHS MPHHIMIIOBO
HOBUX IT1JIXOJIIB JIO MPABOBOTO PETYJIFOBAHHS B IIii ce-
pi. IIpy bOMY MIXKHApOJIHUM CITIBTOBAPHCTBOM 1 Jes-
KHMH 3apyODKHUMH KpaiHamu OyiM BHUPOOJCHI HeoO-
X1JIHI TIPaBOBI THCTPYMEHTH, SKi CJiJI IMIUIEMEHTYBAaTH
B YKpaiHChKe HalllOHAJbHE [TPaBO.

1 Code de la propriete intellectuellc. Caiit [epxaBHoi ciryk0H MoK~
penns mpaBa. URL: https://www.legifrance.gouv.fr/affichCode.do?cidTe
xte=LEGITEXT000006069414.
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Powers of the chairman of the committee of the Verkhovna Rada of Ukraine: legal nature and contents
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Associate Professor of Chair of General Law Disciplines
of Kharkiv National University of Internal Affairs, Ukraine

The analysis of theoretical basis and constitutional-legal regulation of powers of the chairman of the Committee
of the Verkhovna Rada of Ukraine, whose position has high political prestige and focuses on significant levers of
influence on the work of the committee, is made. Also it was determined that legally defined powers of the chairmen
of the committees of the Verkhovna Rada of Ukraine by its nature derive from the competence of the Verkhovna
Rada of Ukraine and the committees themselves. Within the competence of the chairman of the Committee of the
Verkhovna Rada of Ukraine, the following units of authority are allocated — the organization of the work of officials
and the secretariat of the committee, the planning of the work of the committee and the organization of realization its
decisions, reporting, holding committee meetings, its representative offices, etc. Such powers in general are aimed at
ensuring the proper organization and effective performance of the functions of these parliamentary working bodies.
The powers of the chairman of the Committee of the Verkhovna Rada of Ukraine are mainly organizational and have
arather limited character, more in relation to the officials (and not members) of the committee, supplemented by the
general committee method of making important decisions.

The priority directions of improvement of the constitutional-legal regulation of the powers of chairmen of
parliamentary committees in Ukraine are substantiated, which first of all requires clarification of its formulation and
detail of the content, regulation of the practice of giving instructions by the chairman of the committee, consolidation
of the procedure for the implementation of such powers and its coordination among themselves, expansion of
powers for coordinating the work of officials committee, its subcommittees and interaction with other committees
of the Verkhovna Rada of Ukraine. Responsibility and accountability of the committees to the Verkhovna Rada of
Ukraine stipulate the necessity of regular reporting of the chairman of the committee, which requires clear fixing
of the frequency of preparation of such reports and the consequences of its consideration by the Verkhovna Rada
of Ukraine.

IloBHOBaKkeHHsI T0J10BM KoMiTeTy BepxoBHoi Paagu Ykpainu: npaBoBa npupona ta 3mict

3o03yna Onexcandp leopoeuu

KaHOUOam puouyHUX HayK, OOYeHm,

doyenm Kagheopu 3a2aibHONPABOBUX OUCYUNIIH

Xapkiecvko2o HayioHAIbHO20 YHIgepcumemy eHympiwHix cnpaes, Ykpaina

Beryn

Komitern BepxoBroi Pamm VYkpainu, mo ¢yHK-
[IOHAJILHO OXOIUTIOIOTH IIMPOKI TPEJAMETH BiJaHHS,
OpraHi3amiiHO € JOCHTh CKJIQJHHMU MEXaHi3MaMH,
CKJIQJIAIOUMCh 13 HEPIJKO YHCENBbHUX KEpPIBHUKIB 1
YICHIB KOMITeTy. [0Jl0Ba KOMITETY BiJirpae MpoBiIHY
poJb y peanizaiii HOro 3aBiaHb, HAIUISIOYHCH KOMII-
JIEKCOM BIJINOBIIHMX ITOBHOBA)KEHb, 3JIaro/DKEHa Ta
HiJeCpsAMOBaHa peajisallis SKUX BHMArae 4YiTKOro
BHU3HAYCHHS, YIIOPSIKYBaHHS M Y3TO/KEHHS MPaBOBO-
rO CTaTyCy TOJIOBH KOMITeTy. BogHOUac choroaHi mpo-
(hibHE 3aKOHOJABCTBO 3/1CO1TBIIIOTO JIUIIE Y 3aralbHUX
pucax permaMeHTYe OCHOBHI MOBHOB)KCHHS TOJIOBH
KOMITETY, PO3FOPHYTO HE 3aKpIIUIFOIUU peanbHUN
3MICT 1 HOPSIIOK peani3auii TakuX TOBHOBAaXKEHb, CTaTyC
3aCTYMHHUKIB TOJOBH KOMITETY, III0 HE MOYKE HETaTHBHO
HE MMO3HAYATHUCh HA €(DEKTHBHOCTI AISTBHOCTI KOMiTe-
TiB. A OTXe, B KOHTEKCTI BJIOCKOHAJICHHSI OpraHi3arii
JisTbHOCTI KoMiTeTiB BepxoBHoi Panu Ykpainu i BOa-
YarThCS aKTyaJIbHUMH MUTaHHS TTOBHOBAKEHb iX TOJIB.
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3a3HaYUMO, MO JEsSIKi acCleKTH CTaTycy KepiB-
HUIITBA MMapJaMEHTChKHX KOMITETIB paHile BXKe
posmsiganuch TakuMu BueHHMH, K O.A. AnekcaHn-
npoB, O.M. Anoxin, O.B. Mapuensk, O.1. Pagdenko,
M.B. PasBajoBchka Ta iHIIi. BomHOowac iXx HaykoBi
JIOCTIJDKCHHSI CTOCYIOThCS HacaMIlepe]] TIJTbKH OK-
peMux mocaloBux ocid komiteriB BepxoHoi Pann
YKpaiHH, KOMILUIEKCHO HE XapaKTePU3YIOUU Cy4YaCHUMN
CTaH 1 MOTOYHI MEPCIEKTUBU IIPABOBOTO PETYIIOBAH-
HSl CTaTyCy TOJIOBH MapilaMEHTCHKOTO KomiTeTy. Tax
caMo Bce mIe MoTpedye HayKOBOTO BUPIIIICHHS MTUTAH-
Hs JeTali3almii Ta IMOTOKCHHS IMOBHOBAYKEHH TOJIO-
BH Ta IHINUX KEPIBHUKIB 1 YJICHIB KOMITETY, a TAKOXK
MOJATBIIOTO PO3BUTKY X KOHCTUTYIIITHO-IIPaBOBOTO
CTaTyCy.

MeTa cTaTTi — aHaNi3 TCOPETHYHHX MOJIOXKCHB i
KOHCTUTYIIIHO-IIPAaBOBOTO PETYIIIOBAHHS TOBHOBAKEHB
royioBu KoMiTeTy BepxoBHoi Pamu Ykpainu, BU3HaYCH-
HS iX TIPaBOBOI MPHUPOIH, 3MICTY Ta 3HAUCHHS, a TAKOXK
OOTpYHTYBaHHS TIPIOPUTETHUX HAIPSIMIB yIOCKOHAJICH-
HS CTATyCy TOJIiB MapJaMEHTChKUX KOMITETIB B YKpaiHi.
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Zozulia Oleksandr
BukJjiag ocHOBHOro MaTtepiany

[lepenycim, 3a3Ha4MMO, 110 KJIFOYOBOIO MOCAI0BOIO
0co0010 y cTpykTypi KomiteTy BepxoBHoi Pagu Ykpai-
HU € HOro rojosa, nocaja sKOro ycTajJeHO CTaHOBUThb
00’ €KT MiABUILEHOTO 1HTEpecy 3 OOKY 5K ACMyTaTChKUX
¢dpakuit (rpym), Tak 1 camMMX HapOAHUX [EIyTaTiB
VYkpainu. OcTaHHE HacaMIepesl 3yMOBIIOETHCS HE Tillb-
KM CBOEPIJHOIO MOJITUYHOIO MPECTHXKHICTIO TMOcaan
TOJIOBH KOMITeTy, ajie i loro iCTOTHUMHU OpraHi3amiii-
HO-YTPaBIiHCHKUMHU BaXKEJISIMU BIUIMBY Ha POOOTY KO-
Mmitery. 30kpeMa, 3a Bu3HaueHHsiM M.B. Pa3BanoBchKoi,
TOJIOBH KOMITETIB € OJIHUM 13 OCHOBHHUX CyO’€KTIB CHC-
TeMH ynpaeiiHHS y BepxoBHiit Pani Ykpainu, oprani-
3yloua JisUIbHICTh SKOTO CIPSIMOBaHA Ha 3a0e3MeveHHs
J€BOTO 3aKOHOTBOPYOTO mporecy! (a TouHime — Ha
3a0e3mneueHHss e(eKTHBHOI peani3aiii MTOBHOBaXXCHB
[Tapnamenty 3aranom).

Bonnouac napaaMeHTChbKi KOMITETH — KOJIeTianbHi op-
TaHW, MiJ 4ac NPUHHATTS pillleHb SIKUX TOJI0BAa KOMITETY
He Mae npedepeHLiil HOPIBHAHO 3 IHIIUMH MOCAJT0BUMHU
ocobamy Ta yieHaMHu KomiteTy. /1o TOro sk KepiBHUIITBO
KOMITETY, TaK caMo fK 1 HOro 4jieHu, MaroTh OJHAKOBUI
CTaTyC HapOAHOTO JenyTaTa YKpaiHu, 110 He Ja€ 3MOTH
TOBOPUTH PO KJIACHYHI CyOOpIMHALIIIHI BIIHOCHHH M1XK
TOJIOBOIO KOMITETY Ta IHIIUMH HOT0 MOCaJOBUMH 0c00a-
MU 1 wieHamu. [0J0Ba KOMITETy HE HaJlIeHUN MPaBOM
JaBaTh 00O0B’SI3KOBI [T BUKOHAHHS [TOCAJOBUMH 0C00a-
MU Ta YJICHAMH KOMITETY PO3IOPSIKEHHS (IOpYUYEHHS),
HEBUKOHAHHS SIKUX MajIo OM HACIJIKOM 3aCTOCYBaHHS 10
HUX TIEBHUX 3aXO/1iB BIUTUBY.

3okpema, 3rigHo 3 . 13 4. 2 ct. 34 3akony Ykpainu
Bix 4 kBiTHa 1995 p. Ne 116/95-BP? ronosa koMmiteTy
MOYKE JaBaTH JAOPYUEHHS JIMIIE «3 OpraHi3aliiHuX Mu-
TaHb» CBOIM 3aCTyIHHUKaM, TOJIOBaM IT1IKOMITETIB 1 ce-
KpeTapro KomiteTy. BogHouac ik HeZOMIK CIIiJl BKa3aTu
MIPaBOBY HEBU3HAYEHICTh 3a3HAUYEHUX «OpraHizaliiHux
MUTaHB, 0 MPAKTUYHO MalKe HEe OOMEKYE MPEeaIMET
JOPYYEHb rOJOBU KOMITETY, @ TAKOXK BIACYTHICTH YiTKO
c(hopMynIbOBaHOTO 00OB’SI3KY MOCATOBUX OCIO KOMiTe-
Ty BUKOHYBATH TaKi JOPY4EHHS rojoBU Komitety. Ilpu
LBOMY JICIIO HEOJHO3HAYHHUM IOCTA€ BIJICYTHICTD y I0O-
JIOBH KOMITETY IpaBa JAaBaTH JOPYUEHHs 4IeHaM KOMi-
TeTy, 5Ki 3a 1. 4 4. 3 cT. 39 BkazaHoro 3akoHy Ykpainu
3000B’S3yI0TbCS BUKOHYBATH JIUILE JOPYYEHHS, «IIe-
pendayeHi pillIeHHAMHU, PEKOMEHIALISIMA KOMITeTy». 13
UM, JIO pedi, He Y3TO/KY€EThCs iepeaoadeHe 4. 1 cr. 22
3axoHy Ykpainu Bin 4 kBitHs 1995 p. Ne 116/95-BP no-
PYYEHHS TOJIOBOIO KOMITETY MOro 4jieHaMm po3IisiiaTv
3BEpHEHHS, 110 HAJIXOATh 10 KOMITETY. 3 OJHOTO OOKY,
BIJICYTHICTb MpaBa roJIOBU KOMITETY JlaBaTu AOPY4EHHS
HOro 4ieHaM MiHIMI3y€ BIJIMB Ha HUX TOJIOBH KOMITETY
IiJ] yac OOrOBOPEHHS Ta NPUNHATTA pillleHb. 3 1HIIOTO

! Pa3BajoBcbka M.B. BHyTpilHboyIpaBiiHChKa AisuIbHICTH BepXxoBHOT
Panmu Vipainu (oprarizaniifHo-mipaBoBi 3acaau) : aBroped. IHC. ... KaHJI.
opua. Hayk : 12.00.07; Hau. yH-T BHYTp. cripaB. Xapkis, 2005. 20 c.

2 [Ipo komitern BepxoBHoi Paju Vkpainu : 3akon Ykpainu Bin 4 KBiTHS
1995 p., Ne 116/95-BP. BigomocTi BepxoBroi Pagu Yipainu. 1995. Ne 19.
Cr. 134.
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K OOKY, B OKPEMHX 3aKOHOJABYO BH3HAUCHUX BUIIAIKaX
HaJaHHS TOJIOBOIO KOMITETY JOpPYYECHB HOTO HWiICHAM
MoOyKe OyTH BHIIPaBIIaHO IHTEPECAMU HAJIC)KHOI OpraHi-
3arii poOOTH KOMITETY.

BinmnoBinHO, yHpaBIiHCHKO-PO3MOPSIYMIA  aCTIeKT
y JISUTBHOCTI TOJIOBH TapJIAaMEHTCHKOTO  KOMITETY
MPOSIBISIETBCS Y TOCHTH OOMEKEHOMY BHUIVISII IIOAO
MOCaIOBUX OCI0 KOMITETY 1 Maiike BiJCYTHIN MO0 YJie-
HIB KOMITETY (X04a, HalIPHUKJIAJ, CaMe rojioBa KOMITETY
Ja€ JI03B1I Ha BIAPSIKEHHS WICHIB KOMITETY®, ale IKHii
(hakTHIHO MOXKe OyTH 3aMiHEHHH PIIICHHSM KOMITETY).
HaromicTh MpOBiTHUM Y KOMITETCHIIIT TOJIOBH KOMITETY
BepxoBHoi Paau VYkpaiHu BHCTymae oprasizamiiHUN
XapakTep HOro MOBHOBAXKCHB, ITOB’S3aHUX 31 CTBOPECH-
HSIM ONTUMAJIBHUX YMOB JUTsl (DyHKITIOHYBaHHS KOMiTe-
Ty Ta peaizaiii pi3HUX GopM Horo IisutbHOCTI. [[pomy
Oe3nocepenHbO BiANOBIAE 3akpimieHe 4. 1 cr. 34 3a-
KoHY Ykpainu BiJ 4 kBiTHA 1995 p. Ne 116/95-BP 3a-
ragbHe 3aBIAHHS TOJOBH KOMITETY, KU «OpraHi3oBye
poboty komiteTy». Taka MisUTbHICTh TOJOBH KOMITETY,
sk 3azHagarots O.10. Bpycnuk ta 1.B. Mykomena®, nae
oMy 3MOTy IMaHEHTHO 3JIIHCHIOBATH CHPSIMOBYIOUHI
BJIMB Ha (D)YHKIIIOHYBaHHSI IbOTO POOOYOTO OpPTaHy.

3araJoM  TOBHOB@XCHHSI ~ TOJIOBH  KOMITETY
O.1. PagueHko mojisisie Ha OpraHi3aliifHO-pO3MOPSI-
4i, TIPEICTaBHHUIIBKI Ta KaIpOBi’, X04a 32 HUHI YHHHUM
3aKOHO/IaBCTBOM OCTaHHI BXXE MEHIIIOI0 MIPOKO BiJI0-
OpakeHi B KOMIICTEHIIIT ToJIOBH KoMiTeTy. OTXKe, HUHI B
KOMIIETEHIIIT TOJIOBH KOMITETY MPOITOHYEMO YMOBHO BH-
JTSITA JICK1TbKa OJIOKIB MMOBHOBA)XKEHb — 3 OpraHizallii
po0oTH MOCaOBUX 0OCI0 1 CeKpeTapiaTy KOMITETY, Iia-
HYBaHHS POOOTH KOMITETY Ta OpraHi3allii BUKOHAHHS
Horo pilleHb, 3BITYBaHHS, BEICHHS 3acilaHb KOMITETY,
Horo mpeacTaBHUITBA TOMIO. []i TOBHOBaXKEHHSI TOJIOBH
KOMITETY (BTIM, SIK 1 HOTO 3aCTYITHHKIB) 32 CBOEKO TIPH-
PpoI0t0 TIOXiTHI Bij KomIteTeHnii BepxoBroi Pajau Ykpa-
THM Ta caMUX KOMITETIB.

3aranom, BU3Ha4YCHI PO iITbHIM 3aKOHOM YKpaiHu
Bix 4 xBiTHs 1995 p. Ne 116/95-BP® moBHOBaXkKeHHS TO-
JIOBH KOMITETY CIIpaBJIi CIIPSIMOBaHI Ha OpraHi3aliito po-
0OTH KOMITETY, SIBHO HE TIepe10aYarou BaXKeJIiB BILTHBY
Ha ioro wieHiB. BojHOYac HemoOCTaTHS KOHKPETHICTh
(dopMyIItOBaHHS TIOBHOB&)KEHb TOJOBU KOMITETy (Ha-
MIPUKJIIa]], 3a0e3MeUeHHs CKIIaJaHHs Ta BUKOHAHHS IUTa-
Hy poOOTH, OpraHi3ailisi BUKOHAHHS PIllICHb KOMITETY
TOIIO) 1 HEBHYEPITHICTh 1X 3aKOHOMABYOTO MEPEITIiKY
3YMOBJIOIOTH JIOBIJIbHE BU3HAYCHHS TOJIOBOK) KOMITETY
3MICTy Ta MEX CBOIX MOBHOBaKeHb. IIpn 1boMy 3rij-
HO 3 1. 18 4. 2 cT. 34 BHIEHa3BaHOTO 3aKOHY YKpaiHu
MTOBHOBA)KCHHSI TOJIOBH KOMITETY MOKYTh BCTaHOBITIO-

8 Tam camo.

4 Bpycnuk O.10., Mykomena [.B. Komitetn BepxoBroi Panu Yipainu:
gac pedopm. Xapkis : FOpaiit, 2017. C. 20.

> Paguenxo O.1. Craryc HapomHOro aemyTara YKpaiHu: mpoOiaemMu Te-
opii 1 IPaBOBOTO PEryIroBaHHS : aBroped. IWC. ... KaHA. IOPHUA. HAYK :
12.00.02; Ham. akazn. BHyTp. cripaB Ykpainu. Kuis, 2005. 19 c.

¢ TIpo komitern BepxoBroi Panu Ykpainu : 3akon Ykpainu Bix 4 KBITHSI
1995 p., Ne 116/95-BP. Binomocti BepxoBnoi Paau Yipainu. 1995. Ne 19.
Cr. 134.
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BaTHCh HE TibKK PermamenTom IlapmaMenTy uu iioro
pIlICHHSAMU (30KpeMa, TPOTOKOJIBHUMHU), ajie W po3Io-
pamxenHsamu lonosu BepxoBHoi Pangn Ykpainu, npen-
MET PEryJIIOBaHHS Ta MOPSIOK BHIAHHS SKHX 3aJIHINA-
€THCSI 3aKOHOJIABYO HEBPETYJIHOBAHUM. YCYHEHHS ITHX
MIPOTAJIH 1 3BY)KEHHSI MOXKIIMBOCTI BU3Ha4YeHHs [lapia-
MEHTOM ITOBHOB)KCHb TOJIOBH KOMITETY HE OyIb-SIKIMU
PILICHHSAMHU, a TUTbKWA aKTaMH CIPUSTHME CTAO0UTLHOCTI
KOMITETEHIIIT TOJIOBH KOMITETY, NiepeadadyBaHOCTI HOro
JUSUTBHOCT1 ¥ CTAHOBUTHME FapaHTIIO BIIMOBIIHOCTI OC-
TaHHBOI MET1 OpraHi3arii poOOTH KOMITETY.

Jemo HeomHO3HAYHHUM, SK Ha HAC, € MOBHOBAXKCH-
HSI TOJOBU KOMITETy IIOAO BHECEHHS IPOTO3UINHA Ha
3aciJlaHHsI KOMITETY PO PO3IMOLT 000B’A3KIB MiXK HOTO
3aCTynHUKaMu'. 3 OAHOrO OOKY, 3a3HAYCHHUH PO3IIO-
JIUT 3TIHCHIOETHCST HE OJHOOCIOHO TOJIOBOKO KOMITETY,
a CIUILHUM PIMICHHSM CaMOTO KOMITETY, IO A€ 3MO-
ry oOpary ONTHMAaJBHUN MiAXiA 10 (YHKIIOHAIHLHOTO
HABaHTAKEHHSI 3aCTYITHUKIB TOJIOBH KOMITETY. 3 1HIIIOTO
% OOKY, 3 METOIO 3aM00ITaHHs TUCTIPOTIOPIIT Ta JIyOITto-
BaHHS TOBHOBa)XCHb PI3HUX 3aCTYIHHUKIB rOJIOBU KOMi-
TETy TPaBWIBHUM OyJI0 OW 3aKOHOMABYE 3aKPITUICHHS
OCHOBHHUX HaIpsIMIB iXHBOT BiJmoBimaipHOCTI. Kpim
TOTO, TIOBHOB)KCHHS TOJIOBU KOMITETy 3 HAaJaHHS I10-
py4YeHb 3 OpraHi3aliifHuX MHTaHb MOCAJOBUM 0CO0aM
KOMITETy MoTpedye Oibiioi MpaBOBOi BHU3HAYCHOCTI
HE TUTBKHM KOJIa TaKHX «OpraHi3allifHUX MUTaHbY», alie
i IpUpOIU TOPYUYCHB K 3aC00y OpraHi3aliifHO-po3Io-
pAAYOl IiSUTBHOCTI TOJIOBH KoMiTeTy BepxoBHOi Paam
VYkpainu.

VY Mexax HampsMy JisUIBHOCTI TOJIOBH KOMITETY 3
opranizailii poOOTH MOcaoBUX 0Ci0 1 cekpeTapiary Ko-
MITETy BiH TaKOX «3a0e3leuye 3arajibHe KEepiBHHUIITBOY
octaHHiM (11. 14 4. 2 cT. 34 3akoHy YKpaiHu Bija 4 KBIiTHS
1995 p. Ne 116/95-BP). BomHowac 3MicT 03Ha4eHOTO 3a-
TaJbHOTO KePIBHUIITBA MPEAMETHO HE PO3KPUBAETHCS aHI
pOoQITEHIM 3aKOHOM, aHi [TooKeHHIM TTPO ceKpeTapi-
ar xomitery (Posmopsimkennst Toroeu BepxoBroi Pagu
Vipaiuau Big 22 mororo 2008 p. Ne 305%), 3o0kpema, jutire
JICIO MTOOIYHO TIEPENIIyOTHCSl BUTIAJIKA HATaHHSI JI0PY-
YeHb ceKpeTapiaTy KOMITETY KepiBHUIITBOM (ajIe He caMme
TOJIOBOO) KOMITETY. Y 3B’SI3KY 13 IIUM yBa)KaeMo, 10 TTiJT
3arajibHUM KEPIBHUIITBOM CEKpETapiaToM KOMITETy Mae
PO3YMITHCH BU3HAUCHHS MPIOPUTETIB 1 CIIPSIMYBaHHS [i-
SUTBHOCTI CEeKpeTapiaTy KOMITETY, KOHTPOJb 1 CIPUSHHS
e(PeKTHBHOCTI HOTO (DYHKITIOHYBaHHSI.

O/IHOYaCHO TOJIOBA KOMITETY TaKOX OPraHi30BY€
«B3AEMOJIIF0 POOOTH KOMITETY» 3 Tiipo3iiaMu Anapa-
Ty Bepxosnoi Pagu Ykpainu®, mo Hacammepes cTocy-
€ThCS TTUTaHb THPOPMAIIHHO-TOKYMEHTAIBHOTO 3a0e3-
TICYCHHS, TIJITOTOBKH BHCHOBKIB Ha 3aKOHONPOECKTH,

" Tam camo.

8 TIpo 3arBepkeHHs [TonoXeHHs Ipo cekpeTapiar komitery Bepxos-
Hoi Paau Ykpainu : Po3nopsmpkenns ['onosu Bepxosnoi Pagu Yipainu:
Big 22.02.2008 p., Ne 305/08-pr. BepxoBna Pana Ykpainu. URL: http://
zakon4.rada.gov.ua/laws/show/305/08-pr.

° [Tpo komitern BepxoBHoi Paju Vkpainu : 3akon Ykpainu Bia 4 KBiTHS
1995 p., Ne 116/95-BP. BigomocTi BepxoBroi Pagu Yipainu. 1995. Ne 19.
Cr. 134.
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MIXKITapJIaMEHTCHKOTO CITIBPOOITHHIITBA Ta iHIIOTO. [Ipn
IILOMY, SIK Ha Hac, B3a€MOJIisl KOMITeTy Ta anaparty [lap-
JAMEHTY Ma€ He CTUIbKH OpraHi30ByBaTHUCh TOJIOBOIO
KOXKHOTO KOMITETY, CKIJIbKH 3[IIHCHIOBATUCH HA €JJMHHUX
JUTS BCIX KOMITETIB 3acaliaX, y CTaHJapTH30BaHuX (op-
Max ¥ TOJIOBHOIO MIpPOIO Uepe3 ceKpeTapiaTi KOMITETIB,
sKi Hajexarb 10 Amapary BepxoBHoi Pagu Ykpainu.
Tak 4u iHakme maemo noroautuck i3 O.}O. bpyciuk
ta [.B. MykoMenoro'?, 1o Take 30CepekKeHHs TOI0BOIO
KOMITETY CYTTEBOTO aIMIHICTpAaTHBHOTO pecypcy (ce-
KpeTapiary KOMITETY) HaJla€ HOMY IIMPOKI MOXKJIMBOCTI
SK y 3a0e3MeUYCHHI JIsIIbHOCTI KOMITETY, TaK 1 y Horo
BHUKOPHUCTAHHI Y BIIACHUX IHTEpecax.

[cToTHMI BIJIMB Ha HampsMH, (GOPMHU Ta 3MiICT
MOTOYHOT JISUTHHOCTI MapiaMEHTCHKUX KOMITETIB Mae
TUTAHYBaHHS 1X poOOTH, 3a0e3MCUCHHSI CKIIaJICHHS T1a-
HY SIKOi TMOKJIAJIA€ThCs Ha TOJOBY KomiTery (m. 2 4. 2
cT. 34 3akony Ykpainu Bix 4 kBiTHS 1995 p. No 116/95-
BP). ¥V 3B’s3Ky 3 AOIUIBHICTIO TIOETHAHHS B JIISUTBHOCTI
KOMITETIB Pi3HUX (POPM ITaHYBaHHS JOPEYHO MTOKITACTH
Ha TOJIOBY KOMITETY 3a0€3TICUCHHS CKIIaIaHHs HE «ILIa-
HYy», a pi3HUX (MICSIUHUX, KBapTaJbHHUX, CECIHHUX Ta
IHIIMX) MJ1aHiB poOoTH KoMiTeTy. [103HuIlis TOJIOBH KO-
MITETY OO TUIaHY HOTO POOOTH HE € BUPIMIAIBHOKO
(sIK, HANPUKIIAJ], MPOITOHYBAIOCH Y 3aKOHOIIPOCKTI BiJ
20 mucromana 1998 p., peectp. Ne 22541 mono omHo0-
CIOHOTO TUTAHYBaHHS HUM KOMITETCHKUX CITyXaHb), Bpa-
XOBYIOUH KOJICTIabHUHN 3arajJbHOKOMITETCHKHI CIociO
3aTBEP/UKCHHS TUTaHIB poOoTH KomiTeTy. BomHoudac,
KpIiM TIONEePETHBOI MiITOTOBKU MPOCKTIB TAKUX TUIAHIB,
caMme BiJI TOJIOBH KOMITETY 0arato B 4OMy 3aJICKUTh, SIK
CBO€YACHE 3aTBEPIKCHHS, TaK i HalpamiOBaHHS KOH-
CEHCYCHOT'0O ¥ peaJIbHOTrO TUIaHy POOOTH KOMITETY IS~
XOM KOHCOJIIJAIii Ta y3rOJKeHHS MPOIO3UIIii YICHIB
KOMITETY.

3a3HaurMo, [0 HEe MEHII BEJIUKE 3HAYCHHS 3a CKIIa-
JIAHHS TDIaHIB POOOTH Mae Opradizallis iX HaJISKHOTO
BUKOHAHHS. BoIHOUac 10 MOBHOBa)KCHB TOJIOBH KOMiTe-
Ty 3MiAHO 3 I 3 4. 2 ¢T. 34 o3HaueHOro 3aKkoHy Ykpainu'?
BIJIHECEHO JIHIIIE 3a0e3MeUeHHs BUKOHAHHS IITaHy-rpadi-
Ky pOOIT HaJl 3aKOHOIIPOCKTAMH Ta 1HIIMMH MapJIaMeHT-
CBKAMH aKTaMH, W00 SKUX KOMITET BU3HAYCHO TOJIOB-
HUM. 3 ONIsiTy Ha 0aratoriaHOBICTh JTISTTBHOCTI KOMITETIB
BKa3aHe MOBHOBAKECHHS T'OJOBU KOMITETy MaJlo OHM OXO-
TUTIOBATH 3a0€3MeYeHHs] BUKOHAHHS TIaHIB pOOOTH KO-
MiTeTy 3arajioM. He MOXXHA HE TIOMITHTH U CylepewinBy
a0CTpaKTHICTh «3a0e3IeUeHHS BUKOHAHHSD TUIaHY pOOOTH
KOMITETY, 3aKOHOJIaBYa KOHKPETH3allisl YOro CIPHATHME
YIOPSIIKYBaHHIO JIISUTBHOCTI TOJIOBU KomiTeTy. BomHouac
TYT CJIiJl 3BOKAaTH Ha TOJITHKO-TIPABOBY MPUPOIY Tapiia-

10 Bpycmuk O.10., Mykomena [.B. Komitern Bepxosroi Paqu Yipainu:
yac pedopm. Xapkis : FOpaiit, 2017. C. 21.

1 TIpo xomiretn Ta Komicii BepxoBHoi Paxn Vkpainu : mpoekT 3ako-
Hy Ykpaiuu Bix 20 aucronazna 1998 p., peectp. Ne 2254. BepxoBHa Pasa
Vkpainu. URL: http://wl.cl.rada.gov.ua/pls/zweb2/webproc34?id=&pf3
511=4982&pf35401=5040.

2TIpo komitern BepxosHoi Paau Yipainu : 3akon Ykpainu Bij 4 KBiTH
1995 p., Ne 116/95-BP. Binomocti BepxoBnoi Paau Yipainu. 1995. Ne 19.
Cr. 134.
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MEHTY Ta IOJITUYHY KOH FOHKTYpY pOOOTH HOTO KOMiTe-
TiB, M0 YHEMOXXJIMBITIOE BHYEPITHE BPETYJIFOBAHHS BCIX
MOXJIMBUX 3acO0IB 3a0€3MEUCHHsI TOJIOBOK KOMITETY
BUKOHAHHS IUIAHY JiSUTBHOCTI KOMITETY.

IMaHEHTHHM CKIJIQJHUKOM KOMIIETCHIII TOJIOBH KO-
MITETy SIK KepiBHHKA BUCTYIIA€ MiAMUCAHHSI HUM aKTiB
1 IPOTOKOIIB 3aciianb KomiTery (1. 7 4. 2 cT. 34 3akoHy
VYkpaiuu Biji4 kBiTHS 1995 p. Ne 116/95-BP), 1110 € HEBin-
JIUTBHAM E€JIEMEHTOM JIOKYMCHTAIBHOTO O(OPMIICHHS
pE3YIBTaTiB  HisUTBHOCTI MAapIIAMEHTCHKOTO KOMITETY.
BiamoBifiHO 0 I[LOTO CIYIIHAM yOAdaeThCs MOIIUPH-
TH 11 TOBHOBAYKCHHS TOJIOBH KOMITETY Ha MIIMACAHHS 1
THIIAX HOTO OMIIIHHUX TOKYMEHTIB, 30KpeMa IPOTOKO-
JIiB KOMITETCHKUX CIYXaHb 1 3BITIB PO POOOTY KOMiTe-
Ty. Benmke 3HaueHHsI Ma€e i TOBHOBaXECHHS TOJIOBU KO-
MITETy IOJ0 OpraHi3allii BUKOHAHHS PillleHb KOMITETY
Ta iH()OPMYBaHHS WICHIB KOMITETY MPO XiJ IX BUKOHAH-
w513, TIpy 1iboMy #IEThCS TIPO OPraHi3alliio BUKOHAHHS
caMme 00OB’SI3KOBUX PillIeHb KOMITETY 3 OpraHizaniiftHux
MUTaHb, TOMI SIK BHCHOBKM Ta pPEKOMEHJAllii KomiTe-
Ty 3TiJHO 3 iXHIM CTaTyCOM HE€ MaroThb 00OB’S3KOBOTO
Xapakrepy. Xo4a, Ha Hally IyMKY, 3 MPHBOIY TaKUX
BHCHOBKIB 1 PEKOMEH/IAIlIif KOMITETY HOr0 roJioBa Mae
opraHizamniiHo, 1H(GOPMAI[IHHO Ta MONITHYHO CHPHUATH
X HaJI)KHOMY PO3TJISTY Ta BUKOHAHHIO BiATIOBITHIMU
cy0’extamu. Cama 1o co0i opraHizallisi TOJIOBOK KOMi-
TETy BHKOHAHHS PillIeHb KOMITETy MOXKEe OyTH JOCHTH
PI3HOIIIAHOBOIO, BKJIFOYHO 3 BH3HAYCHHSM CTPOKIB
BUKOHAHHS PillIeHb 1 BIZINOBIJAJILHUX 3a 11e 0ci0, Ha/laH-
HSIM JIOpy4eHb, iIHQOPMYBaHHSAM, KOHTPOJIEM, 3aX0JaMU
pearyBaHHs Ha HEBUKOHAHHSI PIllICHb KOMITETY TOLIO.

[MpuHIMn BiAMOBITATBHOCTI KOMITETIB Tiepen; Bep-
XOBHOW Pamoro VkpaiHu Ta MiA3BITHICTE i 3yMOB-
JIIO€ HEOOX1THICTh PEryJISIPHOTO 3BITYBaHHS KOMITETIB.
VY IbOMY KOHTEKCTI JIOT1YHIMH MTOCTAIOTh IIOBHOBAYKECH-
HsI TOJIOBH KOMITETY IIOJI0 OpTaHi3allii mIrOTOBKH 3BITY
po poOOTy KOMITeTy Ta jonoBinaHHs BepxoHii Pasi
VYkpainu npo wei (m. 10, 11 4. 2 ct. 34 3akony Ykpa-
M Bix 4 kBiTHA 1995 p. Ne 116/95-BP). Cnin 3ayBa-
KWUTH, II,HA BIAMIHY BiJ 3BiTy IpO poOOTY KOMITETY,
JIOTIOBiIb TOJIOBH KOMITETYy BHACHIJIOK 3aKOHOAABYOl
HEYpPEeryJlbOBaHOCTI MOX€ TOTYBaTHCh HHUM OJHOOCIO-
HO 0€3 MoNnepeJHbOro CXBAJICHHS YCIM KOMITETOM, II0
CHPUAIO OM TOBHOTI Ta 00’ €KTUBHOCTI TAaKO1 JOMOBII.
Takox MONpH MOTEHIIHY €(EKTHBHICTh 3BITYBaHHS K
3aco0y KoHTpoITto [TapiraMeHTOM AisTbHOCTI HOTO KOMi-
TETIB YHHHE 3aKOHOJIABCTBO 3apa3 HE perIaMeHTYE aHi
MEPIOINYHICTh MiIFOTOBKH 3a3HAYCHUX 3BITIB 1 JIOTIOBI-
JIeH, aHl MOXIIMBI HAcHiAKH iX po3niny BepxoBHoro
Panoro Ykpainu, 1o BHSBISE CYyTTEBY (POPMAIbHICTH
noAi0HOro 3BiTyBaHHs. [l MOPIBHSHHS HABITh y mep-
il pegaxiiii Bka3aHoro 3akoHy YKpaiHu mpsiMo nepes-
0adanoch AomoBinaHHs [lapIaMeHTy TOJIOBOIO KOMITETY
po Horo poOOTy «HE pijlie HiX OJUH pa3 Ha pik». Sk
CIyIIHO 3a3Hadae 3 nporo npusoxy FO.I. Bapabam',
3BITyBaHHSI TOJIiB KOMITETIB, 10 JIa€ 3MOTY BHSBIISITH

2 Tam camo.

!4 bapa6aru 10.I". ITaprameHTChKHI KOHTPOIIb B YKpaiHi: mpobieMu Te-
Opii Ta MPAKTHKH : JTUC. ... KaH[. Fopu[. Hayk : 12.00.02; Har. ropun. akan.
Vkpainu iM. SI. Mynporo. Xapkis, 2004. C. 148.
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HEJOJIIKK B opranizaiii podoru [lapmamenty ta iforo
KOMITETIB, JIOIIJIBHO 3/I1HCHIOBATH y BCTAHOBIICHI CTPO-
KH 32 3aTBEP/DKEHUM rpadikoM abo K 1M03adueproBo 3a
IHIIIATUBOIO IEMYTATChKUX (paKIii (Tpym).

3HayHa YacTHHA TTOBHOBA)KECHb T'OJIOBH HapIIaMEHT-
ChKOT'O KOMITETY ITOB’sI3aHa 3 OpraHi3alliero Ta 6e3mnoce-
PEIHIM ITPOBEICHHSM 3aCiJIaHb KOMITETY, 30KpeMa, KpiM
TPaJUIIHHOTO CKJIMKAaHHS 3aciJiaHb 1 TOJIOBYBaHHS Ha
HUX, TaKOX 1JIeTbCS MPO OPraHi3aIliio MOBIIOMIICHHS
YJICHIB KOMITETY TIPO 3acCiIaHHs, 3amponieHHs (axiBIiB
JUTS y9acTi B poOOTI KOMITETY Ta poO0YnX TPYII TOIIO. .
[TmaHyBaHHS ONTHUMAILHOTO PO3KJIANy 3acilaHb KOMi-
TETy Ta 3aJy4YCHHS Ha HUX MaKCHMAJIbHOI KUTBKOCTI 1X
YJICHIB M 1HIMUX OCI0 € JIOCUTh OpraHi3aliiHO CKIIaj-
HUM 3aBJAHHSIM TOJOBU KOMITETY 3 OTNISAY Ha IMOTpedy
BpaxyBaHHS Tpadiky 3aciianb camoro [lapaameHry, ic-
TOTHUH 0OCAT MUTaHb HA PO3MIISAI KOMITETY Ta Pi3HUN
cTaH iX MiArOTOBKH, 3HAYHUIN YMCEIbHUN CKJIa] KOMITe-
Ty. [Ipn bOMY TO3UTHBHO MAa€EMO 3a3HAYUTHU SK IPABO
TOJIOBH KOMITETY 1HIIIATHBHO CKJIMKATH 3acCiflaHHs KO-
MITETY, TaK 1 MPaBO WICHIB KOMITETY MPOBOJMUTH 3aci-
JAHHS, SKII0 BOHO HE CKIIMKAETHCS TOJIOBOIO KOMITETY.

JIy1s BUKITIOUCHHS OyIb-SIKHX TOMI0HUX 3JI0BKHUBAHb
TaKOX JOUITbHUM OyJ0 OW JIOJATKOBE 3aKpIiIICHHS
Croco0iB 1 TEpPMiHIB 3aBYacHOTO iH()OPMYBaHHS TIO-
JIOBOIO KOMITETY HOTO WIEHIB MPO 3acCifaHHs, MMPaBHII
MPOBEICHHS 3acilaHb (30KpeMa, 3MiHH TOJIOBYIOYOTO0),
HACJI/IKIB HE 3aIPOIICHHS TOJIOBOIO KOMITETY JIIsI yda-
cTi B Horo po0OoTi BimmoBimHUX (axiBiiB. OCKIJIBKH
3aIydeHHS 10 POOOTH KOMITETY Ta HOTo poOOYnX rpyIl
«(axiBiB» (BTIM, K 1 HAYKOBIIB, €KCIICPTIB, IHIIMX
0Ci0) MEepBUHHO HAJICKUTH IO KOMIETEHIIIi YChOro KO-
MiteTy (1. 6, 7 4. 1 ¢T. 15, cT. 29, cT. 48 3akony Ykpai-
HU Bix 4 xBiTHA 1995 p. Ne 116/95-BP), ix 3amporieH-
HSl TOJIOBOKO KOMITETY Ma€ 3/ICHIOBATHCH HE «B pasi
HEOOXIHOCTI», a 3a PIIICHHSIM KOMITETY. Y TOUYHIOKOYH
(opMyITIOBaHHS MTOBHOBA)XCHb T'OJIOBH KOMITETY, CIIijI
MOKJIACTM HAa HBbOTO OpPraHi3allil0 TOBIJOMJICHHS HE
TIJIbKH YJICHIB, & 1 TOCAJI0BUX 0C10 KOMITETY MPO MPOBe-
JICHHSI SIK 3aCiJIaHHs KOMITETY, TaK 1, HalpUKJIaJ, KOMi-
TETCHKHX CITyXaHb.

OKpiM TOTO, BA)KJIMBY YaCTHHY KOMITCTEHIIIT TOJIOBH
KOMITETY CTAHOBIIATH HOTO MPEICTaBHUIIBKI Ta iH(pOP-
MaIiifHO-KOMYHIKaIliiiHi MoBHOBakeHHs. [Ipu mpomy
rOJIOBa KOMITETY Ma€ 3arajbHe MPaBo MPEICTABITH KO-
MITET y BiJTHOCHHAX K 3 OpraHaMH i TOCaJOBUMH OCO-
6amu BepxoBHoi Pagu Ykpainu Ta opranamu myOmigHol
BJIAJIM, TaK i 3 OpraHaMH IMapiIaMeHTiB iHO3EMHUX JIep-
JKaB 1 MDKHApOJHUMM OpTaHi3allisiMH, 30KpeMa, MUIs-
XOM BipspkeHHS. Y 1. 8 4. 2 ¢T. 34 mpodinpHOTO 3aK0-
Hy Ykpainu Big 4 xBiTHA 1995 p. Ne 116/95-BP HaBith
HABEJCHO MEPeliK Cy0’€KTiB, Y BIAHOCHHAX 3 SKHMHU
TOJIOBa KOMITETY MPEACTABISIE WOTO, SIKMI BOJHOYAC €
HETIOBHHM, HE BKITIOUaro4un (pakiii (rpymu), TAMYacoBi
KOMICii mapiaMeHTy Toulo. BuHuKae muTaHHA W 11010

'3 TIpo komitern BepxosHoi Pajau Ykpainu : 3akoH YkpaiHu Bijj 4 KBITHsI
1995 p., Ne 116/95-BP. Binomocti BepxoBnoi Paau Yipainu. 1995. Ne 19.
Cr. 134.
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[OKH HEYPEeryJibOBAaHOTO 3MICTy Ta MEX 3a3HAYEHOro
MPEICTABHUIITBA KOMITETY HOTO TOJI0BOI0, HANPHKIA],
B YaCTHHI HAsIBHOCTI y HHOTO MpaBa BUCJIOBJIFOBATH T10-
3HIII0 KOMITETY, MIJAMUCYBaTH BiJi HOro iIMEHI CIUIbHI
JIOKYMEHTH, 3aPOIIyBATH JIO y4acTi B poOOTI KOMITETY 1
TOI110. TAKOXK aKTyaIbHUM ITOCTAE IIOHOBJICHHS TOBHOBA-
JKCHb TOJIOBH KOMITETY, YHHHUX 3a MEpIIoil penakiii
3akoHy Ykpainu Big 4 kBiTHa 1995 p. Ne 116/95-BP,
010 KOOPAMHAIT POOOTH KOMITETY 3 1HIIUMH KOMiTe-
TaMU, [0 3a0e3MeuyBaTUME Y3TOJKCHICTh 1 IJIeCps-
MOBAHICTh JiSJIbHOCTI KOMITETIB.

KomMIieTeHIlisT TOJIOBH TapiIaMEeHTChKOTO KOMITETY
JIOCHTB TEPEeOOTHKEHA PI3HOMAHITHUME 1H(GOpMAIIiii-
HO-KOMYHIKAIL[ITHUMU TIOBHOB2)XECHHSIMH, 30KpeMma, Iie
iH(popmyBaHHS [ToromKyBaIbHOT paiv PO MO3HIIIIO KO-
MITETY, IoMicsTaHe iHGOpMyBaHHS Qpakiiii mpo BiACyT-
HICTh 1X WICHIB Ha 3aCiIaHHAX KOMITETY 03 MOBaXKHHUX
[PUYHUH, & TAKOXK MPUIOM TpoMajisiH i iHGopMyBaHHS
YICHIB KOMITETY TIPO Pi3HI JOKYMEHTH Ta 3 1HIIUX ITH-
TaHb AiSUIBHOCTI KomiTeTy'®. 3 omisiay Ha 3HaYHHN 00-
CSIC TAKUX MOBHOBAKECHb BBAXKAEMO, 1[0 I[OHAWMEHII
OCTaHHE MOYKEe OyTH TOKJIQJICHO Ha 3aCTYITHUKIB TOJIOBH
Ta/abo cekpeTaps KOMITeTy. 3arajioM, rojoBa KOMITETy
MaB OM 3/1IMCHIOBATH HE caMe THPOpMyBaHHs 0COO0BO-
IO CKJIaJly KOMITETY PO MUTAHHS JiSUIbHOCTI KOMITETY,
a oprasizalito Takoro iH(popMyBaHHS, K€ ChOIOJIHI JIO-
IJHHO TIPOBOJIMTH 3 BUKOPUCTAHHIM Cy4acHUX iH(Op-
MAaI[ifHO-TEJICKOMYHIKAI[IHHUX CHCTEM. 3aKOHOJaBue
GbopMmyITIOBaHHS BHIIE3a3HAYEHUX MOBHOBAXKEHb Ta-
KOX He 1030aBJieHe TICBHUX HENOJIKIB, HAPUKJIIA, 110
CTOCY€EThCSI HEOOX1THOCTI iH(OPMYBaHHS 3 BIAMOBITHUX
MUTaHb HE TUIBKH (paKIlii, aje i AemyTarcChbKuX TPyIl,
a TaKOXK HE JIMIIE WICHIB, a 1 TOCaIOBUX 0Ci0 KOMITETY.

[ToBHOBaXXEGHHSI TOJOBH KOMITETY 3 I1H(OpPMYyBaH-
Hs (hpakifiil mpo BiJICYTHICTH 1X YJICHIB HA 3aCiTaHHIX
KOMITETy, Ha Hally JyMKY, CIJI JCUI0 PO3LIHPHTH,
HaNpUKIaa, 1HPOPMYIOUM HE TIIbKW (pakmii, ame i
IPOMAJICHKICTh PO BIJACYTHICTH NMapjaMEHTapiB SK Ha
3aciJlaHHsIX, TaK 1 Ha CIIyXaHHSIX KOMITETY Ta IHIIHMX
fioro 3axozmax. JIo TOTO X B3a€MOJIisi TOJOBU KOMITETY
3 (hpaKkIisiMH Ta TPyNaMH 3 I[LOTO NMPUBOAY HE Mae 00-
MEKYBAaTHCh OJIHUM JIHIIE iHPOPMYBaHHIM, IIepeaoada-
FOUM TAKOXK W 1HI KOHKPETHI 3aXOH IS ITiIBUIIICHHS
SIBKM Ta 3MICTOBHOCTI y4acTi YICHIB KOMITETy B HOTr0
po6ori. Kpim Toro, He MO>KHA HE BUAUTUTH i 3aKOHOAB-
4y HEBU3HAYEHICTh «IOBKHUX MPHYUH» BiJICYyTHOCTI
mapjaMeHTaps Ha 3acilaHHI KOMITETY, PO IO Ma€ iH-
(dopmyBari TONOBa KOMiTeTy. BBaskaemo, OO0 I1O-

16 Tam camo.
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TO JIOIUTBHO 32 aHAJIOTIE0 TONIMPHUTH Jit0 4. 3 cT. 26
Permamenty BepxoBHoi Pagu Vkpainu Big 10 moTtoro
2010 p. Ne 1861-VI', sika 3aKpiIuTio€e MOBaKHI MPUIMHI
BIJICYTHOCTI HApPOJHOTO JielyTara YKpaiHu Ha TuieHap-
HUX 3aciganusax [lapmamenty.

Cig morogutrck 13 M.B. Pa3BagoBChbKOIO, 1110 TisUTb-
HICTb TOJIOBH KOMITETY Ma€ BUKOHYBAaTH 3aBllaHHs 3a0e3-
TICYCHHS YIIOPSIIKOBAHOCTI B POOOTI KOMITETY, OpraHi-
3amii CiIbHOI JISUTBHOCTI TapliaMeHTapiB, HOCSTHEHHS
0 JI0 MTOBHOBA)KCHB T'OJIOBH KOMITETY, KpIM BHECECHHS
TIPOTIO3UIIIN JI0 PO3NOALTY 00O0B’SI3KIB MK HOTO 3aCTyTI-
HUKAMH{ Ta HaJaHHs M JIOpydYeHb, TAKOXK CIil Oyno Ou
BIJJHOCUTH KOODPJMHAINIO JISUTBHOCTI IUX TOCAJOBHX
0ci0, MIKOMITETIB 1 pOOOYHX IPYIT KOMITETY.

BucnoBku

3aKOHOJABYO BU3HAYEHI MOBHOBAXKEHHS TOJIB KO-
MiteTiB BepxoBHOT Pajin Ykpainu 3a CBOEIO TPUPOIOIO
nmoxijHi Bij komreTeHiii BepxoBHoi Pamm VYkpainu
Ta camMux KoMmireTiB. Taki IOBHOBa)KECHHS, 3arajioM,
CIpsSIMOBaHI Ha 3a0e3leueHHs] HAJIEKHOI opraHizaril
Ta e(EKTHBHOTO BHUKOHAHHS (YHKIIH IUX poOOYHX
opraniB Ilapnamenty. [TOBHOBaXXEHHSI TOJIOBH KOMi-
TETy MEePEeBaXKHO € OpraHi3allifHUMHU i MarOTh JTIOCUTh
00OMEKEeHUI Xapakrtep, OIIBIIOK MIPOK CTOCYIUHCH
MocaJoBUX 0ci0 (a2 He YICHIB) KOMITETY, TOIOBHIOIO-
YHCh 3arajbHOKOMITETCHKHM CHOCOOOM MPHHAHSATTS
BOKIIMBUX BHYTPINIHBOCTPYKTYPHHX pIIICHb. YIIO0-
CKOHAJICHHSI KOHCTHUTYI[IHHO-IIPABOBOrO PEryIHOBaHHS
MOBHOB&)XEHb TOJIIB MAPIAMEHTCHKUX KOMITETIB HACAM-
nepes norpedye yTodHeHHs X (HOPMYIFOBaHHS Ta Jie-
Tai3amii 3MICTy, BpEryJrOBaHHS NPAKTHKH HaJTaHHS
JIOPYYeHb TOJIOBH KOMITETY, 3aKpIlUICHHS MOPSIIKY pe-
aizanii TAKuX MOBHOBAXXEHB Ta TX y3TOHKEHHS MIX CO-
0010, PO3LINPEHHS TOBHOBAKEHB 3 KOOPAUHALT pOOOTH
MOCaJOBUX 0CIO KOMITETY, HOTO MiIKOMITETIB 1 B3aEMO-
il 3 1HIIUMH KOMiTETaMH.

7 TIpo Permament BepxoBHoi Pamu Vkpainu : 3akoH YkpaiHu Bix
10 mrororo 2010 p., Ne 1861-VI. Odiuitinmit Bicauk Ykpainu. 2010.
Ne 12. Cr. 565.

'8 PasBajoBcbka M.B. BHyTpimHboynpasiinchka aisuibHiCTs Bepxos-
Hoi Pagu Yipainu (oprai3amniiiHo-IpaBoBi 3acaiu) : JUC. ... KaHA. I0PH.
Hayk : 12.00.07; HauionaneHuii yH-T BHYTpilHIX cripaB. Xapkis, 2005.
C. 20, 24.
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Karnaukh Elena Features of the legal status of the subjects of administrative...
Features of the legal status of the subjects of administrative
and legal regulation of the management of industrial waste

Karnaukh Elena
Postgraduate Student
of the National University of Life and Environmental Sciences of Ukraine, Ukraine

The problem of environmental pollution of hazardous waste remains relevant in today’s conditions, therefore
legal analysis needs to be addressed with all their classes, as well as ways to overcome existing problems in this
area. In particular, the legal regulation of the detection, collection and transportation of hazardous waste to places
of storage, as well as treatment, utilization, etc. is extremely important for the preservation of ecological stability of
the state. In this article the author analyzes the legislation on the peculiarities of the legal status of the subjects of
administrative and legal regulation of the management of industrial waste. A number of problems at the legislative
level are identified that require immediate resolution, in particular, the lack of procedures for obtaining permits
for waste management operations, as well as the lack of a single state inventory of waste from Ukraine. Particular
attention was paid to the problem of imperfection of the powers entrenched in the legislation regarding the issue with
permit documents in the field of industrial waste management. The author also paid attention to the shortcomings
of the legal status of the subjects of administrative and legal regulation in the field of dealing with industrial. The
author considers the issue of insufficient financial resources to support the activities of the subdivision of territorial
bodies of the State Environmental Inspectorate. The implementation of the requirements of the Basel Convention
on the control of transboundary movements of hazardous waste in 2013-2015 is analyzed. The article deals with
the competence of the central executive authority, which implements the state policy in the field of environmental
protection in the field of waste management. The author of the article considers the views of scientists on the concept
of subjects in the administrative-legal aspect, which are considered by scientists as physical and legal persons, who
according to administrative-legal norms have a certain amount of rights and duties in the field of administrative and
legal regulation of administrative relations, and also realize the functions of executive power.

Oco06aMBOCTI MPaBOBOI0 CTATYCY CY0’€KTIB aAMiHICTPATHBHO-NPABOBOI0 Pery/Il0BaHHS
TOBO/’KEHHS 3 MPOMHCJIOBHMH BiXomaMu

Kapnayx Onena Bonooumupisna
acnipanm
Hayionanvnoeo ynisepcumemy iopecypcie ma npupoookopucmyeanus Ykpainu, Yipaina

Beryn

Peanizamis exosoriyHoi IOJITUKA € ONHUM 3
OCHOBHUX 3aBIaHb JICPKaBH, Ky BOHA, BOJIOMIFOIH MO-
HOTIOJIIEIO Ha BIIAJy, pealli3oBy€ MUITXOM HOPMOTBOP-
YOCTI Ta 3acTOCYBaHHSM 3aXOMiB aJMIHICTPATHB-
HO-TIPABOBOTO peryiroBanHsA. OHAK ChOTOAHI YKpaiHa
CTOITh Ha MEXI CKOJIOTTYHOI KpH3H, IO HE BOCTAHHE
3YMOBJICHO HasBHOIO MPOOIEMOIO TIOBOKEHHS 3 TIPO-
MHCIOBUMH BinxonaMu. CTaTHCTHYHI JlaHI TOKa3y-
FOTh, III0 B CEPEIHBOMY B HAIlIil JiepKaBi BUPOOIISIETh-
cs1 OU3bKO 17 MITH TOHH CMITTS, JIEBOBY YacTKY 3 SIKHX
CTAHOBIIATH MMPOMHCIIOBI BIIXOIH, OJTHAK JHIIe 5% BiJ
i€l KUTBKOCTI MIIAETHCS TepepoOIli, TOMI SK pelTa
norparuisie Ha 3Baiaumial. Ile Moke CBiqUUTH PO Hemi-
€BICTh 3aXOJIB aJIMiHICTPATHBHO-IIPABOBOTO PETYITIO-
BaHHA y c(epi MOBOHKEHHS 3 MPOMHUCIIOBUMHU BiJIXO-
JIaMu depes psag npuduH. OQHIEo 3 TaKUX TPUYHH, Ha
Hally JyMKY, € OKpEeMi HEJIOJIKH B PABOBOMY CTaTyCl
Cy0’€KTIB aJMIHICTPATHBHO-IIPABOBOTO PETYIIFOBAHHS

1 CkinbKu cMiTTA 3anuinae YkpaiHa Ta 1o 3 HUM BinOyBaeTbes. AHa-
nitnaHni nmopran CnoBo 1 mino. https://www.slovoidilo.ua/2017/05/29/
infografika/suspilstvo/skilky-smittya-zalyshaye-ukrayina-ta-nym-
vidbuvayetsya.
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MOBO/DKCHHS 3 TIPOMHCIIOBUMH BiJIXOJlaMH, SKi CITiJ
JIOCTITUTH.

CBoOro yacy NMUTaHHS MPABOBOTO 3a0E3MCUCHHS Jli-
SITBHOCTI 1I0JI0 OXOPOHHM HABKOJHMIITHBOTO MPUPOIIHOTO
Cepe/IOBHUIIA Ta EKOJIOTTYHOT Oe3MEeKH JTOCIIKYBATUCH
takumu BueHnMu: B.1. Auapeiines, ['.1. banrok, A.T". Bo6-
xoBa, B.M. I'apamyk, A.Il. Tetbman, B.M. Illynbra ta
psn iHmux yueHnx. OnHaK MUTAHHAM aJMiHICTPATHB-
HO-ITPABOBOTO PETYIIIOBAHHS MTOBOKEHHS 3 TIPOMHUCIIO-
BHMH BiIXO/IaMU HAJIS)KHOI yBaru NpuaLIEHO He OyIo.

MeTta cTaTTi — BUBYCHHS OCOOJIIMBOCTEH MTPABOBOTO
CTaTyCy Cy0’ €KTiB aJMiHICTPaTHMBHO-IIPABOBOTO PETy-
JIOBaHHS MMOBOJKEHHSI 3 TPOMHUCIOBUMH BiIXOJAMH.

BukJiaj ocHOBHOTO MaTepiary

VKpaiHa, K 1 KOXXHa TIpaBoOBa Jep)kaBa, 3IIHCHIOE
MONITUKY, CHPSIMOBaHY Ha MJOCSITHEHHS CTaHy 3aXH-
IIEHOCT]I MOTped 0COOMCTOCTEH, CYCIiIbCTBA 1 AepiKa-
BU B CKOJIOTIYHIN Oe3meri uepe3 BiAMOBiIHI JepKaBHI
opranu. ToMy B KOHTEKCTI ajanTallii HalliOHaJIbHOTO
3aKOHOJIaBCTBA JI0 3aKOHO/1aBCTBA €Bporneiicskoro Coro-
3y IUTaHHS CTBOPCHHS €()EKTUBHOI CUCTEMH Cy0’€KTIiB
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YIpPaBIiHHS MPUPOJOOXOPOHHOK cheporo, pedopmy-
BaHHS OPTaHiB JEPXKaBHOI BIAJM Ta BIIPOBAKECHHS B
IXHIO JISUTBHICTH €BPOINEHCHKUX CTAHAAPTIB OTPUMAITH
HOBI MEPCTICKTHUBH.

[TuTaHHsT TIPaBOBOTO CTaTycy CyO’€KTIB B aJMiHi-
CTPaTHBHOMY IIPaBl € OIHUM 13 BaXIUBUX, OCKIIBKH
MOBa #Jile TPO YYACHUKIB aJIMIiHICTPaTHBHO-IPABO-
BHX BIJIHOCHH, III0 BUPINIYIOTh 3aBJaHHS 1 BUKOHYIOTh
(hyHKIIIT BUKOHABYOT BJIaJI Ta K1 KOOPJIUHYIOTH PO3IIO-
PSTHUIBK] Ta KOHTPOIBHO-HATIISAI0BI IIOBHOBAYKCHHS B
rayry3i Jep>KaBHOTO YIPaBIiHHS 1 MICIIEBOTO CaMOBPsI-
JIyBaHHS, PO3MISAAAIOTh CIPABH MPO aJAMiHICTPATHUBHI
MPaBOMOPYIICHHS y Pi3HUX cepax CyCHUIBHOTO KHT-
Ts1, 30KpeMa TIPUPOI0OXOPOHHIIA?,

Ha mymky FO.I1. butsika, B.M. I'apantyka i 6aratbox
IHIIAX yYEHUX, Cy0 €KTH B aJIMIHICTPAaTHBHO-TIPABOBO-
My acrekTi — 1e (i3u4Hi 1 FOpUIUYHI 0co0H, SKi BiJ-
MTOBIJTHO JIO 8JIMiHICTPaTHBHO-TIPABOBUX HOPM HaJIiJICH]
TIEBHUM OOCSITOM TpaB Ta 000B’s3KIB y cdepi ajaMiHi-
CTPaTUBHO-TIPABOBOTO  PETYITIOBAHHS ~ YIPaBIiHCHKHX
BIIHOCHH, a TaKOX peaji3ytoTh (YHKIi BHKOHABYOI
BIAJIH.

HeoOxinHO BKa3zaTh OCHOBHI OCOOJIMBOCTI, IO Xa-
PaKTepU3yIOTh CY0’ €KTIB, II€ TaKi:

1) peasibHI yYacHHKH aJMiHICTPATHBHO-TIPABOBHX
BIJIHOCHH, SIKi BOJIOJIIFOTH aMIHICTPATHBHO-ITPABOBUM
CTaTycoM i OepyTh y4acTh B Oprasizaiii Jep»XaBHOTO
YIIPaBIIiHHS,

2) oyHA i3 CTOPIH MyONIYHOT yIPaBITIHCHKOI JTisib-
HOCTI HajiJeHa BiIITOBIIHOIO KOMIIETEHIIIEIO, IIOBHOBA-
JKCHHSIMH, HaJaHUMH 3aKOHOIaBCTBOM;

3) BOHH MOXYTh OyTH KOHKPETHHMH yYaCHHUKAMH
aJIMIHICTPaTHBHO-TIPAaBOBHUX BiJHOCHH, BHCTYIAIOUH 32
BJIACHUM OakaHHSM (TPOMaJITHH) a00 yepe3 000B 130K
(opranu BUKOHABYO1 BIIAJIN).

3 aHamizy YMHHOTO 3aKOHOIABCTBA YKpaiHU Ta Bil-
MOBIJIHO JI0 3MICTy TIOBHOB&)KCHb CHCTEMY CYO’€KTIB
y cdepi MOBOHKEHHS 3 MPOMHUCIOBUMH BIAXOJAaMHU
Ta 3a0e3MEYCHHsI EKOJOTiYHOT OE3MeKH YTBOPIOIOThH
OpraHH 3aKOHOIABYOi BIAIH, YIOBHOBa)KCHI OpraHU
BHUKOHABYOI BJIaJH, OPraHU MICIIEBOIO CaMOBPSIYyBaH-
HS Ta CHCHiaTbHO YIIOBHOB&KCHI (TIPHPOTOOXOPOHHI)
CTPYKTypH®.

CdopmoBana 3apa3 cucteMa IEHTPAIBHUX OpraHiB
BHKOHABYO1 BIIaJIH, 10 (HYHKIIOHYIOTh ¥ cepi 0Xopo-
HU HaBKOJIMIITHHOTO TPUPOITHOTO CEPEIOBHUIIA, € TOCHTH
CKJIAJTHOKO Ta TIOAUISETHCS HA TaKi JAHKH, SK: MiHICTEp-
CTBa 1 BIIOMCTBa, KOXXHA 3 SIKHX Ma€ CBOE MpPU3HAYCH-
HsI, IOBHOBKCHHS IIOJ0 TPUIHATTS PIllICHb i3 MUTaHb
OXOPOHHM JTOBKIJIIS, EKOJIOTIYHOI Oe3MeKH, BUKOPUCTaH-
HsI IPUPOJTHUX PECYPCIB.

CKI1aJI0BOKO YaCTHHOIO JICPKABHOT CUCTEMH CY0O €K-
TIB TIPUPOJIOOXOPOHHOT NiSTIbHOCTI € OpraHW BUKOHAB-

2 AnminicrparuBHe npaBo Vkpainu : nigpyunuk / FO.I1. butsik, B.M. [a-
pautyk, O.B. [Is4enko 1a iu.; 3a pen. F0.I1. butska. Kuis : IOpinkom H-
Tep, 2007. 544 c.

8 JTuct JlepkaBHOT peryIsTopHOi city:x0n Yipainu Bix 9 cepras 2018 p.
Ne 8029/0-ro—18. URL.: file:///C:/Users/Elena/Downloads/informatsijnyj-
lyst%20(2).pdf.
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4qoi BJIaIU Tay3eBOi KOMIIETCHINi — MIHICTepCTBa,
SIKl, CIIMPAIOYNCh HA 3arajbHi MPUHIMIA JICPKABHOTO
VIPaBIiHHA 1 KEPIBHUIITBA ITiIBIJOMYMMH OpraHAMH,
3IACHIOIOTH BIJINOBITHI MPHPOIOOXOPOHHI (YHKIIIT.
MiHicTepcTBa YTBOPIOIOTh KOJIO CYO’ €KTIB Pperylo-
BaHHS TaJly3€BOrO PIBHS, KOMIICTCHINIS SKUX OOMeExKe-
Ha TEpPEeBaKHO JIOBIPEHOK 1M cdeporo JIepKaBHOTO
KOHTPOJIIO, 110 CIPSMOBaHa Ha 3a0€3MEeUCHHST OXOPOHHU
MIPUPOJHOTO CEPEOBUIIA Ta MPUPOJIOKOPHCTYBaHHS,
PO3BUTKY Taily3i NUISXOM PO3pOOJCHHS 1 peaizarii
MIPEBEHTUBHUX 3aXO[liB, BIPOBAJKCHHS HAyKOBO-TEX-
HIYHHX JIOCSATHEHB 1 Mepe0BOro JOCBIAY B MPAKTHYHY
JUSUTBHICTB TTHUTENTMX OPraHiB, IOPUANIHAX 0Ci0*,

BcraHoBiIeHUI 3aKOHOIABCTBOM EKOHOMIYHUN Me-
XaHI3M 3aXHCTY JIOBKIJUISA CIIPHSIE JIUIIE TOMY, 1[0 YHC-
JICHHI 1HO3EMHI KOMITaHii OCBOIOIOTh TEPUTOPIO HAIIOT
JIEp’KaBU 3 METOKO TIOXOBAHHS PaJiioaKTHBHUX Marepia-
JIB 1 BACOKOTOKCHYHHX BIJIXOJIIB, CTBOPCHHS HeOe3meu-
HUX BUPOOHUIITB, BIPOBAJKCHHS OTPYHHUX TEXHOJO-
i, BUBE3EHHS CMITTS TOLLO.

KomrieTeHIlisT [EHTPadbHOTO OpraHy BHKOHABYOI
BJIaJIH, IO peali3ye JepikaBHY MOJITHKY y chepi oxo-
POHH HABKOJMIIIHROTO TPUPOJHOTO CEpPEIOBHUINA Y
chepi MOBOKEHHS 3 BiJXOJaMHU, BU3Ha4YeHa CT. 23 3Y
«IIpo Bigxomam», 30KpeMa: «...3IHCHEHHS JepKaBHOTO
KOHTPOJIO <...> 3a CKJQJaHHSAM 1 BEICHHSIM PECECTPY
00’€KTIB YTBOPEHHS BIiJXOJiB, BCTAHOBIICHHS TOPSJIKY
3NIACHEHHS orepaiiid y cepi MOBOMKEHHS 3 BiJXoaa-
MU, BUJa4a JI03BOJIIB HA 3IMCHEHHS Oleparliid, Bujada
JTIO3BOJIIB Ha 30epiraHHs Ta BUAJICHHS B1IXO/IIB, HaJlaH-
HSl TIMCBMOBOI 3TOJIM HA TPAHCKOPJIOHHE TEPEBE3CHHS
HeOe3MeyHnX BimxomiB Tomo»’. IIlpome cmamms ne
Micmumb HCOOHUX NOCULAHb HA 0008 SI3KU YUX OP2aHi6
w000 CUCMEMAMUYHOT NePesipKU CMAHY 3aXOPOHEHHS
8I0X00I8, WO BUSHAYUEHI PEECPOM, BUAGTEHHSA MICYb
CAMOBIILHO POMIWCHUX YU BUOATEHUX BIOX00I8, npu-
tHAmMms 3ax00i8 i3 Jikeidayii HedoniKie 3a pe3yavma-
mamu nepesipox.

3 TIlocranoBu BPY «lIpo cran BuUKOHaHHS
3aKOHO/AaBCTBA Yy cdepi TMOBOKCHHS 3 BIIXOAaMU B
VYkpaini Ta nuisxu Horo BrockonaneHus» (2005 p.) BOa-
YaETHCS, 110 «... HACTIIKAMH HE3aJI0BIJILHOTO JepiKaB-
HOTO YIPaBJIiHHS, HEJIOCKOHAI0T HOPMATHBHO-TTPABOBOT
0a3u y cdepi MOBOKSHHS 3 BIIXOJaMH, 30KpeMa, € He-
TaTWBHUH BIUIMB YTBOPIOBAHUX 1 HAKOIIMUEHUX B1JIXO/IB
Ha 37I0pOB’s JIHOJICH 1 HABKOJIMIITHE TPUPOIHE Cepesio-
BHIIEY. 3 METOK €(EKTHBHOTO PO3B’sA3aHHS MPOOIeM
TIOBOJKCHHS 3 BIJXOJaMH B YKpaiHi pEKOMECHJIOBaHO
Kab6inetry MinicTpiB YkpaiHu po3poOUTH Ta 3a1poBaId-
TH B YKpaiHi JepKaBHUN KaJIacTp BIIXOJIB, HE3BAXKAIO-

4 JIazop O.51. AAMiHICTPaTHBHO-IIPABOBI 3aCaIU ACPIKABHOTO YIPABIiH-
Hs y cdepi peanizanii eKoJIoriyHol MOMITHKY B YKpaiHi : aBroped. auc. ...
II-pa Hayk 3 iepK. ynp. : 25.00.02; Hau. akaza. aepx. ynp. npu [Ipesunen-
ToBi Ykpainu. Kuis, 2004. 36 c.

> Bacunenko JLII. IIpaBoBi mpo6meMu IisIbHOCTI OpraHiB BUKOHABYOL
BJIAJ¥ 3 ITUTaHb €KOJIOTII : MoHOTpadist. XKuromup : XKutoMupcekuit Ha-
LIOHabHUI arpoekosoriynuii yHisepeuret, 2014. 196 c.

¢ TTonoxenHst 11po JlepkaBHy exonoriuny iHcnekiioo Ykpainu : [Tocra-
HoBa KMY Bin 19 kBitas 2017 p. Ne 275 URL: http://zakon2.rada.gov.ua/
laws/show/275-2017-%D0%BF.
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YU Ha Te, 1[0 MA€ JiSATH PEECTp; 3a0C3MEUUTH TIPOBE-
JICHHS IHBEHTapH3aIlil Micilb 30epiraHHs HEeMPUIATHHX
JI0 BHKOPHCTAaHHS IECTHIMJIB Ta arpoxiMikariB i3
METOI0 BU3HAUCHHS BJIACHUKIB, HE3BaXKAIOUH Ha Te,
mo 3 2001 p. xie cminpHuid Hakas MiHarpomomiTHKH,
Minekororii Ta Min3gopos’s «IIpo mopsiok mpose-
JICHHS KOMIUICKCHOT i1HBEHTapu3aiii Micllb HaKOIH-
YeHHS 3a00pOHEHMX 1 HEMTPUIATHUX JI0 BUKOPUCTAHHS
B CIJTbCHKOMY TOCTIOZIAPCTBI XIMIYHHUX 3aCO01B 3aXUCTY
pocIumy’.

JlopeyHo 3a3HAYMTH, IO JIO KOMITETEHIIIT CIIeliaib-
HO YMOBHOBa)XKEHOTO AEP>KaBHOTO OpTaHy yIPaBIiHHS
BXOISTH BHJa4da JO3BOJNIB Ha TPAHCKOPIOHHE IEpeBe-
3¢HHs HeOe3neyHux BinxofiB (y 3BiTI MiHicTepcTBa
exoyiorii Ta mpupoaHux pecypciB 3a [-III kBapran
2017 poky 3a3Haue€HO, 1[0 HUM ITiJITOTOBJICHO 9 THCh-
MOBHX 3T0/1 (TTOBiJIOMJIeHb) 1 HafaHo 1066 BUCHOBKIB Ha
TPAHCKOPIOHHE TepeBe3eHHsT HeOe3MeYHnX Biaxomi®);
3MiACHEHHs (QYHKIIA 11010 3a0e3leueHHs] BHKOHAH-
Hs TIOJIOKEHBb ba3esbchkoi KOHBEHIIIT PO KOHTPOJIb 32
TPAHCKOPJIOHHUMH TIEPEBE3CHHSAMH HEOE3MEeYHUX BiJI-
XOMiB Ta 1X BUAATIEHHIM®.

Bapro 3ayBakutn, mo Bctanosiena ct. 19 3V «lIpo
OXOpOHY HABKOJIMIIHBOTO TIPHPOIHOTO CEPEIOBHIIAY
KOMNemeHYisi GUKOHABYUUX OP2AHIE CIIbCObKUX, CENULHUX,
MICLKUX pao y 2ay3i OXOPOHU HABKONUUHBLO2O NPUPOO-
HO20 cepedosuna wooo HAOAHHS NPAs y «opmyeanHi
i BUKOpUCMAHHI Micyesux PoHOI8 OXOPOHU HABKOIULU-
Hb02O NPUPOOHO20 cepedosunda y cKaadi micyesux 0io-
Ooicemiey He MICMumyv JHCOOHUX 8i0OMOCmeEl came Npo
me, AK OPMYIOMbCSL [ K MAIOMb UKOPUCHIOBYBAMUCH
yi ponou, o ne modice cnpusmu 3akonnocmi. Tax camo
HEBUSHAYEHUMU € NOLONCEHHS N. «e» U000 «OpeaHisa-
yii 360py, nepepobxu, ymunizayii i 3axopoHenHst 6i0X0-
0i8 Ha c60ill mepumopii» (Ki came 8i0X00u MAamv Ha
yeasi: padioakmusHi, no6Ymoei, NPOMUCIO8I, CLIbCbKO-
2ocnooapcoki, 6yoisenvii)™.

OTxe, HaTenep MU MAEMO CYTIEPEWINBHI, O€3CHCTEM-
Hul 1 HeskicHuid 3Y «IIpo 0XOpoHY HABKOJIHMITHHOTO
MIPUPOJHOTO  CepeoBUIIa». JlisITBHICTD CreiaibHO
YIIOBHOBKCHOTO JAEP’KaBHOTO OpTaHy YIPaBIiHHS Y
ctepi 3aXMCTy JOBKULIS BiJi HETaTMBHUX YWHHHKIB,
30Kkpema y cdepi 3armodiraHHs yTBOPEHHIO BIAXOJIB Ta
X HEraTUBHOMY BIUTMBY Ha JJOBKUIJIS, SICKPaBO BitoOpa-
JKEHa ayJIUTOM JIISUIBHOCTI IIbOTO OpraHy y 3BiTi PaxyH-
KOBOI majatu Ykpainu 3a 2016 pik™.

7 Ipo Bimxomu : 3akoH Ykpainu Bix 5 Gepesnst 1998 p. Ne 187/98-BP //
Binomocti BepxosHoi Pagu Ykpainu. — 1998. — Ne 36. — Cr. 242.

8 3Bit npo BukoHauHst B [-11I kBapranax 2017 poky Piuxoro riany po-
60T MiHicTepcTBa €KoJIOTii Ta IpUPOJHUX pecypciB Ykpaiuu [Enekrpo-
HHHIT pecypc]. — Pexxum octymy : https:// menr.gov.ua/news/31980.html.

° bazesbChka KOHBEHLIIS PO KOHTPOJIb 32 TPAHCKOPIAOHHUM ITepPEBE3CH-
HSIM HeOe3MeUHHX BiJIXO/IB Ta iX BUIAICHHSAM : MiXKHapOHA KOHBEHIIisI,
1989 [Enextpounuii pecypc]. — Pesxxum goctymy: http:// zakon2.rada.gov.
ua/laws/card/995_022.

0 [Tpo craH BUKOHAHHS 3aKOHOIABCTBA Y C(epi MOBOIKEHHS 3 BiIXO-
namu B YkpaiHi Ta OUmsaxu doro BrockonaneHHs : [Tocranosa BepxoBHoi
Panu Ykpaiuu Big 6 sxoBTHS 2005 p. Ne 2967-1V. Binomocti BepxoBHoi
Pann Ykpainu. 2005. Ne 49. Cr. 525.

1 3giT Paxynkosoi nanaru 3a 2016 pix. URL: http://www.ac-rada.gov.ua/
doccatalog/document/16751480/Zvit RP_2016.pdf.
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Pesynpratn aynuTy BUKOHAHHSA YKpPAaiHOK BHMOT
bazenbchkoi KOHBEHIII PO KOHTPOJIb 3a TPaHCKOP-
JIOHHUMH TIePCBE3CHHSIMH HEOE3NEeYHUX BITXOIIB Ta
X BHJAJCHHSM 3aCBIYMIIHM, 1[0 BUMOTH Ili€i KOHBEH-
mii mpotsrom 2013-2015 pokiB BHKOHYBQJIHNCh HE B
MOBHOMY 00cs3i. 30Kpema, Ha HaJe)KHOMY pIiBHI He
3a0e3reuyBaircsi KOHTPOJIb 3a TPAHCKOPIOHHHUM Iie-
pEeMIIIEHHSIM BiJXO/IB, iX 1ZCHTU(IKAIS Ta BUIAJICH-
HS, @ TAKOK KOOPJIWHAIIISI JisTTLHOCTI BiJIOBINATBHUX
OpraHiB BUKOHABYOI BJIaJii Ta OOMIH 1H(pOpMAIII€O, 1110
CTBOPIOBAJIO PH3MKU HEKOHTPOJILOBAHOTO BBE3CHHS B
Vkpainy HebGes3neunux Bigxomin®,

[HIIOFO TPYTIOFO IepIKaBHUX OPraHiB i3 IOBHOBAXKCH-
HSIMU IIOJI0 aJIMiHICTPATHBHO-TIPABOBOTO PETYIIOBAHHS
MOBOJKCHHST 3 MPOMKCIOBUMH BIJXOJaMH € IHCIICK-
IIAHI OpraHy, sKi 3MIHCHIOIOTh KOHTPOJIBHO-HATIISIIOB1
(yHKIIIT.

B yMoBax HemocTaTHBOTO (hiHAHCOBOTO peCypcy Ha
3a0e3MedeHHs ASUTLHOCTI MiPO3AUTH TePUTOPIAIbHIX
opraHiB Jlep>keKoiHCTIeKIIiT, 10 3T1HCHIOIThH EKOJIOT Y-
HUM KOHTPOJIb y MyHKTaX MPOMYCKY 4Yepe3 Aep KaBHUN
kopnoH, npotsiroM 2013-2015 pokiB He MPOBOIWIIH Xi-
MIKO-aHAJIITHYHOTO KOHTPOJIKO PEYOBHH 1 Marepialis i3
METO BCTAHOBJICHHS 1X HAJIEKHOCTI 0 YHMCIIa TOKCHY-
HUX, PaJIiOaKTUBHUX PEYOBHH a00 BIAXOJIB y 3B’SI3KY
3 THM, IO IXHI BIUIUIN IHCTPYMEHTAIBHO-T1A00paTop-
HOT'O KOHTPOJIIO HE aTeCTOBaHI SIK BUIPOOYBaJIbHI, BiJl-
CYTHE CydYacHE CKJIajHE BHCOKOTOYHE OOJaJHAHHS Ta
HAYKOBi creniamicTd BiamoBigHol KkamiQikamiit,

Ha mincTaBi mMosioKeHsb, sIKi peryIorTh TisIIbHICTh
JICTIapTaMEHTIB €KOJIOTii Ta MPUPOJHUX pecypciB 00-
JACHUX JICP)KaBHUX aJIMIHICTpallid, JenapTaMeHT
3a0e3neuye peaizalliio JepKaBHOI MOJITHKH, 30Kpe-
Ma, B Tajy3i OXOPDOHHM HABKOJHUIIHBOTO HPHUPOIHOTO
CepelloBHIIa Ta OXOPOHH MPUPOIHUX pecypciB. 3a Bifl-
CYTHOCTi 3aKOHO/IaBUOTO BH3HAYCHHS JCMapTAMEHTY
HAJIAETHCSI TIPABO 3aTBEP/KYBATH HOPMATHBHU CKHJIAH-
Hsl 3a0pyAHIOOYNX (OTPYWHHX) PEYOBHH JIO BOJHUX
00’€KTiB; BHIABAaTH JO3BOJIM Ha BHUKHUIA Ta CKUIA
OTpyHHHUX (3a0pYyAHIOIUNX) PEYOBUH y HABKOIMIIHE
MIPUPOJIHE CEPEOBHUIIE; 3AIMCHIOBATH 1HIIN omeparii
(sixi caMe — He BKa3yeThes) y cdepi MOBOHKECHHS 3 Bil-
XOJIaMH Ta iHIIE; 3a0e3MeuyBaTH MOTOMKESHHS BUOOPY
3eMEJIBHUX JUISTHOK JIUIS PO3MIIICHHS 00’ €KTIB (SIKHX
caMe — He BKa3yeThCs ), MICIb pO3TaIllyBaHHs 00’ €KTiB
(SIKMX caMe — He BKa3yeThCsl); y3TOKyBaThH marepia-
JU TIIPUEMCTB, OpraHizaiiii, ycTaHOB Ha OTPHMaH-
Hs JIO3BOJIB Ha PO3POOJICHHS MPOCKTIB HOPMATHBIB
TPAaHUYHOJIOIMYCTUMHUX CKHJIIB Y BOJHI 00’ €KTH, TIOTO-
JOKCHHSI TOTOBOPIB OPEHU BOJHUX 00’ €KTIB; 3aMiCTh
0e3mocepeIHbOr0 BHKOHAHHS MOHITOPHHTY CEepeio-
BHIIA BIH WOT0 OpraHi3oBye, a Hajall «3ade3neuye
(DYHKIIOHYBAaHHS JICPKABHOI CHUCTEMH MOHITOPHHTY
JTOBKIJIISY.

123git PaxynkoBoi nanaru 3a 2016 pix. URL: http://www.ac-rada.gov.ua/
doccatalog/document/16751480/Zvit RP_2016.pdf.

133giT Paxynkosoi nanaru 3a 2016 pix. URL: http://www.ac-rada.gov.ua/
doccatalog/document/16751480/Zvit RP_2016.pdf.
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Tax camo 8i0cymHi nonodcerHs npo 30ilCHeHH s 3a-
X00i6 w000 3anobieanHs NIUEY HE2AMUBHUX YUHHUKIG
Ha 06 ’ekmu Ooskinns i 6 Ilonoocenni npo Jlepoicasuy
eKonoeiuny incnexkyiio Yxpainu, sxe 3ameepocene Ilo-
cmanogoro KMY 6i0 19.04.2017 p. Ne 275%. Incnexyis
30TUCHIOE KOHMPOTIb 3a CIMAHOM OOBKILIS WLISAXOM TH-
CMPYMEHMATbHO-TA00PAMOPHUX  BUMIDIOBAHbL NOKA3-
HUKI6 CKAady ma e1acmusocmel, 30Kpemd, 3a0pyoHio-
JOUUX DEYOBUH I3 3ACEPENCEHHAM «) MeXNCcax 2anysi
amecmayii Ha NPao BUKOHAHHA YUX BUMIDIO8AHbY. K
VoIce 3a3HAYANOC uwge, HCOOHUL i3 NiOpo30inie iH-
cmpymeHmanvHo-nabopamopnozo  koumpomo  Minic-
mepcmea exonoeii ma npupoorux pecypcie Yxpainu ne
amecmoganull Ha NPaso NPoeeder s analizie nebesneu-
Hux 6i0x00is. I ye — Hezeadicarouu Ha Or0xcemue hi-
HAHCYBANHL.

Ha orcans, orcoone nonoowcenns, wjo peeynioc Oisino-
HICHb 0EPICABHUX OP2AHI8 Y 2ay3l OXOPOHU HABKOTUUL-
HbO2O NPUPOOHO2O CepedosUIld, He MICTNUMb HOPM, 5Ki
3aKpinaoeanu O ix OCHOBHUM 3A60AHHAM 301lICHEHH. 34-
X00i8 w000 30006 ’s13aHHS CYO €KMI6 20CNOOAPIOBAHHS.
810 YMPUMAHHSL CKUOI8 1 GUKUOI6 OMPYUHUX DEYOBUH )
NPUPOOHI cucmemu, SIKUO maxi Oii € HeMUHyyuUMu, mo
yi o1c ompyiHi ma 3a0pyOHIOIOUl peuosuny yi cyd 'exmu
30006 ’a3y6anucs O ouuwamu 8 mux Micysx, oe GOHU GU-
POONAIOMBCS, 3 GUKOPUCTNANHAM HAUOLIbW OOCKOHAUX
3ac00i8;, NOGUHHI 3ACMOCOBYBAMUCS OCOONUBT 3AN00INCHI
3ax00U 3 MemoK HeOONYUeHHsI CKUOAHHS padioaKmue-
HUx abo mokcuunux ioxoois. SIK TPHUKIAI HETOCKOHA-
JOCTI 3aKpIMJICHUX y 3aKOHOIABCTBI ITOBHOBAKCHH €
CHUTyaIlisl 3 JIO3BUIbHUMH JOKYMEHTaMH came y cdepi
MIOBOKCHHS 3 IPOMHUCITIOBIMH BiIXOJaMH.

3rigHo 3i ct. 17 3akony Ykpainu «[Ipo Bigxomm»
Cy0’€KTH TOCTIONAPCHKOT AISTLHOCTI Y c(hepi MOBOHKEH-
HA 3 Biaxonamu 30008’ 3aH1 MaTH 103BiJ HA 31CHEHHS
oreparlii y cdepi MOBOHKSHHS 3 BiIXOJaMH, SIKIIIO TXHS
JUSUTBHICTh TPHU3BOJIUTH J0 YTBOPCHHS BIIXOMIB, JJIS
SIKMX [MOKAa3HUK 3arajbHOTO YTBOPEHHS BiIXOiB Hepe-
puiye 1000.

Cr. 20 3akony Ykpainu «IIpo Biaxonu» BU3HAYEHO,
IO BHJa4a JI03BOJIB HA 3iHCHEHHS omepariil y cdepi
MOBO/DKEHHS 3 BIJIXOJAaMU TEPMIHOM HA TPU POKHU Ha-
JIEKUTH 1O TIOBHOBAXKEHb MICLIEBHUX JEpPKABHUX aiMi-
HicTpauiid. 3a3HayeHUH 103BiaA MicTUTbea Yy llepemiky
JOKYMEHTIB JO3BIIBHOTO XapakTepy y cdepi rocrnomap-
CbKOI JAISNTBHOCTI, 3aTBEpIKEHOMY 3aKOHOM YKpaiHU
Bix 19 mumus 2011 p. Ne 3392-VI «Ilpo Ilepenik noxy-
MEHTIB JI03BUILHOTO XapakTepy y cdepi rocnogapcbKoi
IISTIBHOCTLY.

3rigHo 3i ct. 4 1 3akoHy Ykpainu «lIpo 103BiabHY
cUCTEMY y cepi rocroapchkoi JTisTbHOCTI» TOPSIOK
BHUJa4l JOKYMEHTIB JJO3BUIBHOIO XapakTepy, BHECEHHS
J1o €TMHOTO JIEPKABHOTO PEECTPY FOPUIUIHHX 0Ci0, (i-
3UYHUX OCIO-MINPUEMIIB 1 TPOMAJICKUX (OPMYBaHb

14 Tlankosen A.W., Muposckuiit C.B. Cucrema ynpasieHust OKpy-
JKAKOIIEH Cpefibl KaK OAHO M3 MPUOPUTETHBIX HANpaBICHHI MPHUPO-
JI0OOXpaHHOM JesiTenbHOCTU. besneka xurrenisabrocti. 2004. Ne 10.
C. 92-94.
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3aIUCIB MPo 1mepeoHOpMIICHHS, aHYJIFOBaHHS JJOKYMEH-
TiB JIO3BIJIBHOTO XapakTepy BH3HadaeThesi KabineTom
MinictpiB Ykpainu'®.

Lpu yvomy na pisni 3axony «IlIpo 6i0xoou» eusHauero
Jume 0036LIbHULL OPeaH, YNOGHOBANICEHUL 6UOABAMU 003+
B8L1 Ha 30IUCHEHHS onepayitl y cghepi NoBoONHCeH s 3 8i0XO-
oamu ma cmpok 11020 Oii, a NOPSIOOK OMPUMAHHS 00360/1i8
Ha 30iiCHen s onepayiil y cghepi no8oOICeH s 3 810X00a-
Mu He 3ameepodiceno Kabinemom Minicmpis Ykpainu.

Opranu Jlep>kaBHOI €KOJOTiYHOI 1HCTIEKIi YKpaiHu
mij| 4ac 3/iMCHEHHsI 3aXOJiB KOHTPOJIO TEpPeBipsIOTH
HAsBHICTh BKAa3aHOTO JO3BOJIy i YacTO BHHOCSTH IIPH-
MMUCH OO0 MOro OTprMaHHsA. BkaszaHa cuTyarlist mopo-
JOKy€ TIOPYIIEHHS TPUHIMITY MPaBOBOI BHU3HAYEHOCTI,
OCKIIBKM CYO’€KT TOCHOApIOBaHHS HE MOXKE BHKOHA-
TH 3aKOHOJABCTBO HE Uepe3 HeOakaHHS, a y 3B’S3KYy 3
BIJICYTHICTIO BIAMOBIIHMX HOPM 3aKOHOIABCTBA. Xoua
OpraHu KOHTPOTIO Majiu O aKyMynIOBaTH iH(OpMAIio
MPO HAsBHI CYNEPEYHOCTI Ta CTAaBUTU IUTAHHS IEpe]
Cy0’€KTaMU, YITOBHOBKCHUMH Ha 3JICHEHHS JTiH 010
oprasi3ailii IroTOBKK Ta 3a0e3MeUeHHs BIIPOBA/KCHHS
BIJIMTOBIIHUX HOPM 3aKOHOJABCTBA — Y LLOMY BHIIQJIKy
nepen; MiHICTEpCTBOM €KOJIOTIi Ta MPUPOIHIX PECYpCiB
gu nipssMo Tiepen Kadinerom MinictpiB Ykpainu. Haro-
MicTh JlepskaBHa peryasTopHa ciryx0a YkpaiHu mporo-
Hy€e Cy0 €KTaM 3aCTOCYBaTW MPUHIMII «MOBYA3HOI 3r0-
Iu»'®, xoua HacmpaBmi MO3BUTBHUI OpraH HaidacTimie
HABITh HE IPUIAME JTOKYMEHTH Ha PO3IVISAI, OCKLUIBKH BiJI-
cyTHI (popma 3asBU Ta TepeltiK JOKyMEHTIB, SIKi MalOTh
OyTH MOJIaHi JJIsl OTPHUMAaHHS TaKOTO JI03BOITY.

BucHoBku

Jlo ocobmuBOCTEl TIPABOBOTO CTATYCYy CyO’€KTIB a-
MIHICTPaTHBHO-IIPABOBOTO PETYITIOBaHHSA y cepi MOBO-
JUKCHHSI 3 TIPOMMCIOBHMH BIJXOZaMH CIiJl BIIHECTH
Taki: 1) ydyacTh y peamizallii Jep»KaBHOi €KOJIOTTYHOT 10o-
TTUKY YKpaiau; 2) myOniqyHO-yIPaBIiHChKY isUTbHICTh
1 HaJIeHHS 1X TOBHOBAXCHHSMH IIOJIO 3aCTOCYBaH-
HS 3aXOJIB aJIMiHICTPaTUBHOTO BIUIMBY HAa YYacCHHKIB
BIJIHOCHH TOBO/DKCHHSI 3 MPOMHCIOBHMH BiJIXO/aMU;
3) KOHKPETHICTh 1 BU3HAYCHICTh Cy0’€KTIB aMiHICTpa-
THUBHO-TIPABOBUX BITHOCHH Y c(epi TOBOJHKECHHS 3 IPO-
MHCJIOBUMH BiIXOaMH.

Henmoniku mpaBoBoro crarycy cy0’eKTiB aJMiHICTpa-
THUBHO-TIPABOBOTO PETYIIOBaHHS Y c(epi MOBOJKCHHS
3 MPOMHUCIOBHMH BiJXOIaMH 3yMOBIFOKOTHCS HH3KOO
PUYHH!

— OJaHKETHHM XapakTepOM HHU3KH HOpPM, IO HE
MICTUTB TPSIMOTO 3000B’s3aHHS KOHTPOJLHO-HATIIS-
JIOBHX OPraHiB MIOJ0 CHCTEMATUYHOI TIEPEBIPKH CTaHY
3aXOPOHEHHSI BIJIXOJIIB, BUSIBICHHS MiCIlb CaMOBIJIBHO
PO3MIIIICHUX UM BUJIAJICHUX BIIXOMIB, IPHUHATTS 3aX0-
JUIB 13 JIIKB1IAIliT HEJIOMIKIB 3a pe3yJIbTaraMu MepPeBipoK;

15 3akoH Vkpainu «IIpo 103BinbHY cructeMy y cdepi rocrnogapcbkoi ji-
sipHOCTI». URL: https://zakon.rada.gov.ua/laws/show/2806-15.

16 JIuct leprxaBHOI peryIsiTopHoI cityx6m Ykpainu Bin 9 cepras 2018 p.
Ne 8029/0-ro—18. URL.: file:///C:/Users/Elena/Downloads/informatsijny;j-
lyst%20(2).pdf.
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— BIJICYTHICTIO €TMHOTO JCPKABHOTO KaJacTpy Bifl-
XolliB YKpaiHu;

— BigcyTHicTIO B HopMmax 3Y «lIpo oxopony
HABKOJIUIIHHOTO MPUPOIHOTO CEPEOBHUINAY» ITKOTO TI0-
PAAKY (OpMyBaHHS Ta BHKOPUCTAHHS MicIIEBUX (DOHIIIB
OXOPOHH HABKOJHUIIHBOTO MPUPOHOTO CEPEIOBUINA Y
CKJIaJli MICIIEBHX OIOIIKETIB 1 BU3HAYEHD HU3KH IOHSTh;

— BIJICYTHICTIO TOPSJKY OTPHMaHHS JO3BOJIIB Ha
3MIACHEHHS orepalliid y cdepi MOBOMKECHHS 3 BiJX0/ma-
MH, 3aTBepkeHoro KadGinerom MinicTpiB Ykpainu;

— BIJICYTHICTIO HOPM, SIKI 3aKpIIlIFOBaIu O 3aBIaH-
HS JICp)KaBHUX OPTaHiB y rajy3i OXOpPOHU HaBKOJIHII-
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Features of the legal status of the subjects of administrative...

HBOTO TPHUPOJHOTO CEpeIOBUIa MIOA0 peaizaril
3aX0JliB, CIPSIMOBAaHWUX Ha YTpPUMaHHS Cy0’ €KTaMu
TOCIOIAPIOBAHHS BiJI 3MIMCHEHHS CKHJIIB 1 BUKHIIB
OTPYWHHMX PEUOBHH y MPHUPOJIHI CHCTEMH, abo y pasi
311HiCHEHHS BKa3aHUX CKUIiB 3000B’s13aHHS 10 1X O4U-
IICHHSI.

VYee 11e CBiTUNTE PO Te, IO AepsKaBa 3apa3 He 3a0e3-
medye BTUICHHS TPHHIUITY TIPaBOBOi BU3HAYEHOCTI,
3a SIKOTO 3aKOHOJABCTBO Maslo O HaJaBaTW NPUBATHUM
cy0’eKkTaM 4iTKe pO3yMiHHS IXHIX MpaB Ta 00OB’S3KIB,
a TaKOX MICTHIIO © MPO30py Ta AOCTYIHY TPOIEIYPY
MIOBHOTO BHKOHAHHS HOPM 3aKOHOZIABCTBA.
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Demand reducing strategies for human smuggling in Ukraine: meaning and components

Kibalnyk Stanislav
PhD student in the Academician Stashis Scientific Research Institute for the Study of Crime Problems
National Academy of Law Sciences of Ukraine, Ukraine

A certain guiding idea for a scientifically based solution to the problem posed by the organization of the
implementation for a specific set of practical measures acquires the meaning as a crime prevention strategy, its
particular form or a background phenomenon for it. Therefore, the main ways in prevention of any illegal services
should be divided into demand reducing strategies and supply reducing strategies. Such approach is often used by
scientists in developing a system of measures to prevent both human smuggling and other criminal or an administrative
offenses involving the criminal and the “client”, such as the illicit drug trafficking or the creation and maintenance
of place of debauchery. As the leading role in preventing the first of these crimes in the European Union is currently
performs a demand reducing strategy by high probability of forced isolation and the expulsion of “clients” outside
the country after the illegal entry into it, the article is devoted to critical analysis of its implementation in Ukraine
in the context of the general EU practices to restrain illegal migrants in nearby countries. The article highlights
currently implemented and looks for appropriate measures to prevent human smuggling in Ukraine which are part of
these strategies. It is emphasized that the practical realization of measures from restraining strategies (strengthening
border and migration control, placement illegal migrants in temporary detention centers and forced removal or return
them to the countries of origin), with the aim of demand reducing, leads to directly opposite effects, increasing on
the Ukrainian territory the number of persons predominantly contributes to the formation of such demand. On the
basis of this, the article proposes some measures from a strategy of increasing opportunities for legal border-crossing
and argues some relevant measures which are the most acceptable taking into account actual national conditions.

Crparerii 3MeHIIIeHHSI MONUTY HA HE3aKOHHE MepenpaBjieHHs 0ci0
yepes JepKaBHUI KOPAOH YKPATHU: 3MiCT Ta CKIATHUKU

Kioanonux Cmanicnae Onezosuu
acnipanm

Hayxoso-0ocnionoeo incmumymy eugueHHs npoosem 3104unHocmi imeni akaoemika B.B. Cmawuca
Hayionanvrnoi akademii npasosux nayk Ykpainu, Ykpaina

Beryn

Ockinbku HanaHHS Oynb-sSKUX TOCIYI, 30KpeMa
MPOTUNPABHUX, 3a0e3MeuyeTbcss ICHYBaHHSIM IOMHU-
Ty Ta MPOIO3ULIil Ha BUNHEHHS TaKUX JisHb, HAIPAMHU
3ano0iraHHs M JOLIJIBHO MOMIJIUTH HA CTpaTerii 3MeH-
LIeHHS TMOMHUTY Ta CTparerii 3MEHIIEHHS MPOMO3MIIIi.
Kpurepiem npu boMy CIYTYIOTb CBiIOMICTb 1 TOBEIIH-
Ka oco0Hu, 5Kl € 00’eKTOM 3anobixkHoro BuuBy. I1o3a-
SIK 3MEHIICHHS KPUMIHOTEHHOI MOTHBaLlii HaceJIeHHS
MIPUKOPAOHHUX TEPUTOPii OLIBIIOI0 MIpPOIO MOB’A3aHO
13 peasizalli€lo 3arajlbHOCOIIAILHUX 3aXOJiB 3amo0i-
TaHHA 3JI0YMHHOCTI, MU BOA4aeMO 3a JIOLIJIbHE MPHUi-
JIUTH OCOOJIMBY yBary came CTparerisiM Nepuioi rpymu.

Merta cTaTTi — OIS BIPOBAIXKYBaHUX HUHI Ta I10-
LYK JOIIJIbHUX JI0 BIPOBAXKCHHS 3aX0/1B 3a1100iraHHs
HE3aKOHHOMY TepenpaBJeHHI0 0Ci0 uepe3 JepiKaBHUI
KOp/IOH YKpaiHH, SKi BXOIATH JI0 3a3HAYEHHUX CTPAaTeTiH.

Buki1ax ocHOBHOro MaTepiajty
IoaiGHO mo iHMIMX KpaiH CBITY, 3MEHIIECHHS MONU-
Ty Ha JisHHA, nepeadadeHi cT. 332 KK VYkpainu, mo-

JISITA€ Yy BIPOBAXKCHHI IIMPOKOTO KOMIUIEKCY 3aXOiB,
HOKJIMKAHUX 3QIMCHIOBATH 3aIll00DKHUI BIUIMB Ha CBI-
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JIOMICTh 1 TIOBEJIIHKY SIK HE3aKOHHUX MITPAHTIB, TaK 1
IHIIUX OCI0, SIKi OTEHI[IHHO MOXKYTh BUSIBUTU Oa)kaH-
HSl 3BEpHYTHMCS 32 HAJAaHHSAM IOCIYTr 13 HE3aKOHHOTO
nepernpasieHHs iX depe3 JAep)KaBHUM KOPIAOH. 3rifHO
13 MPUIHATOI0 B YKPaiHCHKIA KPUMIHOJIOTIYHIM Hay1i
TEPMIHOJIOTI€I0, MPAKTUYHO BCi 3 BUKOPUCTOBYBAHHMX
i MEepCIeKTHBHUX I BUKOPUCTAHHS CTpATerid, Mmpo
sIKi HaMu OyJie BECTHCh MOBa, HaJleXkarTh JI0 CIeIliaib-
HO-KPUMIHOJIOTIYHOTO PiBHS 3ar00iraHHs, a KOHKPETHi-
e — 10 KpUMIiHOJOTIYHOT MPO(UIAKTUKY OPYILIEHHS
MirpaniifHoro 3akoHoJaBcTBa (0OOMEXEHHS Ta YCyHEH-
HS He3akoHHOi Mirpauii). Humu mae mepenbavarucs
BIIPOBA/DKEHHS TAKHX 3aXOJiB, SIKI 32 MaKCHMAalbHOI
cBO€1 e(heKTUBHOCTI HE BUMAraju 0 3alyuyeHHs HaaMip-
HHUX MarepiaibHuX, PIHAHCOBUX 1 JHOACHKUX pecypciB.
Kpim Toro, po3poOiroBaHi 3aX0/11 MalOTh OYTH JOCHTh
MPOCTUMH Ta JOCTYIIHUMH JJIs pealtizailii 3 opraHisa-
[IAHO-TEXHIYHOTO TMOMISY, a TAKOX BIIIMOBIIATH CIie-
Ui reorpadiyHOrO pO3TAIIyBaHHS JCP)KABH.
AHayi3 3axoliB 3armo0iraHHs HE3aKOHHOMY Tepe-
MPaBJICHHIO OCI0 Yepe3 IepKaBHUI KOPAOH y KpaiHax
€C ta CHIA nae 3Mory BiTHECTH JI0 CTpareriii 3MeH-
IICHHS TIOMWUTY Ha JISHHS, BIIMOBINAJBHICTH 3a SKI

! Tonina B.B. 3ano6iranss 3104nHHOCTI (TEOpis i MpakTHUKa) : HaBY.
noci6. Xapkis : Har. ropun. akan. Ykpainu, 2011. C. 40.
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BcraHoBleHO cT. 332 KK VYkpainu, Hacamriepe1, BUKOPi-
HEHHS COIIaJbHO-CKOHOMIYHUX TIPUYHH MacOBOI Mirpa-
1ii HaCceJICHHsI, PO3IIMPEHHS MOYXJIMBOCTEH TIEpETHHAH-
Hs1 JIEPYKAaBHOTO KOPJIOHY B1JIIOBITHO JIO Tiepe0aueHOro
3aKOHO/IaBCTBOM IOPS/IKY, iIHQOPMYBaHHS MOTEHIIHHIX
MITPaHTIB 11010 HeOE3NeK, HASBHUX ITiJl YaCc HE3aKOH-
HOTO TEpETpaBICHHS, a TAaKOXK 3aXOIH, SKi MarOTh Ha
MeTi 3pOOUTH 3BEPHEHHS 32 IOCIYTaMH 3JIOYHHIIIB MaK-
CHMAJILHO JIAPEMHUM JUTA «MaHIPIiBHUKIB»2. 3 METOr0
BIIPOBa KEHHSI OCTAaHHBOI 3 IMX CTpareriii €Bporeii-
cekuii Coro3 MpoTsAToM ocTaHHIX 10 pOKiB YKIIaB HU3-
Ky yroJ i3 KpaiHaMu TpaH3UTy HE3aKOHHHMX MITPaHTIB,
3 1992 p. (a ocobnmuBo aktuBHO — Bij 2000-2005 pp.)
TpaHc(hOpMyBaBINHM ii HA CTPATETil0 eKCTepHami3amii —
3YNUHEHHS MIrpaliiHUuX TOTOKIB HAa BIIJAJICHUX TiJ-
CTyIax J0 CBOIiX MIBJCHHUX 1 CXiTHUX KOPJIOHIB.

OnHUM 13 TaKMX CYCIZHIX pyOexiB crana i Ykpai-
Ha, sIKa MEXY€ 3 YOTUpMa HOTO JeprKaBaMU-WICHAMH.
BonHouac 3anmydyeHHs NepenpaBHUKIB 3aTpeOyBaHe TYT
cepesl «KIIEHTIB» JTAJIEKO HE OJHAKOBOI Miporo. I'po-
MaJsiHH YKpaiHu, a Takok MommoBu Ta Pociiichkoi
Ddenepallii BAAIOTHCS JI0 HBOTO BIIHOCHO pinko. Hesa-
KOHHI MITPaHTH 3 X 4Hcla BIAJNAIOTh MepeBary camo-
CTIHHOMY MEPETHHAHHIO KOPIOHY 32 JOIIOMOTOI0 KapT
gqu cuctemMu GPS, a B pa3i 3HaHHS IPUKOPIOHHOI MicCIie-
BOCTI — B3araji 0e3 BUKOPHUCTaHHs OyIb-sSKHX 3ac00iB
(TIoIIMpEeHNM € # BHI31T «yMOBHO 3aKOHHHUM) CITIOCOOOM,
3a Bi3aMH Ha OCHOBI (DIKTHMBHHX 3allpOIICHb BiJl TiJ-
cTaBHUX 0cCi0). CXWJIBbHI JOBIPSITHCS TMepernpaBHUKAM
HacamIepea BUXII 3 OUTbII BijjiajdeHUX KpaiH. Ha-
MIPUKJIA, SKIIO YacTKa YKPAlHCHKUX TPOMAISH cepel
902 oci0, 1o nepenpaBisIkCs JOCTIKCHUMH HaMH
3acymkeHuMH 3a cT. 332 KK Ykpainu, 10piBHIOE Maiibke
6% (3a 8,5% rpomansH Monnosu ta e 2,9% rpoma-
st PO), To muToMa Bara rpomMazsiH AraHicTaHy — BKe
31% Bix 3aranbHOi KimbkocTi. [HmIi 14,1% yTBOPIOIOTH
rpoMajsiHu apaOChKuxX KpaiH, maixke 10% — rpomans-
oy Ilakucrany, nepxaB Adpuku miBnennime Caxa-
pu — 7,3%, rpomangauu B’ernamy ta banranem — no
5,3%, rpomazsia Hpi-Jlanku — 4,8%, Taaii — 2,2%. Le i
BH3HAYAa€ OCHOBHUH 00’ €KT 3aM001KHOTO BILTHBY CTpa-
TETiH 1€l rpyny: HAKOIMYCHHS B YKpaiHi Ha HEBU3HA-
YEHHH CTPOK BEJIMKOI KIIBKOCTI HE3aKOHHMX MIIPaHTIB
13 JIAJIEKOTO 3apyOixHKs.

OCHOBHUMH 3aXOIaMH, CIPSIMOBAHUMH Ha 3MCH-
IIeHHS B YKpaiHi KITBKOCTI TaKUX 0Ci0, Bif MOYATKY
1990-x pokiB Ta JOTENEp 3aIUIIAOTHCSA 3AIMCHEHHS
MPUKOPJOHHOTO KOHTPOJIO Ta CHeHialbHi Mpogitak-
THYHI OIeparlii, 0 MepPiOAUYHO MPOBOAATHCSA Yy HaM-
OUTBPIIMX MicTaX MPAaBOOXOPOHHHUMH OpraHaMM 100
0ci0, 30BHIIIHI PUCH KX YKa3yIOTh Ha MOMKJIUBICTb iX

2 Kibanpuuk C.O. Crparerii 3an00iraHHs HE3aKOHHOMY TIEpETpaBIICH-
HIO 0ci0 uepe3 feprkaBHHIT KOPIOH: IINTAaHHS PO3MEKyBaHHs. Marepiaiu
HaykoBol KoH(epeHIii 3a pedyasTatramu podortu ¢axisiiz Haykoso-mo-
CJIIJTHOTO IHCTUTYTY BHMBYCHHS IPOOJIEM 3JI0YMHHOCTI IMEHI aKajiemika
B.B. Crammuca HauionansHol akaaemii npaBoBUX Hayk YKpaiHu 3a QyH-
nameHTanIsHUMHU TeMamu 'y 2018 p. (m. Xapkis, 26 Gepesust 2019 p.) /
penxon.: B.C. Baruprapeesa, B.I.bopucos, JI.I1. €BreeBa Ta in. Xapkis:
IIpaso, 2019. C. 99-102.
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TIOXO/KEHHS 3 TaK 3BaHUX «KpaiH MIrpamiiHOro pu3u-
Ky». [IpoBOIsATECS BOHY 3a3BUYail y HABYAJIHHUX 3aKJIa-
Jax Ta IXHiX TYPTOKUTKAX, Ha BOK3aJIaX, TOPTOBEIEHUX
MaiilaHYMKax, KypOpTHHX 00’e€kTax abo MpocTo Ha
BynuIsix. [Ipore 3BeneHa craructiyHa 3BiTHICT JJIICY
CBITYHUTH TPO Take. SIKIIO 3a HE3aKOHHE TEPETHHAHHS
JIEPXKABHOTO KOpAOHY Tipotsrom 2017 p. mpaiiiBHHKA-
MU BiJJOMCTBa OyJI0 3aTpuMaHo 886 MOPYIIHUKIB, TO 3a
MOPYIICHHS MpaBWI repeOyBaHHs 1HO3EMINB B YKpai-
Hi — 2,9 THC. 0ci0, M0 BTpHUYi OijbIle MEPIIOro MoKa3-
HUKa, alie TIPUOJIM3HO y MiBTOpa pa3u MeHie 5,1 THc.
MOTCHI[IHHUX HE3aKOHHHWX MITPaHTIB, SIKUM OyJo Bil-
MoBiieHo y B’i31i%. Taki mai, mo-mepiie, Jal0Th 3MOTY
CTBEPIUKYBATH TPO BXKE TOCHUTH BHCOKY 3aXHUIICHICTH
JIEPYKABHOTO KOPJIOHY YKpaiHH, OCKIJIbKH 1HAKIIE KiJTb-
KiCTh 0OCI0, 3aTpUMaHMX 3a MOPYIICHHS MpPaBUi Tepe-
OyBaHHs B YKpaiHi, Oyna O BuUIOM Habararo Oijblie,
HiXk yTpuui. [To-mpyre, mij 4ac TaKMX MepeBipoK MpaBo-
OXOPOHIISIMH 3/I€OUTBIIOT0 3aTPUMYIOTHCS THO3EMII], K1
npuOyu 10 YKpaiHu 3 JOTPUMaHHIM TepeadadyeHoro
3aKOHO/IABCTBOM TOPSJIKY, ajie BTPATHIM TPABOBI MijI-
CTaBH JUISl TIOAAIBIIOTO MepeOyBaHHsI, a/Ke HE3aKOHHO
TIeperpaBiieHl Yepe3 POCIChKO-yKPaiHChKUH KOPIOH
0CO0M BHYIKYIOTh TIOAJIBIIOrO TiepenpanieHHs 1o €C
HE y TPOMAJICBKUX MICISIX, a IMEPEXOBYIOUNCH i3 BHUKO-
PHCTaHHSM THMYAaCOBUX KOHCITIDATHBHUX MTOMEIITKAHb 1
HE KOHTAaKTYIOUH 3 HezHaioMIsMu. Tomy Moxemo Iie-
PECBIUUTHCS, O HASBHUN PIBEHb OXOPOHHU Ta I1HXKE-
HEPHO-TEXHIYHOTO OCHAIECHHS JEepP)KaBHOTO KOPAOHY
VYkpainu BKe Terep He JIa€ 3MOTH OUTBIIIOCTI HE3aKOH-
HUX MITPAHTIB Ta iX TNepenpaBHUKIB OE3MeperKkoIHO
MOPYIIYBaTH MOPSIOK HOTO MEpeTHHAHHS, HE BpaXo-
BYIOUM BUIIAJKiB OTPUMAHHS HEMPAaBOMIPHOI BHIOIU
CHIBPOOITHUKAMHU TIPABOOXOPOHHUX OPTaHiB, HE MEHII
MIMPOKI MOXKIIMBOCTI I YOTO MAlOTh MICIIE 1 TiJ] Jac
BUSIBIICHHS (DAKTIiB MOPYIICHHS 1HO3EMIISIMHU [TPABHUII T1e-
peOyBaHHs B YKpaiHi.

Jo mouatky 2000-x pp. hiHaHCOBaHI 3 AEPKABHOTO
OIOIDKETY Creliaii3oBaHi MPUMIIICHHS ISl TPUMYCO-
BOTO TPUMAaHHS HE3aKOHHHMX MITPaHTIB Oyiu B YKpaiHi
BincyTHi. Hatenep, BiamoBigHo 110 4. 4 cT. 30 3akoHy
VYkpainu «IIpo paBoBHii cTaTyc IHO3EMIIIB Ta 0Ci0 Oe3
TPOMAJISTHCTBa», 0COOM, MO MiUIAraloTh aJAMIHICTpa-
TUBHOMY BHBOPCHHIO 32 MEXIi Ep>KaBU B IIPHUMYCO-
BOMY TIOPSIIKY, YTPUMYIOTBCS y CIeIliadbHO o0aHa-
HUX YCTaHOBAX — IIYHKTaX TUMYACOBOTO IepeOyBaHHs
iHo3eMmIIiB Ta ocib 6e3 rpomamstacTBa (mami — [TTIID)
€C xe y paMKax CTparerii CTpUMYBaHHS MITpaliiHuX
MOTOKIB Ha TEPUTOPIl TPAH3UTHUX JIEPXKAB MPOTATOM
2000-2006 pp. HamaB Ha YKPIIJICHHS YKPaTHCHKHUX
KopAoHiB 35 MitH eBpo. Y mepioa 2007-2010 pp. HUM
oyno Bumiierno 30 maH €Bpo Ha OymiBHuuTBO I1TIII,
a3 2011 p. posnouaro npoekT «Po3mmpeHHs MOXITH-

8 3Bit npo AisubHiCTh JlepiKaBHOT NPUKOPIAOHHOT CITy)0u Ykpainu y
2017 poui / ITpukopronnuk Ykpainu. 2018. Ne 7. C. 5.

“TIpo mpaBoOBHIi cTaryc iHO3eMIIB Ta 0Ci0 6e3 rpoMasHCTBA : 3aKOH
Vrpainu Bin 22.09.2011 p. Ne 3773-VI. URL: http://zakon.rada.gov.ua/
laws/show/3773-17 (nara 3Bepuenns: 14.05.2019).
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BOCTEH 1 TEXHIYHA JIOTIOMOTa OpraHaM Bjiaau YKpa-
THE Uit ehekTHBHOI OOpPOTHOM 3 HEBPETYIHOBAHOIO
TPAH3UTHOIO MIrpari€y, yJacHUKaMH IMIUIEMEHTa-
mii SKOro CTaJIM TPEACTABHUKUA MITpaliiHuX CIIyX0
VYropmunau, Ilonemi, CroBauunnu, Yexii, Cromyde-
Horo KopomiecTBa Ta Himepnanais (Hampukiazn, Bo-
muacekui [ITTI y XKypaBuuax oTrpumaB enexTpo-
HHY CHCTeMy ijeHTH(dIKaIlil MIrpaHTiB, €JIEKTPOHHI
3aMKH, MPOTUYIAApHY IUTIBKY JUIsl BIKOH Ta PENIITKH
y TypTOXHTKax). OpraHizamiiiHui KOMITET yKpa-
THChKO-€BpOIeHchkoro  mpoekty «KoHcynprariiHa
JIOTIOMOTa Y CTBOPCHHI IIEHTPIB 3aTPUMaHHS Ta TUMYa-
COBOTO TPHMAaHHS HE3aKOHHUX MITPaHTIB B YKpaiHi —
PEAZIMIT-1» (peamnizarisi sikoro po3mnoyanacs y Be-
pecHi 2009 p.) ominroe cykynHy BapTicTh Beix TTTIII
npuban3Ho y 120 MitH €Bpo, a 'y 2014 p. €C 3aknukan
JI0 TIOAAJIBIIOTO 30UIBIICHHSI MEPEXi TaKUX YCTAHOB,
Ha cymy ime monas 20 muH. eBpo’. Hapermri, Ha cep-
neHb 2019 p. 3amIaHOBaHO 3aIyCK CHIJIBHOI CHCTEMHU
IHTETPOBAHOTO YIPABIIHHS KOpAOHAMHU YKpaiHH Ta
€C B po3mipi 60 MIIH €BpoO, CIIPSIMOBAHOI Ha 3aTpH-
MaHHsI, iIeHTH(}IKAIII0 Ta peaaMiciio MOPyITHHUKIBS.
[Ipu oMy SKIO MIOpiYHA KUTBKICTh HE3aKOHHHUX
MIrpaHTIB B YKpaiHi, 32 OCTAHHIMH SKCIICPTHUMH OIIiH-
Kamu, carac 45-50 Tucgd’, TO KUIBKICTH 0ci0, 070
sskux JIMCY Oyino mpwifHATO PIlICHHS MPO TPUMYCO-
BE BUJIBOPCHHS UM MPUMYCOBE MOBEPHCHHS, 3 TEPIIi
9 wmicsmie 2017 p. cranouna 244 ta 6127 Bignosia-
HO®. JIo IbOTO MOMAETHCS ¥ CKIAmHICTh imeHTH]iKaril
y ITII BuxigniB i3-mo3a kpain CHJI, sxi 3a3Buyaii
3HHIIYIOTh OCOOMCTI JOKYMEHTH a00 3aJMINaroTh iX
nepenpaBHUKaM. J[UmIoMaTHaHI TPEICTaBHUKA 3BEp-
TAIOThCS 13 3aITUTOM JI0 KpaiHW MMOXOJKCHHS MITPaHTa,
BIJIMOB1JIb MOKE HAJIXOJIUTH TPUBAIUI Yac, a sIKIIO BiJ-
MIOBiTHE TUTUIOMATHYHE MPEICTABHUIITBO HA TEPUTOPIT
VYkpalHu He po3TalloBaHE, IMAHCIB Ha 1JICHTH(IKAIIO
npakTu4Ho Hemae®, CIIIKYBaHHIO i3 3aTpHMAHUMM I1e-
PpelIKokae MOBHUH Oap’ep, 30KpeMa, BHACIIIOK HEO0-
X1JIHOCT1 JTOJATKOBUX (DIHAHCOBHUX BUTPAT Ha MOCIYTH
nepeknaaava. Skio ocodbu He 3BepTaroThes 10 JIMCY
13 KIIOMOTAHHSM TIPO OTPUMAHHS CTarycy OiXKEHIIs,
BOHH MIJIATAIOTH PUMYCOBOMY BHIABOPEHHIO 32 MEXI
VYkpainu. OmHak y 40% BUTaaKiB BCTAHOBUTH 0CO0Y HE
BIAETHCS, TOMY iX BiIYCKAarOTh, HAIAIOUN JOBIIKY IIPO
niepeOyBanust y [1TIII 3a 3asiBIIeCHUMY HUMH ITACTIOPTHH-
MU JIaHFMH, sIKa HE JIa€ 3aKOHHUX MiICTaB I mepedy-

> Ukrainian Immigration Detention Profile. URL: https://www.

globaldetentionproject.org/countries/europe/ukraine (mara 3BepHEHHS:
14.05.2019).

¢ EC Beigenur YKpawHe CpEACTBA Uil MPOTHBOACUCTBHS HE3aKOH-
Hoit wmumrpammu. URL: https://ura-inform.com/ru/politics/2019/02/20/
es-vydelit-ukraine-sredstva-dlja-protivodejstvija-nezakonnoj-migratsii
(nara 3BepHenHs: 14.05.2019).

7 HNenncoBa T.A. Mirpariiisi npouecu B YKpaiHi: Cy4acHHH CTaH i
npobyieMn He3aKOHHOI Mirpauii. Jlepxasa Ta perionu. Cepist: «IIpaBoy».
2016. Ne 2. C. 74.

8 TMokasuuku misutbHOCTI JIMC 3a 9 micsinie 2017 poky: aHamiTHYHA
nosigka. Kuis, 2017. C. 5.

® Tlonituka Vkpainu y cdepi KOHTPOIIO HaJl HEJEraIbHOK Mirpatiero /
3a pea. H. Licuk. KuiB : MibKHapOJHUI LIEHTP MEPCHEKTUBHUX JOCHi-
JkeHb, 2006. C. 20.
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BaHHS B YKpaiHi (CIIOYaTKy TepMiH yTpUMaHHS Ta 1J1eH-
TU(IKaIlli CTAHOBUB 6 MICAIIIB, 3r0JIOM 30UIBIIHBCS 10
poky, a'y 2016 p. 3HOBY OyB CKOpOUYCHHIA IO 6 MICSIIIB
13 MOXIIMBICTIO MOJIOBKCHHS I1ie Ha 12 y pa3i BiIMOBH
3aTPUMAHOTO BiJl CIIBIpalli B iieHTH ]Ikl a00 04iKy-
BaHHS 1H(pOpMaIlii 3 KpaiHu Horo noxopkeHHs ). Ti xk 31
3BUIBHEHHUX, SKUX JIO0 3aBEPIICHHS TPAHUYHOIO CTPOKY
nepeOyBaHHs y TakMX IyHKTax He OyJI0 MPUMYCOBO
BHJIBOPCHO 3a MEX1 YKpaiHW 3 HE3aJIe)KHUX BiJ HHUX
OpUYKH (HA KIITAJIT BiJICYTHOCTI TPAHCIIOPTHOIO CIIO-
JIy4EeHHS ), BU3HAIOTHCS TAKUMH, SIKI THMYACOBO repedy-
BalOTh B YKpaiHi Ha 3aKOHHHMX ITiJICTaBax — Ha Tepiof il
00CTaBHH, 1110 YHEMOKIIUBIFOOTH X IPUMYCOBE BUIABO-
pennst. HenoB3i MirpaHTH [MOBEPTAIOTHCS 10 YCTAHO-
BH, BUSIBJICHI B CyCiIHIX KpaiHax €C Bxke ImiJ1 yac HOBOT
CIpoOM HE3aKOHHO TEePETHYTH KOPIOH: HANpPUKIA,
nouniriero ClI0Bau4nHH, SIK BBAKAETHCS, 3aTPUMYHOThCS
80% THX 13 HHX, XTO He OyB IEPEXOIUICHUI MaTpyIIs-
mu JIICYY. Taki BUNAAKH MOIEKOIU HMOBTOPIOIOTHCS
Jo Tt pasiB. CBOEPIIHAN PEKOPI cepell THX, KOTO
BIAJIOCS 1ACHTU(IKYBaTH, BCTAHOBWJIA T'POMaJSTHKA
Adranictany, ska 3aTpuMyBajiacsi 7 pasiB, aje BCe K
3monia Jictarucs [lapuxky Ta HaBiTh 3aTeneoHyBaIa
Ha 3akapmarts, mo0 MoBiJOMUTH 10 3BicTKy. Takum
9UHOM, ofpa3y micis 3BinbHeHHs 3 TITII Ge3ycmimni
IIyKadi MPHUTYJIKY 3HOBY CTarOTh TOTOBI JIO 3BEPHCHHS
3a MOCJIyraMy 3 HE3aKOHHOTO TeperpaBiieHHs 1X uepes
JIEpKaBHUM KOPAOH YKpaiHU.

[nsxu BUXOMY 13 CUTYaIlil, 110 CKJIAJNacs, MpoIo-
Hy[OTbCs pisHi. J.b. MyparoBa Bka3zye Ha HEJJOCTATHIO
KUTBKICTh YCTAHOB 13 MMPHUMYCOBOTO TPHUMaHHS 1HO3EM-
i, IlepeBaxkna OUIBIIICTH IHIIMX ABTODIB 3aKJIMKA€E
aKTUBI3yBaTH JISJIBHICTH 13 TPUMYCOBOTO BHJIBOPCH-
HS Ta MMPUMYCOBOTO MOBEPHEHHS OCI0, SK MPaBHIIO, 3a
JIOTIOMOTOI0 YKJIaJIJaHHsI HOBHX YTOJ MIPO PeajMiCiio 3
JIepyKaBaMH TIOXO/DKCHHSI HE3aKOHHUX MITPaHTIB 1 pe-
aJIPHOTO BUKOHAHHS Takoi Yroau Mixk KMY Ta Ypsaom
PO, parudikoBanoi 3akoHom Ykpainu Ne 324-VII Big
05.06.2013 p.=® ba Ginbmie, C.I. CeBpyK CTBEPIKYE PO
MOYKJIMBICTh CTBOPEHHSI MEXaHi13My KOMITEHCAIIIT BUTPAT
JICp)KaBU Ha BUSIBJICHHS, 3aTPUMAaHHS Ta BUJIBOPCHHS
HE3aKOHHUX MITPaHTIB SIK 32 TXHil BIIACHUH KOIIIT, TaK 1
3a Kot 0¢i0, siki iM cripustin'. Bogrouac O.A. Manu-
HOBCBKOO TIPOTIOHYETHCSI IIPOBEJICHHS MITpaIlifiHOT aM-

WFortress Europe: Thewallis gettinghigher. URL: https://www.unhcr.org/
444£8e7cld.html (nara 3BepHenns: 14.05.2019).

U Tyt na 3anan — uepe3 3akapnarbe. URL: https://zn.ua/LAW/put
na_zapad__cherez_zakarpatie.html (nara 3Beprenns: 14.05.2019).

2 Myparosa JI.B. AamiHicTpaTMBHO-TIpaBOBE peryitoBaHHs mepedy-
BaHHS MITPaHTIB y IyHKTaX THMYacOBOTO YTPUMAHHI : aBTOped. IHC.
... KaH[. opua. Hayk : 12.00.07; KuiBcbkuid HalliOHaJIbHUH yHIBEPCUTET
BHyTpimHix crpas. Kuis, 2009. C. 14.

¥ Orues T.€. HeszakoHHa Mirpaiist: KpUMiHaIbHO-TIPABOBI Ta KpUMi-
HOJIOTIYHI aCleKTH : JMC. ... KaHJ. ropui. Hayk : 12.00.08. Kuis, 2017.
C. 181; Kpecina 1.0., Croiiko O.M. HeneraneHa mirpauisi: npobiemMu
mpoTuAil Ta mpaBoBoro perymoBanHs. [Tomitnunnii menemkment. 2009.
Ne 3. C. 179; Ilpodinakruxa 3mounniB : miapyunuk / O.M. Jlxyxa,
B.B. Bacunesuy, O.®. I'ina Ta in.; 3a 3ar. pexn. O.M. xyxu. Kuis : ATi-
Kka, 2011. C. 533.

4 Cespyk B.I. OcHOBHi 3axoan mpoTuzil HeneranbHii Mirpauii oci6
LUraHcbKoi HauioHanmbHOCTI. Yacomuc AxaaeMii agBokatypu YKpaiHH.
2013. Ne 18 (1). C. 4.
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HICTIT JI7IT TPOMAJISIH BiJIAJICHUX KpaiH, sIKi HE MaloTh
MOJKJIMBOCTI aHi MOKWHYTH YKpaiHy, aHi BpeTyIrOBaTH
CBiif cTaryc y Hiii'’.

Takwii 3aci0 epeTBOPESHHS HE3aKOHHOT Mirpariii Ha
3aKOHHY MOXeE 3iiCHIOBaTHCS Y (popMi HaTypamizarii
abo, piamre, jeramizaiii. BupimenHs npoOiieMu Hako-
MMUYCHHS B YKpaiHi 1HO3eMIIiB, SIKi yTBOPIOKOTH OCHOBHY
«KJIIEHTCHKY 0a3y» nepenpaBHUKiB 10 €C (OCKUIBKH HEe
MOXYTh aHi TMOBEPHYTHCS [0 KpaiH CBOIO MOXOMKEH-
Hs, aHi MPOJOBKHUTH NUIAX Jlaii), MH BOa4aeMo came
B HaJlaHHI YacTHHI TakuX 0cCi0 yKpaiHChKOIO rpoma-
JSIHCTBA y CIIPOIICHOMY MOPSAKY 3 METOK OTPUMAaHHS
HUMH MOXJIMBOCTI CKOPHCTATHCS BIJJHOCHO CITpOIIe-
HUM IMMITpaliiHUM pesxumMoM kpain €C a1 rpomMaisH
VYkpainu.

He meHIn Baromy pojib y MeXax cTparerii 3 pos-
UIMPEHHST MOXJIMBOCTEH TEPETHHAHHS JEP)KAaBHOTO
KOPJIOHY B 3aKOHHHI CITOCIO 3/1aTHI BiirpaBaTH i 1HIII
3axozu. 30kpeMa, YKpaiHa BKe MMPUETHATACT 10 TyMa-
HiTapHOI porpamu YipasniHHs BepxoBHOTo Komicapa
OOH vy cnpasax 0ixenniB (nani — YBKb OOH) 3 nepe-
CEJICHHS JIO TPETIiX KpalH MIyKadiB MPHUTYJIKY, TOTPeOH
SIKUX B OTPHMAaHHI 3aXHUCTY HE MOXKYTh OyTH 33]I0BOJICHI
y JepiKaBax, 0 SIKUX BOHH 3BEPHYJIHCS 3 TAKUM KJIOIIO-
TaHHSIM. 3a pe3ylbTaTaMy K CIUIBHOTO JOCHIKCHHSI,
[IPOBE/ICHOTO YKPATHCHKUMH, IOJIbCHKUMH Ta YTOPChKH-
MU HAyKOBIISIMH, KOXKHU I ISCSTHIA 3 ONMUTAHUX HE3aKOH-
HHUX MITPaHTIB BUCJIIOBUB OakKaHHs TOOPOBIIHHO MOBEP-
HYTHCS JI0 KpalHU CBOTO MOXO/KEHHS, a Y pasi omiaTu
Mpoi3y KUIBKICTH OXOYMX 3pociia O maiike BaBigi's.
®DOHZIOM YKpaiHChKO-aPTraHChKOT JPYKOU, HATPUKIIA,
y 2012 p. 6yno npumbano 60 KBUTKIB JIJIsl TOBEPHEHHS
0 AdraHicTaHy CHIBIPOMASIH, SKI PO3NPOJIATH TaM
OCTaHHE MaHO Ha OIUIATY MOJOPOXKI, alie 3HEBIPHITUCS
oTpUMaTH cTaryc Oikerus B Ozeci (3aCTymHUK HOTo ro-
soBu M. Taxip OIIHUB 3arajbHy KUTBKICTh TAKUX YJIe-
HIB 3eMiisiiiTBa y Micti npubiamsao B 350500 oci6!’).
OCHOBHHUH HEJOJIK TOJSITaE y TOMY, IO HaJaHHS Mi-
IPAHTOM 3TO/IM Ha 3aJIMIICHHS KpalHH, SIK IPABHUIIO, Ma€
(hopmManbHUI XapakTep, MiJ 3arpo30K MPUMYCOBOTO
BUJIBOPEHHSI UM THIIOTO CTSTHEHHS. 3MEHIIYFOUHU MOMTHT
Ha MMOCJIYTH 3 HE3aKOHHOTO IMepernpaBiieHHs 0ci0 depe3
JICpXKABHUIM KOPJIOH Y KOPOTKOCTPOKOBIM TEPCIEKTH-
Bi, IOOPOBIJIbHE MMOBEPHEHHSI 3aJIMINAE PU3UK ITOBTOP-
HOTO BHHHKHEHHSI B «KIIIEHTa» MOTHBY Ha HE3aKOHHE
[epenpaBlIeHHs 32 BKEe 3HAHOMHUM MapIIpyTOM Y pasi
MPOJOBKEHHSI BIUTUBY HETaTHBHUX JKUTTEBUX YHHHH-

15 Immirpamiiina amHicTis sk 3aci0 MiHiMi3alii 3arpo3 Heleraib-
HOI Mmirpauii: 3apyODKHMII JOCBiI Ta JOLUIBHICTD BHUKOPUCTAHHS
B VYkpaini. URL:  http://migraciya.com.ua/news/open-forum/ua-
immigration-amnesty-as-a-way-to-minimize-the-threat-of-illegal-
migration-international-experience-and-appropriateness-of-use-in/ (nara
3BepHeHHs: 14.05.2019).

1o TIpoGema HenerajpHOI Mirpamii Ta TPaHCIOPTYBaHHS MIIpPaHTIB
B YKpaiHi: HaykoBa gomoBias / Ynopsaauk O.A. ManuHoBcbka. Kuis :
Bnanx-IIpec, 2000. C. 58.

7 Opecckie araHibl 3aHUMAlOTCS OW3HECOM U IPCHONAIOT B
By3ax. URL: http://odessa-life.od.ua/article/3679-odesskie-afgancy-
zanimayutsya-biznesom-i-prepodayut-v-vuzah (mara 3BEPHEHHS:
14.05.2019).
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KiB, 1[0 CIIOHYKAJIA HOTO JI0 IMOTIEPETHLOTO BUI31y. 3HHU-
3UTH PU3UK PEIUINBY OyJI0 O MOXKIHBO OOMEXCHHSIM
3aCTOCYBaHHA MPUMYCOBOTO BHUIBOPCHHS JIHIIE 0OCO-
0amH, 110 BYMHWIM TSOKKI YM OCOOJIMBO TSKKI KpUMi-
HaJIbHI TIPaBOTIOPYIICHHS ab0 MOB’s3aHi 3 OpraHi3oBa-
HUMH 3JI0YMHHAMH yTpymoBaHHsIMA. Ha KopucTh Takol
HoBaIii BucioBuiucs 59,1% cepen onuranux Hamu 120
MPEJCTABHUKIB T'yMaHITApHUX OpTaHi3allii i3 Mirpamii-
HUX TTATaHb.

Ane Bcl HaBeneHi 3aXxoQy IOAO0 3a0JIOKOBAaHUX B
VYkpaini iHO3eMHUX T'POMaJISTH HE BHPIIIYIOTH Tpooiie-
MU TOAATBIIOr0 MPUOYTTS HOBUX HE3aKOHHHX MITpaH-
TiB, IO TaKoX OyAyTh Hamarartucs motpamutu mo €C.
Crin crimpatuch Ha Te, MO Taki ocodu 3a3BUYail mepe-
MIPABIISIIOTHCST Yepe3 POCIHCHKO-YKPATHCHKHA KOPIOH,
IICIIST YOTO BUABOPSIOTHCS €BPOIICHCEKAMHE TIPABOOXO-
POHILIMU Ta «3acTpATalOTh» B YKpaiHi HA HEBHU3HAYeC-
HUI cTpok. OTXe, iMe OTHUM KPOKOM Yy CKOpOYCHHI
«KJIEHTCHKOT 0a3m» IepernpaBHUKIB 13 HEOOXIIHICTIO
Ma€ CTaTH MPHUIUHCHHSI B OXHOCTOPOHHBOMY ITOPSIAKY
YUHHOCTI YTOAM PO peajMiciro 0cid Mik YKpaiHOo
Ta €BporneiickkuM CHIBTOBAPUCTBOM, paTH(iIKOBaHOI
3akonom Ykpainm Ne 116-VI Big 15.01.2008 p. Bixke
ofpaszy micis HAOYTTS YMHHOCTI UM MIKHAPOIHUM
aKTOM CTBEPKYBAJIOCS IPO Te, M0 YKpaiHa He TOTO-
Ba JI0 BUKOHAHHS YTOIHW TPO PEaaMICiI0 IIOI0 TpoMa-
JITH TPETIX KpaiH. AJpKe BUKOHAHHS ii MOJIOXKEHb, 110
CTOCYIOTBCSI HE3aKOHHHUX MITPAHTIB, SIKi MMOTPATIILIH 10
€C 3 tepuropii YkpaiHu, o3Hadae, Mo YKpaiHa MOBHH-
Ha B3STH Ha ceOe BiMOBINANBHICTh 32 1X MPUHHSITT,
YTPUMaHHs Ta BUIBOPCHHS a00 MOBEPHEHHS 0 KpaiH
MOXOKCHHS, CTHKAIOUUCH 31 CKJIQTHOIIAMH Y BUKOHAH-
Hi BIAMOBIZHMX Mporenyp's. 3ragaeMo Takok Te, II0
«YKpaiHa He MOXKE PO3IVISIIATHCS K Oe3ledHa TpeTs
KpaiHa, i Ha mii migcraBi YBKB OOH 3aknukae i
JIEp)KaBU HE TIOBEPTATH 10 YKpaTHH IIyKadiB MPUTYII-
Ky», 0 0¢iliiHo Haroxomysaaocs me Biaitky 2013 p.2°
[Tpuyomy sikmio ol Ykpaina mocimana 111 nosuiito B
I00AIEHOMY PEUTHHTY Oe3reku cepen 163 KpaiH CBiTy,
T0 y 2018 p. onuHMIacs Bxe Ha 152 wmicmi — y rpyri
«Iy’KE HU3BKOTO PiBHAN.

SIK MOTEHLIMHO MOXKIMBI MUIAXHA 3MEHIIEHHS Kilb-
KOCTI TPaH3UTHHX HE3aKOHHUX MITPaHTIB B YKpaiHi y
JiTeparypi TPOMOHYIOThCS W CHPOINEHHS MPOLEIYypH
OTPUMAaHHS CTaTycy ODKEHIISI, HaJaHHS JepKaBOk Ta-
KAM 1HO3E€MISIM JOCTaTHHOI COLiajJIbHO-EKOHOMIYHOT
MIATPUMKH B OONAINTYBaHHI )KUTTS HA HOBOMY MicCIli, a
TaKoX yJocKoHaNeHHs nisutbHOCTI JIMCY, cynoBux Ta
IHIIMX MTPABO3aCTOCOBHUX OpPTraHiB, SKi 4acTo OyBalOTh
MepeHAaBAaHTAXKCHUMH Ta HEJOYKOMIUICKTOBAaHUMH. AJe

¥ Tosr M.M. HeneranpHa Mirpaiis ta GiKeHIli Ha HOBOMY CXiTHOMY
kopaoni €C. Kapnarcbkuii perios Ta ioro poib y 3a0e3rnedeHHi Oe3nexu
i ciiBpoGiTHUNTBA B €Bpori. Kuis : HanioHansHMiA IHCTUTYT cTparerid-
HUX pociimkers, 2008. C. 144,

9 Ukraine As a Country of Asylum: Observation on the Situation of
Asylum-Seekers and Refugees in Ukraine / UNHCR in Ukraine. Kyiv,
2013. P. 38.

2 Global Peace Index: Measuring Peace in a Complex World / Institute
for Economics & Peace. Sidney: 2018. P. 9.
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B HAITIOHAJIBHUX YMOBaX JI€BI MPOrpaMu 3 IOCHICHHS
THCTHTYIIHHOT OMIKK HaJl TyKa4aMH MPHUTYIIKY MPOCTO
HEpeaTICTHYHI B OCSHKHIN epcniekTuBi. «IloBepHEHHS 31
CrnoBau4yrHM Ta YTOPIIUHY 301IBIINIH IF0 KIJTBKICTh, —
noBiiomiisia K. BisbsiMCOH 11010 coManiiicbkux Ta ag-
TaHCHKHMX HE3aKOHHUX MITPaHTiB y Biti 15—17 pokis 6e3
CYIIPOBOJKEHHS 3 OOKY pIHUX. — YKpaiHChKUMH Opra-
HaMU OyJ10 Ha/IaHO MIITPUMKY B PO3BUTKY OPI€HTOBAHOT
Ha JIMTUHY CUCTEMH NIPUTYIIKY Ta COI[IalIbHOTO 3a0e3re-
YCeHHS TSl 3BEPHEHHS 10 KOHKPETHHX 3aBIaHb 13 MIKITy-
BaHHS Ta 3aXUCTy MOTped nux miTei. Hezpaxaroun Ha
MPOTPECUBHI MOKpanieHHs, 10 yepBHs 2010 p. coyx0Oun
COIIATEHOTO 3a0€3MeUeHHs BTpaTHiIH 279 3apeecTpoBa-
HUX JiTel 0e3 CyNpOBOKCHHS, 0 CTAHOBUTHL 69% BiJ
3araJIbHOr0 HaBaHTaKEHHs. BIIBIIICTE UX JIiTEH, MOXK-
JHBO, TIepeTHyNa KopaoH €C 3a CpHusHHS OpraHi3oBa-
HUX KOHTPaOaHIUCTCHKUX Kimy?:, Tomi BBakamocs, mo
3a Mexero 0iTHOCTI B YKpaiHi nmepedyBae O6mm3pko 35%
HaCEJICHHS — PUOJIM3HO BJIBIUl MEHIIE, HI)K OCTAHHIMHU
pokamu??,

BucnoBknu

OTxe, BIPOBa/KYBaHI HUHI CTPUMYBAJIbHI CTparerii
3MCHILICHHS MOIUTY Ha HE3aKOHHE TeperpaBiIeHHs 0ci0
yepe3 JepyKaBHUM KOpPAOH YKpaiHW NpU3BOIATH O Te-
pEeTBOpeHHST YKpaiHU Ha TEPUTOPII0 HAKOITMYCHHS TPaH-
3UTHHUX HE3aKOHHWX MIIPaHTIB HAa HEBU3HAYCHH dac i

2 Williamson K. Between a rock and a hard place: unaccompanied
children seeking asylum in Ukraine. Geneva : United Nations High
Commissioner for Refugees, 2011. P. 1.

22 No Other Option: Testimonies from Asylum Seekers Living in the
Ukraine / Jesuit Refugee Service Europe. Brussels, 2011. P. 18.
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(YHKITIOHYBaHHS 3JI0YMHHOTO Oi13HECY 3 MeperpaBICHHS
ix 1o kpain €C sk caMOBIITBOPIOBaHOI cucteMu. Buittn
3 IIFOTO 3aMKHEHOTO KOJa Ja€ 3MOTY MEpexil II0 CTpa-
TeTii 31 CHPOIICHHS Mirpailii y 3aKOHHUH criocio: 3011b-
IICHHS MOXJIMBOCTEH Ui JTIOOPOBUTLHOTO TOBEPHEH-
HSl HE3aKOHHMX MITPaHTIB JIO KpaiH X MOXOMKCHHS Ta
CTIPUSIHHSA Y TIepecelieHH1 X 3 YKpaiHu JI0 TPEeTiX KpaiH;
MIPOBEJICHHST MITpamiiHOi aMHICTIT y (opMi CIpoIeHoT
HaTypai3alii THX IHO3eMHHX IPOMaJISH Ta 0cid 0e3 Tpo-
MaJSTHCTBA, IKUX HE OyII0 OXOIUICHO IIMMH MPOTPaMaMH,
are sKi He MOXYTh TIOBEPHYTHCS 10 KpaiH CBOTO IOXO-
JUKCHHS 3 TOB)XHUX TNPHYMH; NMPUNHUHEHHS il Yroan
PO peajMiciro ocid Mk YkpaiHow Ta €BpOICHCHKUM
CriBTOBapHCTBOM; OOMEKEHHSI 3aCTOCYBAHHSI IIPHMY-
COBOTO BHBOPCHHS 32 MEXi YKpaiHH JIUIIIEe HEBEIUKOIO
YaCTUHOK HE3aKOHHHMX MIrpaHTiB. [Ipomo3wuiii x 1moao
CTIPHSHHS «TPAH3UTHUKAM» Yy OONAIITyBaHHI MMOCTIHHO-
TO MPOXXMBAHHS 33 MICIEM BHMYIICHOTO TepeOyBaHHS
3apa3 € MaJONPUUHATHUMU IJIs1 YKpaiHH, 3BaXKAIO4M Ha
HI3BKHAH PIiBEHDb JKUTTS 3arajioM. BomHouac 3BepHEHHS
10 3aIIPOITIOHOBAHOT HAMH CTpATeTil JaCTh 3MOTY BUBLIb-
HUTH 3HAYHI OFO/KETHI KOIITH ISl IPOBEICHHS COITiab-
HO-CKOHOMIYHHMX 3aXOJIiB 3armo0iraHHsl 3JI0YUHHOCTI: 30-
Kpema, jiuiie Bumesranaani 120 miH eBpo, abo 3,84 mips
I'PH, CTAaHOM Ha KiHerb 2018 p. nmepeBUINyOTh MOJOBUHY
BCi€l JTOXiJHOT YacTHHHU OROJKETy 3akaprnarchbkoi 00-
JIacTi HA TOW caMHi piK, Ky OyJI0 BU3HAYEHO Yy PO3MIpI
7,34 mupz rpu. 2 Ie cpusiTiMe i BIIPOBAILKEHHIO e(eK-
TUBHHX CTpATeriil 31 3SMEHIIICHHS MPOIO3UIIii OO0 BYM-
HEHHST HE3aKOHHOTO TIepeTpaBIIeHHS 010 Yepe3 JIepikaB-
HU KOPAOH YKpaiHu.

2 TIpo obnacHuit Oroker : Pitenns 3akaprnarchkoi 001acHOT pajiu Bij
21.12.2017 p. Ne 1029. Yxropox, 2017. 4 c.
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The author conducted an analysis of scientific views on the concept of ensuring human rights and freedoms,
as well as concepts and elements of the mechanism for the protection of human rights and freedoms. The article
distinguishes between concepts of protection, defense and ensuring of human rights and establishes that the ensuring
is broader.

Ensuring the rights of the disclosers as an independent integral and polystyrene legal phenomenon is a new
direction not only in law-making and law-enforcement activities, but also in the science of administrative law. The
need to consider the legal mechanism for the protection of the rights of the disclosure is due to the great importance
given to this institute in the framework of the anti-corruption activity of the state and in general in the framework of
ensuring the rights and freedoms of man and citizen.

The article emphasizes that the mechanism of ensuring the rights of the whistle-blowers includes mechanisms
for the implementation of the rights of the whistle-blowers, the protection of their rights and defense in case of
violation. The legal consolidation of the rights of the deniers is an essential element of the legal mechanism of
their rights. The consolidation of the rights of whistleblowers at the theoretical and normative level reflects the
foundations of its legal status, place and role in the prevention of offenses.

It is concluded that the priority of the rule of law in Ukraine is to ensure the rights and freedoms of man and
citizen who exposed the most valuable achievements of society and the state in the prevention and counteraction
of corruption. In this regard, the state should create such administrative and legal mechanisms for countering
and preventing corruption, ensuring the implementation, protection and defense of the rights of whistleblowers,
whose operation would not violate the rights and freedoms of Ukrainian citizens. Enforcement of the rights of the
disclosers takes place at the stage of the corruption notification, the creation of secure channels for receiving reports
of corruption, the financial reward of the disclosers, the recognition of audio and video records that capture the facts
of corruption and passed on to the discloser in disclosure process, evidence in the case, etc.

CyTHicTh Ta eJleMeHTH MeXaHi3My 3a0e3ne4eHHs NPaB BUKPUBaviB

Kocuus Onvea Onexciiena
Kanouoam 1opuoudHux Hayx,

doyenm Kaghedpu npasosozo 3abesneuents 20Cno0apcbKoi OisIbHOCI
Xapkiecvko2o HAyioHAIbLHO20 YHIgepcumemy eHympiuHix cnpas, Ykpaina

Beryn

PeasnbHicTh mpaB 1 cBOOOI rpoMaisiH 3a0e3MeqyeThCs
BIJIMOBIJIHUM FOPUMYHUM MEXaHI3MOM 1X peaizallii Ta 3a-
xucTy!. DOPMYHOUH MEXaHI3M 3a0€3MCUCHHSI TIPAB BUKPHU-
BayiB, MU CIIUpAEMOCA Ha 3akpiruieHe y cr. 3 Koncruryii
YKpaiHu MONOKEHHSI, 10 <JIFOAMHA, il YKUTTS 1 37J0pOB’s,
YeCTh 1 TiHICTh, HEJIOTOPKAHHICTh 1 Oe3MeKa BU3HAIOTHCS
B YKpaiHi HalBUILOIO COLIAJBHOIO LIHHICTIO», a mpasa i
CBOOOIIM JIFOIMHU Ta 1X TapaHTii BU3HAYAIOTh 3MICT 1 CIIpsi-
MOBAHICTb JIISUTHHOCTI JIEPIKaBH, SIKA BiJIIIOBIIA€ MIEPE]T JIFO-
JIMHOIO 32 CBOIO JISUTBHICTB. Y TBEPIKEHHS 1 3a0e3MeyeHHs
TpaB 1 CBOOOT JIFOMMHH € FOJIOBHUM O0OB’SI3KOM JIePIKaBH.

HeoOxigHiCTh pO3MIALY HOPUIUYHOTO MEXAHI3MY
3a0e3reueHHs paB BUKPUBAYIB 3yMOBIIEHA TUM BeJH-
KHM 3HAUEHHSIM, SIK€ HAJA€ThCS LIbOMY 1HCTUTYTOBI B
MeXax aHTHUKOPYMLIHHOI AisUIbHOCTI Aep)KaBU Ta 3ara-
JIOM y Mexax 3a0e3NeyeHHs MmpaB i cBOOOA JIOAUHU 1

! [llynsra A.M. Teopist iep>kaBu i npasa : HABYAIBHHUHN MTOCIOHUK: CTHC-
it kype. Xapkis : XHYBC, 2009. C. 38.
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rpoMajasHuHa. Ha Hamry QyMKy, pO3KPUTTS €JIEMCHTIB
3a3HAUYEHOr0 MEXaHi3My Ta IX MPHU3HAYCHHS IaayTh
MOYJIMBICTh OTPUMATH YSIBJIICHHS TIPO 3MICT JISUTBHOCTI
OprauiB IyOIiYHOT BJIaIH II0A0 3a0e3eUeHHs Oe3eKn
0ci0, siKi TOOPOBUITLHO Ta JJOOPOCOBICHO MOBIIOMIISIOTH
PO MIKOY ab0 3arpo3y CyCIUIBHEM iHTEpeCcaM.

JlocmiypkeHHsT TMHTaHHS MEXaHi3My 3a0e3IeUcHHS
[paB BUKPHBayiB Ma€ BEJIMKE TECOPETHYHE Ta MPAKTHIHE
3HAYEHHsI, OCKLIBKHA CTOCYETHCS PETYIIIOBAHHS B3aEMO-
BiJTHOCHH HE JIUIIIC JIEP)KABH 1 0COOH, aje i CycniibcTBa
i ocobu, ocobu 1 0ocobu, Je JepkaBa BUCTyIA€E sK Tra-
paHT mpaB i cBOOOA BHKpHBauiB. Po3mistHeMO miaxoan
HAYKOBIIIB JI0 TIOHSTTS Ta CyTHOCTI MeXaHi3My 3a0e3rie-
YEeHHSI TIPaB 0COOH, IKUH OKPEeMi BUCHI OTOTOXKHIOKOTH 13
MEXaHi3MOM OXOPOHH 1 3aXHCTY paB.

MeTa cTaTTi — aHaIi3 HAYKOBUX ITOTVIS/IIB Ha ITOHSAT-
Ts1 3a0€e3MeUeHHs paB i CBOOO JIOAMHH, Ha €JIeMEHTH
a0o cTajii MexaHi3My 3a0e3MeUYeHHs paB i CBOOO/ JItO-
JIUHYU Ta BUPOOJICHHS Ha 1[Il OCHOBI BJIACHOTO IMiIXOIY
JI0 MeXaHi3My 3a0e3I1eueHHs IIpaB BUKPHBAYiB.
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Taki naykoBmi, sk B.B. Bapuyk, M.B. BypomeH-
cekuii, B.I. Bytkeruu, B.l. €BinToB, B.K. 3a6iraiino,
JL.T. 3a6mompka, A.M. Komoni#i, JI.C. Kpuopyuxo,
O.A. Jlykamesa, A.C. Manko, B.B. Minuk, M.I1. Pa-
oinoBny, H.I. llyxiiHa Ta Gararo iHIIHMX, MPHCBSATH-
JIU CBOI HAyKOBI TpaIli MexaHi3My 3a0e3IeueHHs NpaB
1 CBOOOJ JIIOMWHK 1 IPOMAJTHUHA Ta XapaKTEPUCTHII
OKpeMHuX elieMeHTIB. [IpaBoBi acmeKkTH 3aXHCTy IpaB
BHUKPHBAUiB € IPEIMETOM HAyKOBHX JOCIIIKCHb TaKUX
BITYM3HSIHUX YUYeHUX, sk B.1. benemuk, B.M. I'Bo3aenb-
kuif, O.0. Koctenko, O.I1. Mycienko, O.B. Hecrepen-
ko, B.B. Ilimcka, O.}O. Illoctxko, I.I. SkiB Ta iHomx.
OnHak B poOoTax yKazaHUX YYEHHX HE PO3IVIIIAECTHCS
MeXaHi3M 3a0e3leueHHs] TpaB BHKPWBAdiB, a HArojo-
IIYETHCSI HA HEOOX1HOCTI 3aXHCTY iX TpaB, 10 € JHIIe
OJHUM 13 €JIEMEHTIB 3a0€3I1eUEHHS.

Buxnan ocHoBHOT0 MaTtepiany

3a0e3reveHHs] TpaB BHKPUBA4YiB K CaMOCTIHHE
LIJTICHE Ta TONICTPYKTYPHE MPaBOBE SBUIIEC € HOBUM
HanpsMOM HE TIJIbKH B 3aKOHOTBOPYIW Ta MPaBO3acTo-
COBHIM IISJIBHOCTI, aJie ¥ B HAyIll aJIMIiHICTPAaTHBHOTO
mpasa. Sk HampsiM HayKH, IpaBoBe 3a0€3MEUCHHS TIpaB
BHUKPHBaUiB BUMarae rIHOOKOTO TEOPETHKO-METOHOIIO-
TIYHOTO OCMHCIICHHS 3 METOI0 BH3HAYCHHS CyYacHUX
y3arajxbHEHb IS Teopii Ta FOPUINIHOI TPAKTHKH.
CporojiHi B MeXaX KpHUMIHAJIBHOTO, KpHUMIHAIb-
HO-TIPOLIECYAIFHOTO Ta aJMIHICTPaTHBHOTO IpaBa €
3arajJibHI MEXaHI3MH TOJaHHS Ta «0OpOOKM» 3asB PO
npaBonopynieHHs. [Ipore QopmyBanHs crenupigHOl
MIPOIIEAYPHU AJIS TIOBITOMIICHHS BUKpUBaYaMH TIpo (ak-
TH KOPYMIIHHUX TPOSBIB 1 MOCHJICHHS 1X FOPUIAMIHOTO
3aXUCTy 3yMOBJICHI OCOOJIMBOIO TOCTPOTOKO MPOOIEeMH
KOPYIIIIii B CYCHUIBCTBI 1 HCOOX1THICTIO HEralHOI Ta pi-
[Tig 3abe3meueHHsM mpaB joauHu [.A. TuMYeHKO
pPO3yMi€ CUCTeMy iX TapaHTyBaHHsS, TOOTO CHCTEMY 3a-
TaJIbHUX YMOB 1 ClICIialIbHUX (FOPUIMYHHX ) 3aC001B, 110
3a0e3MeuyroTh 1X MPaBOMIpHY pealti3allito, a B HeoOXij-
HHX BHIIAJKaX — iX OXOpPOHY®. BUIbII KOHKpETHE BU3HA-
yeHHs garoTh K.b. Tonkauer 1 A.I. Xa6i0ynin. B ixapomy
PO3YMiHHI «3a0e3IeUCHHsD O3HAYAE (IISUTBHICTD Jep-
JKaBHUX OPTraHiB, TPOMAJICBKHX OpraHi3allii, oCaIoBHX
0ci0 1 TpoMajIsiH 31 3IMIHCHEHHS CBOTX (DYHKIIIH, KOMITe-
TeHIIii, 000B’A3KIB 13 METOK CTBOPCHHS ONTHMAJIbHHX
YMOB JIJIsl CYBOPOT, HEYXHJIBHOT peastizaliii paBoBUX PO3-
MOPSIIKEHB 1 IPAaBOMIPHOTO 3IiICHEHHSI TIPaB 1 cCBOOOI»™.
CrinpHOI0 O03HAKOI0 BHIIEHABEICHUX BH3HAYCHD
€ BKa3iBKa Ha Te, M0 3a0e3MeYCHHS KOHCTHTYIIHHUX
IpaB — I CTBOPEHHS CIIPHUATINBUX YMOB JJIS peaiza-

2 benenuk B.I Kopynuis B Ykpaiui: nurands npotuaii / 3a 3ar. pei.
B. M. I'apamyka. Xapkis: ®OII ITanoB A. M., 2015. (Cepis «Haykosi
nonogiai»; Bum. 16). C. 141. (168 c.).

¢ Tumuenxko [.A. Kosctutyuiiini npasa i 000B'13KM pasIHCHKHX TPOMa-
. K., 1985. C. 80-81 (236 ¢.).

4 Tonkases K.b., Xa6ubymuu A.I. Opransl BHyTPEeHHHX €N B MeXa-
HHU3Me 00eCIeueHHs TUYHBIX KOHCTUTYLHOHHBIX TIpaB H CBOOOX Ipa-
naH. Yoa: Youm. sercm. mk. MBJI CCCP, 1991. C. 41 (98 c.).

78

Core and elements of the mechanism for the provision...

11ii Ta OXOPOHM TaKUX Tpas. /laTn BU3HAYCHHS TIOHATTIO
3a0e3MeueHHsI IpaB JIOAWHH BaXXIIMBO 3 OINIIAY Ha TE,
IO IHCTUTYT BHKPHBAYIB € KOMIUIEKCHHM ITOHSTTSIM,
4aCcTKOBO BPETYIHOBAHUM HOPMaMH SIK aJMiHICTpaTHB-
HOTO, TaK 1 IHINMUX rajxy3ed mpaea i B HAyKOBIid JiTepa-
Typi, 3aKOHOJIABCTBI, 3aKOHOMPOEKTaX, IMyOJIIUCTHILI
MOCTIMHO HAroJIOIIYEThCS HAa HEOOXITHICTh 3aXUCTY
npaB BUKpHBadiB. OJHAK 3aXHCT € OJJHUM 13 CJIEMEHTIB
3a0e31euenns, 1, JJIs TOro 100 MaKCUMAaJILHO 3MEHIIIH-
TH MOPYIIICHHS MPaB K BUKPUBAYiB, TaK 1 0Ci0, Ha SKHX
CIPSIMOBAHO BUKPUBAHHS, CJI1JT TEPIIOYEeproBo 3adesrie-
YUTH peai3allilo Ta OXOPOHY iXHIX MpaB, a BKe y pasi
MOPYIICHD — 3aXUCT 1 BITHOBJICHHS.

H.I. IllykniHa NpakTHYHO OTOTOXKHIOE MEXaHi3M
OXOPOHHM 1 MEXaHI3M 3aXHCTy TPaB 1 Ja€ TaKe BU3HAYCH-
HS: «... FOPUIAYHIA MEXaHi3M 3aXUCTY JIIOAUHOIO CBOTX
IpaB — [Ie TUHAMIYHUA B3a€MO3B’sI30K HOCIS IIpaBa Ha
3ax¥CT Ta OpPraHy JACPKaBHOI BIIAJIH, IO 3MIHCHIOETHCS
B ITPOIIeCyaTbHOMY PEKUMI pealizallii mpaBOOXOpOHHO-
TO BIIHOIIEHHS 3 METOIO 3aXUCTy CyO €KTHBHOTO IIpa-
Ba»’. OTXKe, JOCIITHUK OTOTOKHIOE 3aXUCT TIPAB JIFOIH-
HU 3 ix 3a0esnedyennsm. Hampukman, O.B. Maprensk
ITi7] MeXaHi3MoM 3a0e3IedeHHs IpaB 1 cCBOOOT TPOMaJIsTH
pO3yMi€ 3aKpiIieHy B 3aKOHI B3SITY B €THOCTI CHCTEMY
OCHOBHHUX MpaB i cBOOOM, iX rapaHTiii, OpraHiB aep-
JKaBHOI BJIQJIM, MICIICBOTO CaMOBPSAYBaHHS Ta 1HIIHX
IHCTUTYTIB JIEpXKaBH 1 CYCHIIbCTBA, AISUTBHICTh SKHX
CIpsSIMOBaHA Ha MPABOMIPHY peaizallito mpas i cBo00j
rPOMaJIsH, & B HEOOXITHUX BUIAJIKaX — HA 1X OXOPOHY
i 3axuct®. K.I'. BojuHka MexaHi3m 3abe3reueHHs paB
1 ¢cBOOOI BH3HAYae SIK KOMIUIEKC B3a€MOIIOB’SI3aHUX
1 B3aEMOJIIOYMX HOPMATHBHO-TIPABOBUX IIEPEIyMOB,
IOPUINYHHUX 33aCO0IB 1 3arajbHOCOIIATIBHUX YMOB, SKi
CTBOPIOIOTh (DAKTHYHI MOMIIMBOCTI JUIS TIOBHOIIIHHOT
peaizariii mpae 1 cBOOOJ, iX OXOPOHU BiJ MOTESHITIHHIX
MIPABONIOPYIICHB 1 3aXMCTy TPaB 1 CBOOOI, K1 3a3HAIN
nopyierns’. 3i cBoro 60ky, B.b. bapuyk ropuananunii
MeXaHi3M 3a0e3TeUeHHS MMpaB 1 CBOOO/T JIFOJIMHU BU3HA-
4a€ K CYKYIHICTh B3a€EMOIIOB’S3aHUX, B3a€MOMIFOYMX
IOPUINYHUX CIIEMEHTIB, SIKi 37[aTHI CTBOPHTH HAJICKHI
YMOBH ISl (PaKTHYHOTO 3aKpIIUICHHs, peaizallii, 0Xo-
POHH, 3aXHCTy 1 BIJJHOBJICHHS IpaB JIFOJAWHHU. ABTOD,
KpiM TOTO, BBaXKa€, 10 OCHOBHUMH CTPYKTYpPHHMH eJIe-
MEHTaMH FOPUJINYHOTO MEXaHi3My 3a0e3ICUCHHS MpaB
JIIOIIMHY € TaKi: FOPUINYHI 3aCO0M 3aKPIIUICHHS, peati-
3arii, OXOPOHH, 3aXKCTY 1 BiTHOBJICHHS IIPAB JIIOMUHH®,

> Mykmina H.I. 3aranpHi 3acaqu KOHCTHUTYIHHHO-IIPABOBOTO CTATYCY
TOAMHY 1 rpoMajiiHuHa. KoHeTuTyiiiHe TpaBo YKpaiHu : MiApy4HUK JUTs
CTYZICHTIB IOPUJ. CIICLiaJIbHOCTEl BUIINX HABYAIBHUX 3aKJIa/(iB OCBITH. /
B.®. Toropinko (3ar. pex.). Kuis : Haykosa nymka, 1999. C. 220.

© Mapuessik O.B. KOHTpoIbHO-HAIIISIOBI OpraHi B KOHCTHTYIIIHO-TIpa-
BOBOMY MEXaHi3Mi 3a0e3MeueHHss OCHOBHUX IpaB i CBOOOA TpoMajsiH
Vkpaiuu : aBroped. auc. ... kaua. ropua. Hayk : 12.00.02 / HaunionansHa
IOpUIMYHA akajeMis Ykpainu im. Spocnasa Myaporo. Xapkis, 1997. 22 c.

" Bonuuka K.I'. MexaHi3um 3a0e3medeHHs pas i cBo60/] 0co0u: MuTaHHS
Teopii 1 MPaKTUKK : JMC. ... Kaua. opua. Hayk : 12.00.01. Kuis, 2000.
C.25.

8 Bapuyk B.B. YnosuoBaxenuit BepxoBHoi Pagu Ykpainu 3 npas Jito-
JIUHU sIK Cy0’ KT 3a0e3MeueHHs Hal[lOHAIbHOI Oe3MeKn YKpaiHu : JHuC. ...
KaHJ. topua. Hayk : 12.00.02; Kuis. Hail. yH-T BHYTp. cipaB. Kuis, 2006.
C. 50-51.
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PosmissHEMO  CyTHICTH  FOPHIMYHOTO MEXaHI3My
yepes MpHu3My HOTo eJIeMEHTIB.

HaykoBI1i BU3Ha4YarOTh TakKi CTaJil MeXaHi3My 3a0e3-
TICUCHHS MpaB JIFOAWMHK: 1) peaiizallis TpaB JFOIWHY;
2) oxopoHa MpaB JIIOAWHU; 3) 3aXUCT TpaB JonuHu. [le-
PEeIyMOBOIO peaizallii mpaB € iX HOpMaTUBHE 3aKPIiTUICH-
HSI, @ 3 OXOPOHOIO Ta 3aXKMCTOM HEPO3PHBHO TIOB’sI3aHE
BIJIHOBIICHHS TOpyIIeHHX npaB. OCHOBHUMH CTPYKTYp-
HUMH €JICMEHTaMH1 FOPUIUYIHOTO MEXaHi3My 3a0e3IeueH-
Hs TIpaB JitoauHY, 32 B.b. BapuykoM, € Taki: ropuaudHi
3aco0M 3aKpilUICHHS, peai3allii, OXOpOHH, 3aXUCTy 1
BisHOBIEHHs 1paB jronuun’ KoskeH i3 HazBaHHMX 3ac00iB
HAyKOBEIIb PO3DIISA/IAE SIK ITEBHI OKpeMi MexaHi3mMu. Cxo-
skui miaxin suciosinennit A.E. Omiiinuk 1 B.C. 3asip, ski
BBKAIOTh, 1110 320€3CUCHHSI [IPaB TPOMAJISH BKIIIOYAE B
cebe Take: a) CTBOPEHHS YMOB, IO CIIPHSIOTH peatizarlil
paB; 0) OXOPOHY IpaB BiJl MOPYIIEHb 13 OOKY Koro O To
He OyIo; B) mporiec peaisaiii Ta 3aXUCT IMX TPaB BiJl
yKe 3IIHCHEHOTO PealTbHOTO iX MOPYIICHHS; T') BiHOB-
JICHHS TOPYIICHUX MpaB Ha BCIX CTaisAX MpaBopeaiza-
wilinoro mpouecy®. Bunaruuii Haykosens M.II1. PaGino-
BHY BUJIJISIE TaK1 €IIEMEHTH 3a0€3IIeUeHHS TIpaB i CBOOOT
TOMUHA: 1) CIpUSTHAS peatizariii mpas i cBo0o (IIIIXOM
MMO3UTUBHOTO BIUTMBY Ha (POPMYBaHHS 1X 3araJbHOCOIIi-
QIBHUX TapaHTiil); 2) OXOPOHY MpaB i CBOOOJ JIFOJIUHHU
(UUTSIXOM BKHUTTS 3aXOfiB, 30KpeMa FOPHIMYHHX, IS
3ano0iranHs, MpoQUIAKTUKH MOPYIICHHS TpaB 1 CBOOO);
3) 3axuCT MpaB 1 CBOOON JIFOMMHH (BIIHOBJICHHS MOPYIIIC-
HOTO IPaBOMIPHOTO CTaHy, HPHUTATHEHHs MOPYIIHUKIB
10 ropuandHoi BigmosigansHocTi). Omxe, M.II. Pa6i-
HOBHY y0adae BIJIMIHHICTh Y TOHATTSX «OXOPOHA» Ta
«3axucT» 1 00IPYHTOBYE iX K OKPEMi €JICMEHTH TTOHSITTSI
«3a0e3MeveHHsl TIpaB 1 CBOOOJ JFOMHWY SIK JICPKABHOT
JUSUTBHOCTI IOJI0 CTBOPEHHS YMOB JIJIsI 3JIIICHEHHS TIpaB
1 cBOOO JIIONUHH.

KapaunanbHO NPOTHUIACKHHUHM MiAXiJ €JIEMEHTHO-
ro CKJIaJy MeXaHi3My 3a0e3leucHHs MpaB TPOMaJsTH
3aMpOTNIOHOBAHUI THIIMMH JTOCTITHHKAMH. YUYeHUH
Bb.B. XKene3HoB, yXHBaruUd TEPMiH «MeXaHI3M Jep-
JKABHOTO 3aXKCTy TpaB 1 CBOOO JIFOAMHH 1 TPOMAJIsi-
HUHa», BUJIUIAB Y I[bOMY MEXaHI3Mi Taki CKJIAIHUKH:
1) BiAMOBIHI HOPMHU KOHCTHUTYIIHHOTO, aIMiHicTpa-
THBHOTO, KPHMIHAJIEHOTO, [IMBUIBHOTO Ta 1HIIUX Taly-
3eil mpaga; 2) BperyibOBaHI HOpMaMHU MpaBa CyCIiabHI
BIJIHOCHHHU B c(epi JepKaBHOTO 3aXHCTy TPaB i CBO-
6ox; 3) rapanrii npas moguau’?. O.B. Typyra Buaiise
TaKi eJIEMEHTH IOPUINYHOTO MEXaHi13My 3a0e3eueHHs

° Bapuyk B.B. YnoBHoBakenuii Bepxosroi Paju Ykpaiuu 3 npas mroju-
HU SIK Cy0'eKT 3a0e3nedueHHs HallioHaIbHOT Oe3nekn Ykpainu : aBToped.
Jc... kKaua. ropu. Hayk : 12.00.02; KuiB. Hau. yH-T BHYTp. cnipaB. Kuis,
2006. C. 11.

0 Oneitnnk A.E., 3asu B.C. Peanuzanus npaB COBETCKUX TPaXKIaH B
YCIIOBUSIX ()OPMUPOBAHHS COLHAINCTHISCKOTO IIPaBOBOTO IOCYIApCTBa.
AxTtyasnbHble po0ieMbl (POPMUPOBAHUS PABOBOIO TOCY/1ApCTBA; OTB. 32
Boin. C.b. I'aBpumr. Xapskos : FOpua. un-1, 1990. C. 20-21.

1 Paginosuy [1.M. Ipasa monunm i rpomaasanna y Koncruryuii Yipa-
THU (DO iHTepHpeTanii BHXiTHUX KOHCTHTYLIHHUX IOJOXEHb). XapKiB,
1997.63 c. C. 7.

2 ¥enesnos B.JI. MexanusM rocylnapcTBEHHON 3aIMUTBI OCHOBHBIX
npaB u cBoOos. Yuensie 3anucku. T. 138. FOpuauueckue Hayku. Kasans :
M3n-Bo Kazanckoro yn-ta, 2002. C. 28.
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peasbHOCTI MpaB i cBOOOJ TpoMajsH: 1) HOPMATHB-
HUH, 10 CKJIAJIAETHCS 13 IBOX CJICMEHTIB: a) HOPMaTHB-
HO-MaTepiaIbHui; ©) HOPMATHBHO-TIPOIICCYaTbHUM;
2) IHCTUTYHIMHUA — CHCTeMa Jep)KaBHUX OpPTaHiB,
K1 o(iIifHO HAJIICH] TOBHOBAKCHHSMH OXOPOHSTH,
CIIPUSITH peaizalii 1 3axumaru (B pa3i MOpyIICHHS)
mpaBa Ta cBoOOaM TpomalsH (YoBHOBaxeHHid Bep-
XO0BHOT Pany 3 mpaB JIronWHM, 3arajbHi i Cremianizo-
BaHI Cy/JM, HOTapiaT, aJIMiHICTpaTUBHI OpraHW, a Ta-
KOXX €BpONEUCHKHUI Cy/ 3 TpaB JIOAWHH, BTPYyYaHHS
SIKOTO B MPOIIEC 3aXUCTY MpaB i CBOOOJ TPOMAJISTH Ma€e
OyTH BUKJIFOUEHHSM); 3) MpolecyaibHui — GopMyBaH-
HSl JIOCBily O3HAYEHWMH OpTaHaMH OO0 NMPUHHSATTS
aJIMIHICTPaTUBHUX, CYJOBHX, HOTapiaJIbHUX pIlIcHb
10710 BiJTHOBIICHHS a00 KOMITEHCAIli{ MOPYIICHUX TTpaB
i cBoOOI; 4) pe3ynbTaTUBHHI — €()EKTHBHI HACITIIKA
NPUHHATHX CYJOBHMH Ta aAMIiHICTPAaTUBHIMH OpTaHa-
MU MIPOIECYATBHAX PillICHb, IO BUPAKAIOTHCS y TOBE-
JIeHH] 1X 10 BUKOHAHHS .

Cxoxoi nymkn norpumyerbest B.B. Jlemak, sxuit
HAroJIONIye, IO MEXaHi3M 3a0e3MevyeHHsT MpaB 1 CBO-
001 JTFOMMHM MICTHTH Taki ckiagauku: 1. Hopmarus-
Hi 3aco0u 3a0e3MeveHHs paB 1 CBOOO JIFOIUHHM, IO
nepea0auaroTh HASBHICTh 3aKPIIUICHHS TpaB 1 cBOOOJ
Ha HAWBHIIOMY PiBHI — Y KOHCTHUTYIII Ta 3akoHaX. KoH-
CTUTYIIMHE 3aKpIIUICHHS TpaB 1 CBOOOJ, PO3BHHEHE
3aKOHOJ/IAaBCTBO B Pi3HHX c(epax BUCTYMAIOTh MEPIIAM
Ba)XXJIMBUM €JIEMEHTOM BKa3aHOTO MexaHizmy. CTaldilib-
HE 3aKOHOJABCTBO y cdepi MpaB JOAWHU Tepeadadae
HE JINIIIC 3aKOHU «Ha PO3BUTOK» OJAHKETHUX HOPM KOH-
CTHUTYIIIT, a 1 TAKOXK 3aKOHH, SIK1 TIepe10avaroTh MOBHOBA-
JKCHHSI BIJINIOBITHUX OpraHiB MyOJiuHOl BIaau MO0
3a0e3edeHHs TpaB 1 cBOOO (HAPUKIIA[, TIPE3UJICHTA,
ypsy, cyaiB). 2. JlepkaBHi Ta Hepep)kaBHI IHCTUTYIIIA-
Hi 3ac00u 3a0e3MeueHHsI TIpaB i CBOOO JFOMHHM, CEPe
SIKMX HEOOX1JHO HacaMIiepe/] BUIUTUTH TaKi: a) OpraHu
CYIIOBOI BJIaJI; 0) TOMIIEHChKI OpraHu; B) MPOKypaTy-
pa; ) omOymcmen'.

AHayi3 HaBeJACHWX HAyKOBUX IIJIXOJMIB CBIIUUTH,
0 3MICT MeXaHi3My 3a0e3leUeHHsI MpaB TPOMAJSTH
HAYKOBI[I PO3YMIIOTh MMO-PiI3HOMY, OJTHAK [0 CTOCY€Th-
Csl BUKPUBAYIB, TO MPUHHITHO BBAXKATH, 10 MEXaHI3M
3a0e3MedeHHs iX npaB rmependayae MeXaHi3MHu peatiza-
11ii TIpaB BUKPUBAYiB, OXOPOHHU IMPAB 1 3aXKCTY.

VY cBoix poborax M.B. Bitpyk HeomgHOpa30Bo 3a3Ha-
YaB TICHY €JTHICTb 1 B3AaEMHUI 3B’ 30K TIOHSTH «OXOPOHA
TIPaB» 1 «3aXUCT MpaBy, Xoua 1 PO3MEIKOBYBAB 111 TOHST-
Ts1. Hanpuknan, oxopoHa npaB — 1€ MisUIbHICTh, CIIPS-
MOBaHa Ha YCYHCHHs IEpEIIKoj JJIs peaiizaiii mpas i
000B’513KiB, Ha OOPOTHOY 3 HEBHKOHAHHSIM O0OB’SI3KIB 1
3IIOBXKMBaHHSIM TPaBaMH, Ha IPOQUIAKTHKY 1 3a100iraH-
Hs1 IOPYILICHHSM TIpaB 1 000B’3KiB, a 3aXUCT HACTAE TOI,

8 Typyra O.B. FOpuan4aunii MexaHizM 3a0e3MedeHHs peaabHOCTI Mpas i
cBoOo rpomazsH. @opym mpasa. 2010. Ne 2. URL: http:/www.nbuv.gov.
ua/e-journals/FP/2010-2/10tovicg.pdf.

14 Jlemak B.B., Typsuuist B.B. CknaioBi MexaHi3My 3aXUCTy Ta rapaHTii
npas i cBo6ox mromuHu. Visegrad journal on human rights / Paneuropska
vysoka $kola; Uzhorodska narodna univerzita. Bratislava, 2014. Issue 2,
Part 2. C. 183-187.
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KOJIM Ma€ MICIle HeBUKOHAHHS O0OB’S3Ky a00 3JIOBXKH-
BaHHsI IPABOM, a TAKOXK KOJI BUHHUKAE MEPEIIKO/A TS X
3IIMCHEHHS,a00 € cymnepedka Mpo HassBHICTh CAMOTO Mpa-
Ba ab0 060B’s13ky'°. B.1O. TrxoHOBa BBaXKa€E, 1110 OXOPOHA
MpaB — 1Ie CYKYIHICTh Pi3HOMAaHITHUX B3a€EMO3aJICKHUX
MK COOOI0 3aXOJIiB, IO 3MIHCHIOIOTHCS OpraHaMH JIep-
JKaBHOT BJIJIM 1 TPOMAJICBKUX 00’ €THaHb, CIIPSIMOBaHUX
Ha 3a100iraHHs MOPYIICHHSIM IPaB JIFOAWHYI 200 YCYHEH-
HSI TIEPEILIKOI, IO HE € MPABOMOPYLICHHSIMH, Ha HUIXY
3IIMCHEHHS HOTo TpaB i 000B’s3KiB. [TOHATTS «3aXuCT»
JIOCJTITHHIIS PO3YMI€ SIK IPUMYCOBHH 1110710 3000B’13aHOT
0CcOo0OM 3aKOHHMI 3aci0 BITHOBJICHHSI MOPYIIICHOTO MpaBa
JIIOMUHA 200 CaMHUMH YITOBHOBXCHUMH 0cO0amu, abo
npaBo3actocoBHMMH opranamu'®, Ha mymky O.1 Hamu-
Balika, peaiizallis IpaB 1 3aXUCT NpaB JIIOJAWHY, X04a i
OJIHOPIZIHI BHAM TPaBOBOI JMisUIBHOCTI (CHIpsIMOBaHI Ha
3IIMCHEHHS TIpaB JIOIUHM), aJIe OJHOYACHO ¥ BIIMIHHI.
Bonu icHyrOTB MapajenbHO, X04a i TICHO TOB’s3aHi: 3a-
XHCT ITPaB CIIY)KUTh 3a0e3meueHHro ix peamzarii'’. OTxe,
MOHSTTS «3aXUCT MPAaB BUKPUBAUIBY», SIK 1 «3aXUCT NpaB
JIFOIUHUY, € BY’KYMM 32 CBOTM 3MiCTOM, HIK MTOHSITTS «3a-
Oe3IeueHHs», Ta ICHYE MapaJie)IbHO Ta B TICHIH B3aeEMOIIT
3 peaJtizalli€ero Ta OXOPOHOK.

B.B. Ilincka, 3a1iCHUBIIN KOMILUIEKCHE JOCITIIKEH-
Hs aJIMiHICTPaTHBHO-TIPABOBOTO MEXaHi3My 3abe3sre-
YeHHS TpaB 1 ¢cBoOO IpoMajsiH y cdepi 3anodiranHs
Ta MPOTHAIl KOpymIii, cOpMytOBaB Taki HaNpsIMU
MIJBUINECHHS HOTO Ce(PEKTHBHOCTI: — YCYHEHHs BCIX
MOXJIMBUX KOPYMI[IHHUX MPOSBIB LUISIXOM CTBOPEHHS
MaKeTy aHTHKOPYIMIIHHUX 3aKOHIB 1 3MiH JI0 YHHHHX
3aKOHOJABYMX aKTiB, a TAKOK IPOBEACHHS e(EeKTHUB-
HOT aHTHUKOPYIIIHHOT eKCIIEPTU3W HOPMATHBHO-IIPABO-
BHX aKTiB, 0COONMBO y cdepi JepKaBHOTO YIPaBIIiH-
Hsl; — IPOBEJICHHS JJOIATKOBHX MEPEBIPOK Y JCPIKABHUX
CTPYKTypax, CTBOPEHHs [I€BUX MEXaHI3MIiB 3aXHCTY
«iH(OopMaToOpiB» 1 MPUTATHEHHS BHHHUX OCi0 O Bif-
MOBITAJILHOCTI; — MPOBEJCHHS paJuKaIbHOI pedopmu
JUSsTTBHOCTI TIPABOOXOPOHHUX OPraHiB, sIKa MOJSATaTuMe
B YCYHCHHI BCIX MOXJIMBHX KOPYII[IHHHX PU3HKIB; —
[IPOBE/ICHHS TOTAIBHUX 1 PAJIMKAIBHHUX 3MiH Y CyCIIilb-
HI CBIZOMOCTI TpOMajsH 4epe3 (GopMyBaHHS HOBOI
CYCHUIBHOT MEHTAIBHOCTI, HOBUX TYXOBHHX 1 MOpasb-
HUX IIHHOCTEH, Ha 0a3l SKUX OyayBaTUMEThCS aHTH-
KOpYIIIiHHA CBIOMICTh TPOMAJISH 1 TPOSBISATUMETHCS
IXHIA AHTUKOPYMIIHHUN IMYHITET;, — BXKHUTTS 3aXOJliB
[I0/I0 320X0YEHHSI TPOMAJISIH 10 3aiHATTS aKTHBHOI T10-
3HIIiT, [0 Ma€ CIPHUSITH 3pPOCTAaHHIO e(DEKTHBHOCTI a/iMi-
HICTpaTUBHMX [TPAaBOBiIHOCHH'S,

15 Butpyk H.B. IlpaBoBoii craryc muanoctu B CCCP. Mocksa : FOpuzn
T, 1985. C. 54. (175 ¢.)

16 TuxonoBa b.}O. CyObekTHBHBIC MpaBa COBETCKHX TPAKIAH, HX
OXpaHa U 3aIuTa : aBToped. IHCC ... KaHJ. Iopua. Hayk: Mocksa, 1972.
C. 11-15. (22 c.).

17 Hanugaiiko O.1. TeopeTnko-mpaBoBi pooIeMn 3aXKUCTy TIPaB JTHOAU-
HH : JHC. ... Kauz. ropua. Hayk : 12.00.01 / IactuTyT AepxaBH i mpasa im.
B.M. Kopemskoro HAH Vkpainu. Kuis, 2002. C. 24. (178 c.).

18 Tlnucka B.B. AaMiHicTpaTHBHO-TIPAaBOBHI MeXaHi3M 3a0e3redeHHs
paB 1 cBOOOA rpoMaisiH y cdepi 3arodiranHs Ta MpOTHAIT KOPYIILIT : JHC.
... KaHJ. ropuJ. Hayk : 12.00.07; Yxropoa. JIBH3 «Ykropoacbkuit Haitio-
HanbHUH yHiBepcuter» 2015. C. 117-188. (210 c.).
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3axUCT BUKPHUBAYIB € OJHUM 13 HaWJIMHAMIYHIIIHX
mUTaHb y chepax OOpOTHOM 3 KOPYIIIEH Ta JOTPH-
MaHHsI paB oauHu. OCKUTbKH 0arato KpaiH y BCbOMY
CBITI NMPHUIMAaIOTh HOBI 200 BIOCKOHAJICHI 3aKOHHU PO
3aXUCT BUKPUBAYIB, BAXIIMBO, 100 11i 3aKOHU MIiCTHIIN
BCEOIYHUI MeXaHi3M 3aXHCTy Ul CIYyKOOBUX OCI0 1
TPOMAJISTH, SIKi TIOBIIOMJISIFOTH MPO MPABOMOPYIICHHS,
1110 3aBJIAIOTh IIKOIH a00 CTAHOBJISITH 3arpo3y CyCIIiIb-
HuM iHtepecam'®. Bukpusadi sk 0coOH, sKi HaJarTh
JIOTIOMOTY B 3aro0iraHHi i MpoTUil Kopymilii, mepedy-
BAlOTh I11J] 3aXHUCTOM JiepKaBH. BBaxkaeThes, 1110 MPABO
BUKpPHBaya Ha 3aXUCT BUHUKAE 3 MOMEHTY MOBIJIOMIICH-
Hs1 ITPO MOPYIIEHHS THIIOK 0CO000 HOPM 3aKoHY YKpa-
inn «IIpo 3amoGiranus xopymuiin®. MmoBipHo, mpaso
Ha OXOPOHY ITIPaB BHHHKAE 3 MOMEHTY IOBIIOMIICHHS
PO MOPYIICHHS, a TPABO Ha 3aXHUCT BUHUKAE 3 MOMCH-
TY, KOJIM MpaBa BHKPHBa4ya MOPYLICHO Ta 0co0a BU3HAE
ce0e BUKpHBAYCM.

Hopmu 3akony Ykpainu «[Ipo 3ano0iranHst Kopyr-
Ii1» CTOCYIOTBCS JIMIIE BUKPHUBAYIB, IO PO3KPHIIN 1H-
dopmarlifo po KOPYMIIiiHI JisTHHS, BOJHOYAC BHKPH-
BaHHS € HQJIIMHUM THCTPYMEHTOM JUIS TOJOJaHHS HE
JIMIIe KOpymiii B YKpaiHi, a i MopyieHb Mpas JIFOAHHA
MIPABOOXOPOHHUMH OpTraHaMH, 3a0e3MeUYeHHs eKOJIOT Y-
HOT Oe3IeKH, BIIKPUTOCTI BIIaJX, CBOOOM BHCIIOBIIIO-
BaHHS Ta 3araJIOM JUI KOHCTUTYLIAHOTO Jaay Ykpainu?.
OnmHak MM HAaroJoIIyeMO, 1[0 BHKPHBAYeM MOBHHHA
BHU3HABaTHCh 0C00a, sika TOOPOBITILHO Ta JOOPOCOBICHO
TIOB1IOMJISIE TIPO TIOPYIICHHS 3aKOHY, MPO 3arpo3y abo
IIKOJly CYCIIJIbHUM IHTEpecaM sIK y MyOJiYHOMY TaK 1
B IIPUBAaTHOMY CeKTOpi. ToMy Ha 3aKOHOJaBUYOMY PiBHI
CJTiJI IOIUPHUTH 3aXUCT HE JIMILIC HA BUKPUBAYIB KOPYII-
1ii Ta MOB’sI3aHi 3 HEI TPABOMOPYIICHHS, a 1 Ha 0ci0,
SIK1 PO3KPUBAIOTH 1H(MOPMAITIO MTPO 1HIIN HE3aKOHHI Jii.
Taka npakTHKa BXKe KOMIUIEKCHO 3aCTOCOBY€EThCS B €B-
poreiickkomy Coro3si.

BucHoBkn

[lizcymoByrourn BHWIIEBKa3aHEe, MO)KHA 3pPOOUTH
BHCHOBOK, IO TIPIOPUTETOM IIPABOBOI IEpKaBU B YKpa-
iHi € 3a0e3edeHHs TPaB 1 CBOOOT JIFOMWHU 1 TPOMA/ISTHH-
Ha, KM 371CHUB BUKPUTTS. Y 3B’SI3Ky 3 [IUM JIepKaBa
TIOBUHHA CTBOPIOBATH TaKl aJMiHICTPaTHBHO-TIPABOBI
MeXaHI3MH MPOTH/IIT Ta 3aIT00IraHHs KOPYIIIii, rapaHTy-
109U peaizallilo, OXOPOHY Ta 3aXHUCT MPpaB BUKPHUBaUiB,
(GYHKIIOHYBaHHS SKHX HE TOPYIIyBayo O mpasa Ta CBO-
Oomu rpoMansH Ykpainu. 3a0e3leucHHs IpaB BUKPH-
BauiB BiJIOyBAa€ThCS BXKE HA €Taml MOBIJOMJICHHS PO
KOPYIILIiIO, YTBOPCHHS 3aXHIIEHUX KaHAIB IIPO OTpPH-
MaHHsI TIOBIJJOMJICHb PO KOPYIIIit0, (hiIHAHCOBY BHHA-

19 TIpaBoBmii 3axuct BUKpHBadiB / 3a 3ar. pea. Hecrepenko O.B., Illo-
ctko O.10. Xapkie : TOB «BupaBuunrso «IIpaBa mroguam», 2016.
C.10. (%4 c.).

2 TIpo 3amoGirands kopymuii : 3akon VYkpainu Big 14.10.2014 p.
Ne 1700-VII. URL : https://zakon.rada.gov.ua/laws/show/1700-18.

2 TlpaBoBuii 3axucT BHKpuBa4iB / 3a 3ar. pex. Hecrepenko O.B.,
octrko O.}O. Xapkis : TOB «Bupnasuunrso «IIpasa moaunmny», 2016.
C.7.(%c.).
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TOpOJly BHKpWBadiB, BU3HAHHS ay/Iio- Ta BiJICO3AITUCIB,
mo (IKCYrOTh (haKTH KOPYMIIi 1 epeaBauch BUKPH-
BayeM y MpoIieci pO3KPHUTTS HUM iH(opMarlii, JokazaMu
y CIIpaBi TOMIO.

Mu BBaXkaeMo, 110 MEXaHi3M 3a0e3MeueHHs iX MpaB
MICTHTh MEXaHI3MH pealtizallii paB BUKPHUBaYiB, OXOPO-
HU 1X MpaB 1 3aXKCTy y pa3i MOpYyIIeHHs. 3aKOHO/IaByUe
3aKpITUICHHS TpaB BUKPHBAUiB € TEPIIOYEPrOBUM eJie-
MEHTOM FOPHIMYHOTO MEXaHi3My 1X 3a0e3IeucHHs MpaB.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/19
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3akpiruieHHs ITPaB BUKPUBaUiB HAa TECOPSTHIHOMY Ta HOP-
MaTUBHOMY PIBHSIX BiJIOOpa)Ky€e OCHOBH HOTO MPABOBOTO
CTaTycy, Miclle Ta pojib Y 3aro0iraHHi MpaBoMoOpyIICH-
oM. Ha Hame mepexoHaHHs, IOPHIMYHE 3aKPIIUICHHS
mpaB Ta 000B’s3KIB BUKPHBAdiB sK 3aci0 (hikcarrii Horo
MPaBOBOTO CTATyCy IOCIa€ OCHOBOIIOJIOKHE MicIe ce-
pen iHmMMX 3aco0iB 3a0e3NeUcHHs TpaB BHKPUBAYIB,
OCKIJIbKH CTBOPIOE TIEPIIOYEPTrOBI YMOBH, HEOOX1HI IS
TOAAJIBIIOT peaTizallii, OXOPOHH Ta 3aXKMCTy HOTO TIpaB.
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At the present stage of economic globalization, the protection of trade secrets of enterprises, institutions and
organizations is extremely important. It is a trade secret, which gives market advantages over competitors and leads
the enterprise, institution and organization, as well as their owners to financial well-being, and with them both civil
society, as well as the state as a whole.

Legal measures include such methods of protecting tradel secrets, which provide for the use of a certain set
of legal measures provided by law and by-laws to those who legally control such information. These include the
development and adoption of local normative (corporate) acts: The list of information that constitutes a tradel secret,
the provisions on confidential information, commercial confidentiality of the enterprise, the instructions that oblige
employees of the company to comply with the regime of non-disclosure of trade secrets, the Agreement on the non-
disclosure of trade secrets, etc.

The most effective measure of ensuring trade secrets is the protection that is carried out by the business entity
itself through local measures and the adoption of local regulations. At the same time, the system of measures to
ensure trade secrets should include a variety of measures — administrative, legal, organizational, technical and other.
As effective protection of the investigated object of intellectual property rights is possible only if the combination
of these measures is effective. We have been offered a draft Law of Ukraine “On Trade Secrets”, which reflects the
modern requirements for the legal protection of trade secrets, including at the corporate level, as well as regulates

other issues in the sphere of trade secrets protection.

Summing up of our study, it should be noted and point out the expediency of further research in this direction.
As in today’s world, threats to trade secrets are growing, which is why companies, institutions and organizations

need to successfully neutralize them.

HopmaTuBHO-npaBoBi 3axo1n 3a0e31e4eHHs] KOMePIiHOI TAEMHHULI B YKpaiHi

Kpasuenko Onexcandp Muxonaiioeuy

acnipanm xageopu KOHCMUmMyyiiuHo20, AOMIHICMPaAmueHo20 ma 20cno0apCcbLKo2o npasa
Axademii npayi, coyianbHux 8i0HOCUH i mypusmy, Yxpaina

Beryn

OxopoHa KOMEpLIHUX CEKpETiB € JABUTYHOM DPO3-
BUTKY CYy4acHOT'O T'POMaJSHCHKOIO CYCHIJIBCTBa, caMe
BiJI HAJIMHOI OXOPOHM KOMEPIIHOI TaeMHUIN 1 3ae-
KUTh TPUOYTOK, PO3BUTOK CYYaCHHUX MiANPHUEMCTB,
YCTaHOB Ta OpraHizallii.

3BiCHO, 110 3/€OUTBIIOTO BCE 3alEKUTh Bij (QiHAH-
COBHUX MOJJIMBOCTEH OKpEMO B3SATOrO MiANPHUEMCTBA,
YCTaHOBM YW OpraHizalii, a BXKe 3Ba)karouu Ha (iHaH-
CyBaHHSI 1 OyIy€ThCS CHCTEMa OXOPOHHM KOMEpPIIHHOT
TaeMHHLI. CTBOPIOETHCS MEBHA MOZEIb 3arpo3, siki MO-
JKYTh HAIIKOJUTH KOMEPLIMHUM CeKpeTaM MHiArnpHeM-
CTBa, YCTAHOBHU YW Oprasizauii. ¥ HalluxX MomepeaHix
Mpausgx, MU BKe JeTalbHO 3BEpTajH yBary Ha 3arpo3u
KOMEpIiiHOT TaeMHMIIi’.

Hamu OyB 3ampornoHOBaHU MPOEKT 3aKOHY YKpa-
fan «[Ipo xoMepuiliHy TaEMHUIIO», SIKUM BigoOpaxae
Cy4acHi BUMOTH JI0 TPaBOBOi OXOPOHH KOMepLiiHOT Ta-
€MHHIII, 30KpeMa, 1 Ha KOPIOPaTUBHOMY PiBHi, a TaKOXK

! Kpaeuerko O.M. HoBi mapagurmu cy4acHuX 3arpo3 KOMepliiiHiii Ta-
emuuLi. IHopmariiina Oe3nexa IIOAUHY, CYCNiNbCTBA, AepxkaBu. 2015.
Ne 3 (19). C. 111-121.
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pEryJIroe 1HIN MUTAHHSA Y cepi OXOPOHU KOMEPIiHHOT
TAEMHHL Cy0’€KTIB rOCIOAaPIOBAHHS,

Bapro 3a3HaunTH PO SICKPABO BHPAXKEHY KpUMi-
HaJBHY BIIMOBITAIBHICTD 32 KOMEpIiHE IIMUTYHCTBO
y KkpaiHax €Bporelicbkkoro Corozy. Aje, HapuKIa,
B AHIIIi, HUHI OXOpOHa HOY-Xay 1 TOPTOBHX CEKpe-
TIB B M@XaX KPUMIHAILHOTO TIpaBa HE PETyIHOETHCS.
B ocHoBHOMY BOHa OyayeThcsi Ha 0asi MpereaeHTHO-
ro npasa®. Take IOJOKEHHS CYTTEBO BiIpi3HAETHCS
BiJl 3aKOHONABCTBAa KpaiH KOHTHHEHTAJIHHOTO IIpaBa
(®panmii, ITanii Ta iH.), e KPUMIHATBHUMH KOJIEKCAMHU
nepeadaueHi cremianbHi CTaTTi, 110 MICTITh CAHKII 3a
HENPaBOMIpHE PO3KPUTTS 1 BUKOPUCTAHHS MPOMHUCIIO-
BHUX CEKpeTiB. Y IIBeHIapchkoMy MpaBi nepeadadeHi
[UBIIBHO-TIPABOBI 1 KPUMiHAJIBHO-IIPABOBI CAHKINI 3a
MOPYIICHHS TIPaBUJI TOOPOCOBICHOT KOHKYPEHIIIi.

Merta cTarTi — IPYHTOBHHI aHAJI3 CYy4acHOTO CTa-
HY MPaBOBOTO 3a0€3MEYCHHsT KOMEPIIHHOT TAEMHHIN B

2 KpaBuenko O.M., Tkauyk T.IO. Slkum mae Oytu 3akon «IIpo komep-
wiiiHy TaemHuIO»? BicHUK AkaaeMmii npaii, COlianbHUX BiJHOCHH 1 Ty-
pusmy. 2017. Ne 2. C. 10-18.

% Kpasuenko O.M. JlocBia 3apyOisKHHX KpaiH B IIPaBOBiil OXOPOHI KO-
MepuiitHoi TaeMuui. [Hpopmaniitna Ge3nexa JTOIUHN, CYCIiTbCTBA, Aep-
skaBu. 2015. Ne 1 (17). C. 91-98.
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VYkpaiHi, a TAaKO’K BHECEHHSI IPOITO3UIIIH IS BJOCKOHA-
JICHHS HOPMAaTHBHO-ITPABOBHX 3aXO/iB OXOPOHH 3a3Ha-
YEeHOI TAEMHULI.

Buxnan ocHoBHOTo Martepiany

OnHUM 13 BaXJIMBUX HANpSMIB TPABOBOTO pEry-
JIIOBaHHS KOMEPIIHHOI TaeMHHMINI B YKpaiHi € HasB-
HICTh €(EKTHUBHOTO TPABOBOTO 1HCTPYMEHTApIIO, IO
3aCTOCOBYETHCSI JICP)KABOKO B 0COO1 MEBHUX OpraHiB
Jep KaBHOI B HE JIMIIC LIS 3a3HAUYEHOTO PETYIIo-
BaHHS, aJe ¥ JJIsI OXOPOHH Ta 3aXUCTy IBOTO 00’€KTa
MpaBa IHTEIEKTYaIbHOT BIACHOCTI.

BaxmuBrM acriekToM 3a3HaYeHOTO IIPABOBOTO iH-
CTPYMEHTApil0 € 3axXO0Od IIPaBOBOTO PETYIIOBAHH,
OCKITBKM CaMe BOHHU BKa3ylOTh Ha MEXi Ta IIIHOHHY
MIPaBOBOTO BIUIMBY, SIKHH 3MIHCHIOETHCS Ha 00 €KTH
MIPaBOBOTO PETYIIOBAHHS.

BomHouac cii 3ayBakuTH, 110 IIPABOBE PETyIIOBAH-
HsI 3arajioM, 30KpemMa, KOMepIiiHOT TAEMHHII B YKpaiHi
0e3rmocepeTHbO OB’ I3aHE HE JIUIIE 3 TAKHM TEPMiHOM,
SIK 3aXiJ MPaBOBOTO PETYIIOBaHHS, alle W i3 TaKUMH,
SIK «METOI» Ta «3aCO0M» TaKOTO peryiroBaHHs. Bon-
HOYAC, BPaxOBYIOUH TOW (PakKT, IO BCi MepepaxoBaHi
MOHSTTS BIJICYTHI Ha 3aKOHOJIABUOMY PIiBHI, HEOOX1IHO
3BEPHYTHCS IO HAyKOBOI JIITEpaTypH 3 METOI0 BH3HA-
YEeHHS iX CyTHICHOTO 3MICTY.

Bignoinao 10 «Tiymaunoro crioBuuka» B. [Jlans,
METOI — M€ CHOCIO, MOPSNOK; YCTAHOBICHHH IMIISIX
IUSL XOIy, AOCSTHEHHS 4YOTrOCh, Y BUINIAL 3araibHUX
npaBuir,

[Ipu 11bOMY B HayKOBIH JTiTepatypi ImiJ METOIOM Ipa-
BOBOTO PETYIIOBaHHS PO3YMIIOTh CBOEPITHHN CHOCIO
BIIMBY Ha CYCIUJIbHI BITHOCHHHU 3 METOIO 1X BPETYIIIO-
BaHHJ, [0 BUPAXKAETHCS Y BCTAHOBJICHHI 32 IOTTOMOTOIO0
HOPMH TIpaBa BU3HAYCHOTO (MOYKJIIMBOTO 1 HAJIC)KHOTO)
CTaHy BOJII CYO’€KTIB y X B3a€MOBIIHONICHHSX OJUH 3
OJTHMM, a TaKOX II0JI0 OakKaHUX Pe3yybTariB iX MOBO-
JDKEHHS; TMi 3aX00M — CYKYITHICTh Iifi abo 3acobiB
JUTS IOCSITHEHHSI, 371CHEHHS 9Y0T0-HeOy/Ib, a I 3aC0-
0OM — TIpUHOM, SIKYCh CHEHIabHY Jif0, IO Ja€ MOXKITH-
BICTh 3MIHCHUTH I110-HEOY/Ib, JOCSITTH YOT0OCh; CIOCIO®.

3a tBepkeHHsM €.B. KOpkoBoi, 1Bl ocTaHHI KaTe-
ropii po3pi3HIOTECS HE CYTHICHUMH BiJIMIHHOCTSIMH,
a THM, IO «3aXiJl» BiIoOpakae MHOXHHY, a «3aci0» —
onHuHy. OTXKe, KaTeropiiiHi MOHATTS METOY, 3aXO0y Ta
3ac00y CIBBIAHOCSTHCS SIK ITiJIe i YacTHHU .

Crij 3a3Ha4MTH, IO B TEOPIi MpaBa MOHSITTS «IIpa-
BOBI 3aCO0M» PO3IVISIIAETHCS TIO-PI3HOMY.

Hanpuknan, nHa aymky C.C. AuekceeBa, NmpaBoBi

4 Tonkoblil cnoBaps B. Jlans On-Line. — PenyOnukaiys BbIIONHEHA
Ha ocHose Il m3ganns . URL: http://vidahl.agava.ru/P099.HTM#15613.

5 T'opurereB B.M. IlonsiTie MeTona MpaBOBOTO PEryIHPOBAHHS H €ro
Pa3sHOBHIHOCTHU. YueHsle Tpynsl CBEPIIOBCKOTO IOPHINIECKOTO HHCTH-
tyTa. 1966. Beim. 5.

® CHOBHHUK YKpalHCbKOI MOBH. AKaIEMIYHHI TIYMAYHHN CIOBHUK
(1970-1980) // 27 sxoBtHs 2017. URL: http://sum.in.ua/s/zasib.

7 IOpkoBa €.B. AnMiHICTpaTHBHO-IIPAaBOBa OXOPOHA IIpaBa iHTEIEKTY-
aJIbHOI BJIACHOCTI B YKpalHi : AMC. ... KaHA. 1opua. Hayk : 12.00.07; 3armo-
pi3. Ham. yH-T. 3amopixoks, 2011. C. 204.
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3ac00M 3apaxOBYIOTBhCS JIO KaTeropid 3araJbHOTO Ta
VHIBEpCAJIBHOTO TMOPSIKY, SIKi OXOIUTFOIOTh BECh HOPH-
JUYHUAN THCTpYMEHTApii: IOPUIWYHI HOPMHU Ta 1HIII
IOPUIMYHI IHCTPYMEHTH, a TaKOX «CTPYKTypH» (KOH-
CTPYKIIii) FOPHINYHOI peryJIsii®.

C.K. bocran BBaxkae, Mo NMpaBOBUMHU 3acO0aMH €
nepeadaueHi MpaBoM (3aKOHOM, 1HAMBIIYyabHUM TIpa-
BOBUM aKTOM, JIOTOBOPOM) FOPHJIMYHO 3Hadymi mii (ix
TIOETHAHHS Ta KOMOIHAITis), sIKI 3IHCHIOIOThCS CY0 €K-
TaMH 3 BIJIOBITHUM CTYIICHEM JIO3BOJIB 4M He 3a00-
POHEHUMH 3aKOHOM CIOCOO0aMH UTS 3aJ0BOJICHHS IX
IHTEpECIiB, TOCATHEHHS COIIAJIbHO KOPUCHUX IiIeH. Sk
PI3HOBHJI TIPABOBUX 3ac00iB, I1i il € He (PaKTHYHUMH,
a 3MOJIeITLOBAaHUMHU Ta 3a0e3MeUeHUMH HOpMaMH TIpaBa,
BUKOPUCTOBYIOTHCSI SIK IHCTPYMEHT 3J[IICHEHHS BiJIIO-
BiJTHMX TPaBOMIpHUX JIil, BOJAHOUYAC OB’ SI3aHMX 13 3a-
XICTOM ITOPYIIEHOTO MIPaBa 9 3a0€3MEUEHOT0 3aKOHOM
inrepecy °.

3i cBoro 00ky, A.B. Manbko 3ayBaxkye, 1110 IpaBo-
BUMH 3ac00aMu € BCi Ti FOPUAMYHI THCTPYMEHTH, 3a
JIOTIOMOTOF0 SIKMX 3aJI0BOJIbHSIOTHCSI THTEpECH Cy0’ €K-
TiB MpaBa, 3a0e3MeuyeThcsl JOCATHEHHS MOCTABICHUX
uitent.

Mu BBaXaeMO JOCHTh OOIPYHTOBAHOK) ITO3HUIIIIO
H0.B. Sxumrist, sikuii 3a3Haudae, MO0 TPaBOBI 3acOo0HU
nepea0avaroTh y3arallbHIOBaJIbHI FOPUIMYHI CIIOCOOU
3a0e3MedeHHs THTepeciB Cy0’ €KTiB MpaBa, JOCATHCHHS
MOCTABIICHHUX IIiJICH; BiAOOpakaroTh iH(pOpMaIiiHO-e-
HEPreTUYHI AKOCTI Ta PECypCH Mpaga, 110 Hajaae iM 0Co-
ONMMBOI FOPUAMYHOI CHIIM; € CKJIaJIHUKAMH MEXaHi3My
MIPAaBOBOTO PETYIIOBAHHS; MPU3BOIATH 0 IOPHIMYHIX
HACJIIJIKIB; JIOTPUMAaHHS IMX 3ac00iB 3a0e3IMeuyeThes
JepKaBoro™,

Sk GaunMoO, BH3HAYANBFHUMHU O3HAKaMHU IPAaBOBHX
3ac00iB € Te, IO BC1 BOHH € IOPUINYHAMH 1HCTPYMECH-
TaMu (FOPUIMYHO 3HAYYIIUMH JiSIMH), SIKI CIIPSIMOBaHI1
Ha 3a0e3MeYeHHs THTepeCiB Cy0 €KTIB NpaBa JIePIKaBOK
B 0001 MEBHUX Cy0’€KTIB.

[Ilo0 HOpMATUBHOCTI TpaBa B IJIOMY Ta HOpMa-
THUBHOCTI SIK O3HAKH MPAaBOBUX 3aCO0IB MOTOAMMOCS 13
K.I. BonuHkot0 3 MPHUBOAY TOTO, MO TOHSATTS HOpMa-
THUBHOCTI ITpaBa K HE MEHIII BaXKJIMBa 1 HE0OXiHa HOTO
03HaKa BKa3ye, 110 HOPMATHBHICTh BUSIBIISIE CEHC 1 came
NpU3HAYCHHS MpaBa. HopMmaTHBHICTIO mpaBa IO cyc-
IMJIBHOTO SKUTTS BHOCSTHCS ICTOTHI €JIEMEHTH €IHOCTI,
PIBHOCTI, MPUHIIMIIOBOI OMHAKOBOCTI — IIPAaBO BHCTYIIA€E
SK 3arallbHUE MacmTal, Mmipa (peryisarop) TMOBEIiH-
KU Jozieil. 3a JOIOMOTOI0 HOPM IIPaBO PETYIIOE Pi3Hi
CYCIUIbHI BIHOCHHHM, CJIYTY€ 3HApSISIM BTIJICHHS B

8 Anekcee C.C. IlpaBoBi 3aco0u: moctaHOBKa HPOOJIEMH, MOHSTTS,
knacucikanis. CoBerckoe rocyaapetso u npaso. 1987. Ne 6. C. 13-16.

9 Teopist nepxasu i npasa : Hasu. noci6. / C.K. Bocran Ta in.. Kuis :
Axanemis, 2013. C. 346.

10 Teopust TocynapcTsa u mpasa : Kype jekiuii / noxa pen. H.. Maryso-
Ba u A.B. Manbko. Mockga : FOpucts, 1999. C. 672.

1 Sxumens 10.B. Ily6miune amminicTpyBaHHS CHEpO0 KyIBTYPH :
aBroped. auc. . Kaua. ropua. Hayk : 12.00.07; Hai. akag. BHyTp. cripas.
Kuis, 2012. C. 20.
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HOOIYHOI yIPaBIIHCHKOI Ta 1HINOI JTiSUTBHOCTI. Y HOp-
MaTHBHOCTI € OJlHa ICTOTHA pHCa: MPABO BUPAKAETHCS
B HOPMAaTHBHHX Yy3arajibHEHHsX (3arajbHi J03BOIH,
3arajbHi 3a00pOHU, 3arajibHi 3000B’I3aHHS), SIKi BCTa-
HOBITIOIOTh MEXI1 JIOCSITHYTOT CBOOOJM, MEXI MIiX CBO-
001010 1 HECBOOOJIOIO Ha IIEBHOMY CTYIICHI CYCITIJIBHOTO
nporpecy*2.

BpaxoByroun TeopeTHYHI 3700YTKH JIOCIITHHUKIB
[10/I0 HOPMATHBHOCTI SIK 03HAKH ITPaBa, & TAKOXK MPaBo-
BHX 3ac00iB, 3ayBa)KMMO, 1[0 TiJl HOPMATHBHO-IIPABO-
BHMH 3aXOJIaMU 3a0e3MeueHHs] KOMEPIIHHOT TaEMHUI
HEOOXIJTHO BBa)XaTH BCTAHOBJICHI 3aKOHOM IOPHIAY-
Hi IHCTPYMEHTH, 3a JIOMOMOTO SIKUX IMependavyeHi Ha
3aKOHO/IaBYOMY PiBHI Cy0’€KTH 31MCHIOIOTH BIUIMB Ha
CYCIUIBHI BITHOCHHH y c(epi MpaBoOBOTO peryItOBaHHSI
KOMEPIIIHOT TAEMHHIII 3 METO0 3a0e3TeueHHs MpaB uu
3aXUCTy MOPYIICHOTO MpaBa cy0’ €KTiB IpaBa Ha KOMeEp-
IHHY TAEMHUITIO.

BomHouac ciijt 3a3Ha4MTH, [0 Y HAYKOBIH JIiTeparypi
HABOJMTHCS HEBUYEPITHUHN MEPEIIiK MPaBOBHUX 3ac00iB,
JIO SIKMX JOCJITHUKH BITHOCSATH TaKi: HOPMHU 1 IPUHIIH-
IM [IpaBa, [IPAaBO3aCTOCOBHI aKTH, IOTOBOPH, FOPHIHYHI
(hakTH, cy0’€KTHBHI TIpaBa, FOPUINYHI 000B’SI3KH, 3a-
O0poHH, 3ac00H 3a0XOUCHHS, 3aCO0U MOKApaHHs, aKTH
peamizamii mpaB 1 000B’s3KiB; BHJAHHS ITiJ3aKOHHUX
HOPMATHBHO-TIPABOBUX aKTiB Ha OCHOBI 3aKOHY, Ha HOT0O
BHUKOHAHHS Ta BIAMOBIIHO JI0 HHOTO, ITPOLIEC CKACYBaH-
HSI Ta 3MIHHU IIUX aKTiB, IPABUIIbHE 3aCTOCYBAHHS 3aKO-
HiB Ta in.%, a TakoK pi3HOMaHITHI iX Kiacugikamii: 3a
rajgy3eBOI0 HAJICKHICTIO BHOKPEMIIIOIOTH KOHCTHUTY-
ilHI, aJMIHICTPaTUBHI, KPUMIHAIIbHI MPaBOBi 3acO0U
TOIIO; 3@ XapaKTepOM: MaTepialibHi Ta MPoLeCcyasbHi; 3a
1H(hOPMAIIHHO-TICUXOJIOTTYHOK CIPSIMOBAHICTIO: CTH-
MYJIFOIOU] (320XOUYCHHS, MIBIH, JTI03BOJIM), OOMEKYHOUl
(oxapanHs1, 3a60poHH, 000B’SI3KH) 4.

BomHouac yci 6e3 BHHATKY JOCITIIHUKH BiTHOCSThH
HOpMY TIpaBa J0 IPaBOBHX 3ac00iB, 2 TOMy B KOHTEKCTI
JIOCITI/PKEHHSI HOPMAaTUBHO-TIPABOBUX 3aXOJIiB 3a0e3re-
YeHHST KOMEPIIMHOT TAEMHUII CIIiJ 3MIMCHUTH aHali3
[PABOBHUX HOPM, [0 PETYJIIOI0TH 3a3HaueHy cdepy.

[Ipu npomy Oe33anepeyHUM € TOHW (akT, Mo mep-
BUHHHUM €JIEMEHTOM IPAaBOBOrO PEry/IIOBaHHs 3ara-
JIOM, 30KpeMa, KOMEpIIHOI TaeMHHINI B YKpaiHi €
HOpMa TIpaBa, IiJ SKOK B TeOpii mpaBa poO3yMIEThCS
3arajJbHOOOOB ’SI3KOBE TPABWIJIO TOBEIIHKH (3pa3oxk,
Macmitad, erajoH), 1o chopMyBajaocs B CyCIHiJb-
CTBI BIJIIOBIHO JIO BU3HAHOI B HHOMY Mipu CBOOOIH,
chopMmynboBaHe (CaHKIIIOHOBaHE) 1 3a0e3meueHe aep-
’KABOIO SIK FOPUMYHO 3HAYYIIUH 3aci0 peryioBaHHS
CYCIIIBHUX BiTHOCHH',

2 Bonuuka K.I. Teopis aepkasu i npasa : Hasy. noci0. Kuis : MAVTI,
2003. C.240.

© Tuxomupos 10.A. TpaBoBoe perynupoBanue: TeopHst U MpaKTHKa:
MoHorpadus. Mocksa : @opmyaa npasa, 2008. C. 400.

4 AkrtyanbHi mpoOieMH Teopii JepKaBH Ta IpaBa : HaBd. I0CIi0-
nuk / €.B. binoszeopos, €.0. I'iga, A.M. 3aBanbHuil Ta iH.; 3a 3ar. pe.
€.0. I'ign. Kuis : @OIT O.C. Jlinkan, 2010. C. 260.

15 Ckakyn O.®. Teopusi TOCyAapcTBa U MpaBa (DHIMKIONCANICCKUIT
Kypc) : yaeOHuUK. XapbkoB : Dcnazna, 2007. C.839.
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Sk BiJIOMO, MPaBOBI HOPMH MICTATBCS Oe3mocepes-
HBO B JDKEpesiax MpaBa — 3aKOHAX 1 MiJJ3aKOHHUX aKTax
(nmocranoBax KabGinetry MiHnicTpiB Ykpainu, BepxoBHol
Panu VYkpainm, ykaszax Ilpesunenrta Ykpainu, Hakazax
MIHICTEpPCTB, aKTaX OpraHiB MiCIIEBOIO CAMOBPSITyBaH-
HSI TOIIO).

VY cdepi paBOBOTO peryiOBaHHSI KOMEPIHHOT Ta-
€MHHMIN B YKpaiHi BU3HAYAJILHUMH € ToJioxkeHHs1 KoH-
cTuTyIil Ykpainu, ska y ctT. 41 nepenbadae, mo KoxeH
Ma€ TPaBO BOJIOJITH, KOPUCTYBATHUCS 1 PO3TOPSIKATUCS
CBOEIO BJIACHICTIO, PE3yJbTaTaMH CBO€i 1HTEICKTyallb-
HO1, TBOpYOi IisuIbHOCTI. [lpy 1bOMY BiZMOBIIHO JIO
cT. 13 neprkaBa 3a0e3reuye 3aXUCT MpaB ycix cy0’eKTIB
npaBa BIACHOCTI 1 rocrogaproBaHHs'®.

BonmHoyac HEOOXiHO 3ayBayKUTH, IO IOJIOXKCHHS
KoucTuTytii YkpaiHu KOHKPETH3YIOThCS 1 HaOyBarOTh
TOJIATBIIIOTO PO3BUTKY y MacuBi 3akoHiB. 11]o cTocyeTs-
¢sl KOHKpeTH3allii HOpM y chepi MpaBoBOro peryJitoBaH-
HSl KOMEPIIMHOT TaEMHUII B YKpaiHi, 3ayBa)KHMO, 1[0
BOHU OTPHMAJIN MOAAJIBIINNA PO3BUTOK Y TaKUX KOIHW-
¢dikoBaHUX 3akoHaX, sK [IMBUTLHHMI Komekc YkpaiHw,
Tocnogapcrkuit komeke Ykpainu, KpuMiHaabHHN KO-
nexc Ykpainu, Kogeke YkpaiHu mpo ajaMiHiCTpaTHBHI
MIPaBOITOPYIICHHS.

OCHOBOITOJIOXKHI HOPMH THCTHUTYTY TPaBOBOTO pe-
TYJTIOBaHHS KOMEPIIHHOT TaEMHUII B YKpaiHi mepe-
Oaueni [{uBinmbHUM KomekcoM (mam — I[K) Ykpainu.
3o0kpeMa, 1. 46 «IIpaBo iHTENEKTyallbHOI BIACHOCTI
Ha KOMEPIHHY TaEMHHMIO» y KHH31 derBepTiii 11K
Vkpainu «I[IpaBo iHTENEKTyalIbHOT BIACHOCTI» MICTUTh
BCHOTO YOTHPH CTaTTi, SIKi PEryJOOTh BIIHOCHHH,
MOB’sI3aHI 13 KOMEPIIHHOI TaeEMHHIICI0 B YKpaiHi.
B mux cTarTaX Haa€ThCS MOHATTS KOMEPIIITHOT TaeM-
HUIIl, BU3HAYAIOTHCSI MalfHOBI IIpaBa iHTENEKTYaIbHOT
BIIACHOCTI Ha KOMEpLIHHY TAa€MHUIIIO, CTPOK YHHHO-
CTI TIpaBa 1HTEJICKTYaIbHOI BIACHOCTI HA KOMEPIIHHY
TaEMHHIIIO, @ TAKOXK BCTAHOBIIIOETHCS 000B’ 30K Opra-
HaMHU JIeP)KaBHOI BIIaH 3/11HCHIOBATH OXOPOHY KOMep-
uifiHo1 TaemMuauUI .

Crig TakoXX 3a3HAYUTH, 10, BPAXOBYIOUU MOTPEOU
e(exkTuBHOTO 3a0e3MeueHHs NpaB cy0’eKTiB TpaBa iH-
TEJEKTYyalIbHOI BJIACHOCTI Ha KOMEPIIHHY TaEMHHIIIO,
KOHCTUTYIITHO-TIPABOBI HOPMH BUMAararTh MOJallb-
IIOT0 PO3BUTKY MUISIXOM KOHKPETH3allii iX HOpMaMu He
JIMIIE TTPUBATHOTO TpaBa, aje i MmyOIiuHOro, 30KpeMa
aJIMiHICTPaTHBHOTO.

Och YoMy 3aKOHOJABEIlb TepeadadyuB BiJMOBIIHI
HOpMH Y c(epi MPaBOBOTO PETYJIFOBAHHSI KOMEPIIHHOT
taemaumi y Kogekci YkpaiHu Tpo ajaMiHICTpaTHBHI
MIPABONIOPYIICHHS. 3a3HaYeHI HOPMU Tepe0adaroTh al-
MIHICTpaTHBHY BIAMOBIIaIbHICTE 32 cT. 164-3KYnAIL
«HenobpocoBicHa KOHKYpeHIis», cT. 51-2 «IlopyrieH-

1 Koncruryuist Vkpainu, npuiiHsaTta Ha 1'stiii cecii Bepxosroi Paju

Vkpainu 28 uepBHs 1996 p. : (31 3MiHaAMH, BHECEHUMH 3T1JHO i3 3aKOHOM
VYipaiau Ne 2222-1V Bin 8 rpynus 2004 p.). Binomocti Bepxosnoi Paaun
Vkpainu. 1996. Ne 30. C. 141.

7 Husinsuuii Kogexe Yrpainu Big 16 ciuns 2003 p. Ne 435-1V. URL:
http://zakon3.rada.gov.ua/laws/show/435-15/paran2312#n2312
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HS TIpaB Ha 00’ €KT IpaBa iHTEIeKTyaIbHOI BITACHOCTI» 8.

[opsin 13 M [ocnogapepkuii Koeke Ykpainu Ta-
KOX MICTHTh HOPMH, IO PETYIOIOTh OKPEMi MHTaHHS
MPaBOBOIO PETyIIOBaHHS KOMEPIIMHOT Ta€MHHIII, 30-
Kpema: HemnpaBOMipHE 30HMpaHHS, PO3TOJOIICHHS Ta
BHKOPUCTAHHS BiJIOMOCTEH, 1[0 € KOMEPIIIMHOK TaeM-
HULEero .

OxpeMi MOJOKEHHS, IO IEBHUM YHHOM CTOCYIOTh-
Cs1 KOMEPIIIHHOT TAEMHHIII, MICTSTBCS y TAKHX 3aKOHAX:
3akoni Ykpainu «[Ipo iHdopmarito», 3akoHi Ykpainu
«IIpo AHTHMOHOTIONBHHI KOMITET YKpaiHW», 3aKoHi
VYkpainu «IIpo 3axucT BiJl HeTOOPOCOBICHOI KOHKYPEH-
mii», 3akoHi Ykpainu «[Ipo HaykoBo-TexHIYHY iH(DOpP-
MaIlifo» Ta HIIUX.

Sk yke OyIio HaroJIOMICHO, B 3a3HAYCHUX BHIIE aK-
TaxX MICTATBCS JIMIIE 3arajibHi MpaBuia y cdepi BUSB-
JIeHHsI, 300py, aHATI3y Ta nepeaavi iHpopmailii, ska 3a-
3HaueHa K KOMEpIIiiiHa, a TaKOX OKPEeMi MOJIOKCHHS,
SIKI MICTSITh HOPMH, IO Tepe0adaroTh BiJIMOBIIATb-
HICTP 3a IIOPYIICHHS MTPaB Ha KOMEPIIHHY TaEMHHUIIIO.

[Ipote HEBpETYIIHOBAHOIO 3aTUITAETHCS BEITUKA Kb~
KICTh TIMTaHb, IO CTOCYIOTHCS KOMEPIIHHOT TAEMHHUIII,
30KpeMa Taki: CTBOPEHHsI, BHKOPUCTAHHS, 30epe/KeHHS,
MOXKITHBICTB 3apaxyBaHHS Ha OallaHC IiIIPUEMCTBA SIK
HEMaTepialibHOTO aKTHBY KOMEPIIIHHOT TaEMHUII, 0XO-
pOHA Ta 3aXUCT OCTAHHHOI, BIATIOBINANBHICTE JEpKaB-
HUX OpTaHiB 3a PO3TOJOIICHHS KOMEPHiHHOI TaEMHHUII
TOIIIO.

OTxe, MOYKEeMO KOHCTaTyBaTH (aKT HEYI0CKOHAICH-
HSl HOPMaTHBHO-IIPAaBOBOI 0a3m y cepi BUKOPHUCTAHHS
KOMEpIIHHOT TaeMHMII. [IpoBeieHI aHali3 CBITYHTH,
10, Ha HAIly JyMKY, BHPIMICHHSIM IPOOIEMAaTHKH Cy-
YaCHUX 3arpo3 OXOPOHH KOMEpILIHHOI TaeMHHUI B Ha-
Il iep)kaBl MOXKe CTaTH NMPUHHATTA 3aKOHY YKpaiHu
«IIpo KoMepIiiHY TAEMHUITIOY, 1€ 1 TOTPIOHO BpaxyBa-
TH BCi pOOJIEMHI MUTaHHS B il chepl Ha 3aKOHO/IAB-
YoMy piBHI.

BomHouac oyeBHIgHHM € Te, IO moTpeda 3adesre-
YeHHS e(EKTHUBHOI OXOPOHH KOMEPIIHHOT TAaEMHHMII B
VYkpaiHi BUMarae Bif OpraHiB ITyOIivHOI amMiHiCTpaIil
BCTAHOBIICHHS HOpPM IIpaBa IIiJI3aKOHHOTO XapakTepy.
HeoOxigHicTh BCTAHOBJICHHS HOPM IpaBa IiA3aKOHHO-
TO XapakTepy TaKoXK 3yMOBJIEHA THM, IO HOPMH 1 IIPH-
IIUCH, SIKI MICTATHCS B 3aKOHAX, HE MOXYTh OXOIHUTH
BCI aCIICKTH i HaIPsIMU 3a0€3MCUCHHST OXOPOHH KOMEp-
[iftHOT TaeMHHMII B YKpaiHi, a TOMY 1 BUHHAKAE MOTpe-
0a KOHKpeTH3allii Ta AeTani3alii 3aKOHOJAABUUX HOPM Y
cepi 3a0e3MeUeHHsT OXOPOHH KOMEPIIIIHOT TAEMHUIII B
VYkpaiHi.

Hamu ke Oyito HarolomeHo Ha BiICYTHOCTI OKpe-
MOTO MPABOBOTO aKTa, IO PETYIIOE BITHOCHHU Y ce-
pl 3abe3neyeHHs] MPaBOBOI OXOPOHM KOMEpLIHHOI Ta-
€MHUII B YKpaiHi, a TOMy MO)KEMO KOHCTaTyBaTH, IO

18 Komexce YkpaiHu Hpo aMiHICTpaTHBHI [PaBOIOPYIICHHS B 7 Ipyl-
ms1 1984 p. Ne 8073-X. URL: http://zakon2.rada.gov.ua/laws/show/80731-
10/paran3896#n3896.

¥ Tocrnopapebkuii kofexe Vkpainu Big 16 ciuns 2003 p. Ne 436-1V.
URL: http://zakon2.rada.gov.ua/laws/show/436-15/page.
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OKPEMOTO ITiJ]3aKOHHOTO aKTa B Iil cdepi, Tak caMo sIK
1 3aKOHY, TAKOK HEMAE.

OpnHak, BpaxOBYIOUM TOH (haKT, M0 3aKOHOAABEIlh
BiITHOCHTh KOMEPI[IIHY TaEMHHUIIIO 710 00’€KTIB TpaBa
IHTEJIEKTYaIbHOT BIIACHOCTI, Ha Hel MOMUPIOIOTHCS BCl
MiJ3aKOHHI aKTH, 110 CTOCYIOTHCS BCIX 00’ €KTIB Mpana
IHTEJIEKTYaJIbHOT BIIACHOCTI 3arajioM.

CucreMy MiJI3aKOHHUX aKTiB y cepi oXopoHu Ta 3a-
XUCTy 00’ €KTIB MpaBa 1HTEIEKTYaJIbHOI BIACHOCTI, 30-
KpeMa, Ha KOMEPIliifHy TAEMHUITIO, YTBOPIOIOTH!

1) mi3akoHHI akTH, 0 BUaaHi [IpesuaeHTom Ykpa-
ian. Hanpukian, 3a octanni poku [Ipesunent Ykpainn
BUIaB 0araTo ykasiB, IO CTOCYIOTHCSI OXOPOHH Ta 3aXH-
CTy TIpaBa IHTEJIEKTYyaIbHOI BIACHOCTI, 30KkpeMa: «I[Ipo
3aXO¥ IMOAO OXOPOHH IHTENEKTyaslbHOiI BIACHOCTI B
Vxpaini» Big 27 xBitHs 2001 p., «[Ipo 3axoam miomo
TIOCHJICHHSI 3aXHCTY IpaBa BIACHOCTI» Bix 12 moToro
2007 p., «IIpo onTHMi3aIlif0 CHCTEMH IICHTPAIIBHUX Op-
raHiB BUKOHABYOI BiIawy» Bia 9 rpymHs 2010 p. Ta iHmi;

2) moctanoBu KabGiHery MinicTpiB YkpaiHu, IO
CTOCYIOTBCSI OXOPOHH Ta 3aXHCTy IpaBa iHTEIEKTyalb-
HOi BiTacHOCTI, 30Kkpema: «IlomoxenHs npo MiHicTep-
CTBO €KOHOMIYHOTO PO3BUTKY 1 TOPTiBJIi YKpaiHW» Bij
20 cepmast 2014 p., «IIpo 3arBepmxenns [lomoxkeHHs
PO TIPEJCTABHUKIB y CIIpaBax IHTEICKTYyaJIbHOI Biac-
HOCTI (ITAaTeHTHUX MOBipeHUX)» Bix 27 cepmnrst 1997 p.,
«IIpo 3arBeppkenHs HamionameHOTO cranmapty Ne 4
«OIIiHKa MafHOBHX MPaB 1HTEJIEKTYaJIbHOT BIACHOCTIM»
BiJt 3 »xoBTHs 2007 p., «IIpo 3arBepmkenns [lonoxeHHs
npo KoopnuHariiiiHy pajiy 3 muTaHb 3aXUCTY MpaB iHTe-
nekTyabHol BacHocTi YEDA Tta cxiany Koopaunarri-
HHOT paam» Bix 2 ymmHs 2008 p., «I[Ipo BHECeHHSs 3MiH
Jo neskux aktiB Kabinety MiHicTpiB YKpaiHu 3 TUTaHb
IHTENIEKTYaIbHOT BIacHOCTI» Bin 14 BepecHs 2011 p.;

3) iHII1 TI3aKOHHI aKTH OpraHiB BIAHUX TOBHOBA-
JKeHb y c(hepi OXOPOHH Ta 3aXUCTy 00’ €KTIB IpaBa iHTe-
JICKTYaJIbHOT BJIIACHOCTI, B TOMY YHCJIi 1 Ha KOMEpIiHHY
TAEMHHUIITIO.

Omxe, Ha MIJCTaBl JOCTIIKCHHS aIMIiHICTpaTHUB-
HO-TIPABOBUX HOpPM y cdepi 3a0e3rneueHHs] MpaBoBOl
OXOPOHM KOMEPIIIHHOT TAEMHUIII MOKEMO 3pOOUTH TaKi
BHUCHOBKH:

1) agMiHICTpaTHBHO-TIPABOBI HOPMH 3a0€3MCUYCH-
HS TIPaBOBOT OXOPOHM KOMEPIIIHOT TAEMHHIII BTIJICHO
Oe3nocepelHbo B JpKEpeiax aJMiHICTPATHBHOTO TpaBa:
Koucrutymii, Kogekci YkpaiHu mpo aaMiHICTpaTHBHI
MPaBOIIOPYIICHHS Ta IHIINX 3aKOHAX YKpaiHW, mocra-
HoBax Kabinetry MinictpiB Ykpainu, ykazax [Ipe3uieH-
Ta, aKTax IHIMX cy0’€KTIB MyOJIIYHOI aJaMiHICTpallii, a
TaKOX 1HIMUX JpKepesax mnpasa — L[UBUTBHOMY Ko/eKci
Vkpainu, [ocniogapchbkomMy Kojiekei YKpaiHu ToIIo;

2) mpaBoBa HOpMa y cdepi 3ade3redeHHs PaBOBOI
OXOPOHH KOMEPIIHHOT TAEMHHUIII — II¢ 3araJIbHOO0OB’ 13-
KOBE IPaBWIIO TOBENIHKH, BCTaHOBJIECHE BepxoBHOIO
Panoro VYkpainm, Ilpesumentom VYkpainu, KabGinetom
MinictpiB  Ykpainu, MIiHICTEpCTBOM EKOHOMIYHOTO
PO3BUTKY 1 TOpriBii YKpaiHu, MiHICTEpCTBOM OCBi-
TH 1 HayKu YKpaiHU Ta OSSIKUMH IHIIUMH Cy0’€KTamu
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myOJIiYHOT  aJIMIHICTpamii 3 METOK pPeryJtOBaHHS
CYCHUIBHUX BIJIHOCHH MIOA0 3a0E3INEUCHHS MPaBOBOT
OXOPOHH KOMEPIIIHHOI TaEMHHUIII, IO 320e3Meuy€eThes 1
TapaHTYETHCS ICPIKABOIO.

Jpyrum 3aco6om y chepi 3a0e3medeHHs] KoMepITiii-
HOT TAEMHWIII, HA HAIIly JTyMKY, € OXOPOHa KOMEPIiiHOT
TAEMHHIII CAMHUM Cy0’€KTOM TOCTIOIapIOBAHHS.

Bigmosimao 1o 4. 1 ct. 36 ['ocnogapchKoro Kouekcy
YkpaiHu BiZIOMOCTI, ITOB’s3aH1 3 BAPOOHUIITBOM, TEXHO-
JIOTI€10, YIPABIIHHAM, (PIHAHCOBOIO Ta 1HINOK JIisb-
HICTIO Cy0’€KTa rOCIOJIapIOBaHHs, [0 HE € JAeP>KaBHOIO
TAEMHUIICIO, PO3TOJIONICHHS SIKUX MOKE 3aBIATH KON
iHTepecaM Cy0’€KTa TOCIOJApIOBaHHS, MOXYTh OyTH
BH3HAaHI HOT0 KOMEPIIIHO TAaEMHHUIICHO.

3ayBa)KUMO, 110 TIeH 3aci0 Oe3rmocepeIHbO OB’ I3a-
HUH 13 TIepIIMM — MPaBOBOK HOPMOI y cdepi 3a0e3-
TICYCHHS MPaBOBOT OXOPOHM KOMEPIIWHOI TAaEMHHUII,
OCKUIBKM OCTaHHS 1 IMepeadavyae MOXKJIMBICTH TaKOTO
3aXHCTy Cy0’€KTOM TOCIIOIaPIOBAHHS.

e pa3 3a3Ha4MMO, IO YNHHUM 3aKOHOIABCTBOM
BH3HAYCHO, 1[0 KOXKHA IOpUAMYHA 0coba Mae y Biac-
HOCTI iH(opMaIliro mpo cebe Ta MOXKe BCTAHOBIIOBATH
MOPSAZIOK ii OTPUMaHHS IHIIMMH 0CO0aMHu, TOOTO Tij-
MIPUEMCTBO Ma€ IPaBO CAMOCTIHHO OOWMpaTH i TpU3HA-
YUTH 0Ci0, SKI MAaTUMYyTh JOCTYI JO iH(opMarlii, 1o
CTaHOBHTH KOMEPIIHHY Ta€MHUIIIO, TIpaBHiIa 0OPOOKH
iH(opMalrIii Tomo.

OnHak ciix 3BEpHYTH yBary, o KOMEPIHHOI Ta-
EMHHIICIO MOXKe OyTH He Bes iHdopMmarlis. Bukimounuit
MepesTiK BIJIOMOCTEH, 110 HE CTAHOBJIATH KOMEPIiHHOT
TAEMHHIII, MICTUTBCS B TTocTaHoBi Kabinety MiHicTpiB
Vikpainu i3 Takor camoro Ha3Bow?.

Cepen 1HIMMX 3aXOMiB, 3a3HAUCHUX Y 3aKOHI, MO-
KyTh OyTH 3aXOMU 31 CTBOPEHHS OKPEMOTO BLIIITY
CITy’)KOM O€3MEeKH MiANPUEMCTBA, OXOPOHU ITiIIMPHEM-
CTBa, Oprasizaiii MPOMYCKHOIO PEXUMY, HpUHOMY i
PO3CTaHOBKHM KaJIpiB, BHYTPIIIHLOTO PO3MOPSIKY JHS,
JOMYCKY 10 OKPEMHUX IPHUMIIIEHB, BBEICHHS TAEMHOTO
ITOBONICTBA, BCTAHOBJICHHS TOPSIKY KOPHCTYBaHHS
KOIIFOBAJIbHO-PO3MHOXKYBAIBHOK TEXHIKOKO, TH)XXKEHEp-
HO-TEXHIYHi, KpurrorpadidHi Ta 1HII 3aKOHHI 3aX0JIH,
METOIO SIKHX € 3aM00IraHHs HE3aKOHHOMY 3aBOJIOJIIHHIO
1 BUKOPUCTAHHIO KOMEPIIHHOT TAEMHUIII 1 KOH(1IeHITi-
iHo1 in(opmariiz.,

[Ipu npomy ¢izuuHa M FOpUAMYHA 0CO0a MOXKYTh
3MIACHIOBATH CaMO3axHUCT IMOPYIICHUX TIpaB, SKUH B
Teopii mpaBa IMEHY€EThCS SIK HEIOPUCIHUKIIIHHA Gopma
3aXHCTY.

Heropucnukiiifina gopma 3aXucTy KOMepIiiHOI Ta-
€MHHIII OXOIUTIOE CO0OKO JIii Cy0’€KTa TOCIoAaprOBaHHS
010 3aXMCTy HOTo MpaBa Ha KOMEPIiHHY TaEMHUITIO,
SIK1 37[IICHIOFOTBCS. HUM CaMOCTIHHO, 0e3 3BEpHEHHS 110
JIOTIOMOTY 10 Jep)KaBHUX a00 I1HIIUX KOMIIETEHTHHX

2 [Ipo mepeltik BiJOMOCTEH, 110 HE CTAHOBIISITH KOMEPIIHOT TAEMHUIL
: ITocranosa Kab6inery MinictpiB Ykpainu Bixg 9 cepmus 1993 p. URL:
http://zakon4.rada.gov.ua/laws/show/611-93-m.

2 Bacunpuak C.B., [annu 1.M. 3axuct komepuiiinoi Taemuuli B Ykpa-
THi. HaykoBuii BicHUK JIbBIBCHKOTO JIepKaBHOTO YHIBEPCUTETY BHYTpIIL-
Hix cipas. Cepist: «kExonomiunay. 2011. Ne 2. C. 321-328.
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opraniB. ¥ IIK Ykpainu npaBo Ha BHKOPUCTAHHS ITi€l
¢dopmu 3akpirieHe B cT. 19. Ocoba Mae paBo Ha camo-
3aXMCT CBOTO MpaBa i Ipasa iHII0i 0COOHU BiJI TOPYIICHb
1 IPOTHIIPABHUX TOCSTaHb.

OTXe, MO)KEMO KOHCTATyBaTH, IO JI€EBUM 3aCO00M
y cdepi 3a0e3eueHHs] OXOPOHU KOMEPIIHHOI TaEMHH-
11i, iepeadaueHIM Ha 3aKOHOJIAaBYOMY PiBHI, € OXOpOHA
KOMEPIIHHOT TAEMHUIII CY0’€KTOM TOCIIOJApIOBaHHS Ta
CaMO3aXHUCT Cy0’€KTa TOCIIOTAPIOBAHHS.

3 poro nmpuBoAy cij norogutucs i3 I.O. Anaporry-
koM 1 ILI1. KpaiiHb0BHM, SIKi IMiJKPECITIOIOTH HEOOX1 -
HICTh 3aXHCTY KOMEPIIIHHOI TAEMHHMIII HA T ITPUEMCTBI
IULIXOM PETyJIIOBaHHS TPYIOBHX BIIHOCHH, Ta BCTa-
HOBJIEHHS TIPABUJT Y JIOKATBHUX HOPMATHUBHHX aKTax?2,
HaykoBIli HaroJonIyroTh Ha BAKIMBOCTI KOMILIEKCHOTO
3aCTOCYBaHHS HAIpalbOBAaHOTO apCeHaly IIPaBOBUX
3ac001B, SIKUi J1aB OW 3MOTY 3aJICKHO BiJI BHYTPILITHBOT
Ta 30BHINIHBOT CHUTYyallii ONTHMI3yBaTH YIPaBITiHHS
E€KOHOMIKOFO Ha THX 3acajiax, 110 € HalHOuIbI e(heKTHB-
HUMH B MaclITadi sk ycie€i eKOHOMIKH, TaK 1 OKpeMHX 11
KiacTepis?,

Jlo ropuaMYHHMX 3aXOJIB HaJeXaTh TaKi CIOCOOH
OXOpOHM KOMEpIIHHOI TaEMHHUIN, SKi TepeadadaroTh
BUKOPUCTAHHS TICBHOTO KOMILJICKCY TPABOBHX 3acO0iB,
HaJaHWX 3aKOHOM 1 IMJ3aKOHHUMH aKTaMu oco0aM,
SIK1 3aKOHHO KOHTPOJIOIOTh TaKy iH(opMmarito. /1o HuX
BapTO BIIHECTH PO3POOJICHHS 1 NPUHHATTS JOKAJIbHHUX
HOpPMaTUBHUX (KOpIopaTHBHUX) akTiB: Ilepernik Bigo-
MOCTEH, SIKi CTAHOBJISITh KOMEpITiiHY TaeMHUIIO, [1om10-
JKEHHS TIpO KOH(IJICHIHHY 1H(pOpMaIlifo, KOMepIiiHy
TAEMHUITIO MiIIPHEMCTBA, [HCTPYKIIitO, sika 3000B’s13y€
CHIBPOOITHUKIB MIAMPUEMCTBA JTJOTPUMYBATHCS PEKHMY
HEPO3TOJIONMIEHHSI KOMEPIIHHOT TAaEMHUIN, YTOay Tpo
HEPO3TONIOMICHHS KOMEPIiHHOT TAEMHHII TOIIO.

Kpim ToTO, 5IK Yyke Oyiio 3a3HaueHo, Cy0’ €KTOM To-
CTIOIapIOBAaHHS PO3POOISIETHCS HU3KA JOKYMEHTIB IS
PETYIIIOBAaHHS TPYIOBHX BITHOCHH 13 TIpamiBHUKAMUA
3 MPHUBOIY OXOPOHH KOH(DiIeHIIHHOT iH(opMarlii, ska
Oyia HaJaHa oMy [T BUKOHAHHSI TPYIOBHUX (PYHKIIIH.

3a3HaucHi BUINE 3aX0IU MAIOTh TPOSKUHN XapaKkTep:

— MOCaJIOBI 0COOM 1 MPAIliBHUKH, SKi MAIOTh CIIPaBY
3 KOH(]1ICHITIITHOIO 1H(pOopMaIliero, 3000B’s13aHi 30epira-
TH ii B CEKpeTi; 0co0H, SIKI OTPUMAITH JOCTYIT JI0 Hei,
MOBHHHI OyTH MOMEpEKeHI, Mo Taka iHdopmallis €
KOMEPIIHHOK TAEMHUIICIO, 1 3000B’s13aH1 30epiratu i B
cekpeTi (He PO3roJIoNIyBaTH TPETIM 0c00aM), a TaKoK
HECTH BiJNOBIJANBHICTh 32 HEIMOTPUMAHHS KOH(IiIeH-
nidHocTi. HaltuacTiie Taka BiinoBilainbHICTh epeda-
4aeThCS B TPYIOBOMY JIOTOBOpPi a00 YKIaJCHOMY OKpe-
MOMY JTOTOBOPI 3 TIPAIliBHUKOM;

— ocoba, sKka 3aKOHHO KOHTPOJIOE KOHQIICHINIH-
Hy iH(pOpMaIlito, TTOBUHHA TIepea0auyuTH B KOHTPAKTI
31 CBOIMH KOHTpAarceHTaMH, SIKHM HAaIa€ThCS TOCTYII

2 Auppouryk I A., Kpaiines [1.I1. DxoHOMEYeCKast GE30MaCHOCTD MPE/I-
MPUATHS: 3aIUTa KoMMepueckoil TaifHbl. Kues : M3n. nom «MH Opey,
2000. C. 400.

2 Banuxaitno JI.B. Crpareris JepxaBu B CUCTEMI 3aKOHOIABYOTO pe-
TYJIIOBaHHS €KOHOMIYHHMX BiIHOCHMH. BicHuk Akaznemii mpaBoBHX Hayk
Vkpainu. 2006. Ne 1 (44). C. 129-138.
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1o Hel, 000B’S30K YTPUMYBATUCHh BiJl PO3TOJIOIICHHS
i TpeTiM ocobam, i TiepeadaYyUuTH BiIOBINATBHICTD 32
mopymieHHs 1mi€i TaemHaumi. OJHEM 13 croco0iB ¢ik-
carii o00B’s3Ky MO0 30epekeHHsT KOHDIICHIIIHOCTI
€ TIPOTHCTABJICHHS Ha BIAMOBITHUX TOKyMEHTax TpHU-
by «KOH]IIESHIIIIHOY» a00 «KOMEPIIiifHA TAEMHUIIS;

— 0co0a, sika 3aKOHHO KOHTPOIIIOE KOHQIACHIIIHHY
iH(pOpMaIlifo, TTOBUHHA BXXUTH HEOOXIHUX 3aXOIiB i3
HEJIONYIICHHS HECAHKI[IOHOBAHOTO JOCTYIy TPETiX
oci0 70 Hei, 30KkpeMa, IO MEePEIIKOKAITh TPOMHC-
JIOBOMY, C€KOHOMIYHOMY, KOMEPIIHHOMY IIITiOHAXKY.
HenorpumanHsS 1HX yMOB MOXe OYyTH IEPEIIKOIOI0
JUTSL 3aXHCTY «3aKOHHOTO IHTEpecy» 0COoOH, siKa 3aKOH-
HO KOHTPOJIOE KOH(ineHIiiHy iHdopmariro. MoxHa
CKa3ar, IIO0 I yMOBa € 000B’SI3KOBOIO IS TOKa3yBaH-
HS B Cyli B pa3i BUHUKHEHHS criopy. [Ipu mbomy cimij
raM’iITaTH, 10 caMe Yepe3 KOMIT FOTepHY MEpEexXy IMpo-
XOIIUTh HAMOIbIIE iH(pOPMAIlii, SKY, 3HAIOUH BiIIOBITHI
MIPUHAOMH TIOITYKY Ta 3HATTS KONIiB, MOYKHA BIITYUHTH.

OTxe, MPaBOBUM 3ac000M y cdepi 3a0e3rmeveHHs
KOMEPIIIHOT TAEMHUII € O(POPMIICHHSI Ha T ATPHEMCTBI
MIEBHHUX TOKYMEHTIB, IO 3a0€3eUyI0Th OXOPOHY Ta 3a-
XHCT KOMEPIIIHHOI TaEMHHMIII — HaKa3y, CTaTyTy, TPYIO-
BHX KOHTPAKTIB Ta YOI, IPaBIJI BHYTPIITHHOTO PO3IIO-
PAAKY, SIKI TIepe10adaroTh 000B’ I30K YTPUMYBATUCH BiJT
po3roomenHs ii TpeTiM 0codaM, a TaKoK BCTAHOBIIIO-
FOTh BIAMOBIJAIBHICTD 32 MMOPYIICHHS II€T TAEMHHIII.

Ha namy nymky, 3a3HaveHi Butie (GopMu 30epeiKeH-
Hs iH(pOopMallii, sKa CTAHOBUTh KOMEPIIIHY TAaEMHUITIO,
MAIOTh JIy’K€ BEJIHKE 3HAUCHHS, OCKLIBKH € IOPHIMIHOIO
OCHOBOIO JIJIS 3aJTy4SHHS JIO BiJINIOBIAJIBHOCTI TpalliB-
HUKA, SKIIO MaJio MICIIe pO3TOJIOMICHHS HUM iH(pOpMa-
i, M0 CTAaHOBUThH KOMepIiiHYy TaeMHMIO. Cy0’eKTH
TOCTIONIAPIOBAHHS CaMi PETYIIOIOTh BiTHOCHHHU ILOAO
BH3HAYCHHS Ta OXOPOHH KOMEPIIWHOI TAEMHUIN IILIS-
XOM TIPUHHSATTS BIAMIOBITHUX JTOKAIEHUX JTOKYMEHTIB.

e omarM paBOBUM 3aX010M y cepi 3abe3rnedeH-
HsI PABOBOT OXOPOHH KOMEPIIIITHOT TAEMHHIII € Cy0BUI
3aXHCT.

Y KOHTEKCTI JOCIIHKEHHS 3aC00IB CYTOBOTO 3aXH-
CTy Ha KOMEpULIHY Ta€MHUIIIO, CIIiIl 3BEPHYTH yBary
Ha TOUW (akT, Mo SKIO Cy0’€KT TOCMOIAPIOBAHHS, 110
HE3aKOHHO 3aBOJIONIB iH(OpMAIli€t0, KA € KOMEPIIik-
HOKO TAEMHUIICKD, HE OTPHMAB JKOJHOI BHUTOMU Bif ii
BUKOPHCTAHHSI, & TIOJAIbIIIE PO3KPUTTS | BHKOPUCTAHHS
KOMEPIIIHOT TAEMHUIII HE 3aBIACTh 30UTKY KOJUIIHBO-
My BJIACHHKOBI KOMEPIIIHHOI TaeMHWUIII, 3a00pOHHI 00-
MEKEHHS MO0 PO3KPHUTTS i BUKOPUCTAHHS HE OYIyTh
BBeZCHI*.

OTxe, MOKEMO KOHCTaTyBaTH, II0 B MEXax CyIOBOI
(hopMH 3aXUCTy TIpaBa Ha KOMEPIIHHY TAEMHHIIIO MOXK-
JIUBE 3aCTOCYBAHHS TAKUX BHUJIIB CAHKIIIH, SIK BIJIIITKOJTY-
BaHHS 30MUTKIB, 1110 epeadaveHo 4. 3 ct. 162 I'K Vkpai-
HH, Ta IITpadHi CaHKIIi.

OTxe, MOJKHA 3a3HAYHTH, IO 11 OJHUM IIPABOBHM
3ax0/IoM y cepi 3a0e3rneueHHsI TPaBOBOI OXOPOHH KO-

2 Hocik 10.B. I1paBa Ha KoMepLiiiHy TaeMHHUIIIO B YKpaiHi : MOHOrpa-
¢is. Kuis : KHT, 2007. C. 240.
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MepIiiHOT TAEMHHIII, HA HAIy JyMKY, € KOMIICHCAITis,
sIKa € OJTHUM 13 3aKOHOJIABYO 3aKPIIJICHUX CIIOCO0IB 3a-
XUCTY 00 €KTIB MpaB IHTEICKTYaIbHOT BIACHOCTI.

B HaykoBiii sitepatypi, 30kpema, O.A. Ilimonpuro-
POIO MiATpUMaHa JOIIJIBHICTh 3aCTOCYBaHHS KOMIICH-
carii 0 KOMEpIiiHOT TaeMHHMIII. ABTOP 3a3HadaeE, 10
KOMIICHCAIlisS] TIOBUHHA BHIUIAYYBATHCS, KPIM KOMIICH-
carrii 30UTKiB 1 IpUOYTKY, SIK Mipa TIOKapaHHS 3a Topy-
[IEHHs TIpaB, 1, MOXKJIMBO, B IHIIUX po3mipax®. [TuraH-
HS TIPO MOYKJIMBICTH 3aCTOCYBaHHS KOMITCHCAIIT MO0
KOMEPIIHHOT TAEMHHIII HE BUKJIUKAE CYMHIBY, OCKIJTBKH
el crmocid 3axucTy 3akpiluieHui y po3a. 35 «3araib-
Hi MTOJIOXKEHHS MPO TPABO THTEICKTYaIbHOT BIACHOCTI»
LK Vkpainu, TOOTO BiH 3aCTOCOBHMIA JIO BCIiX 00’€KTIB
npaBa iHTeNneKTyanbHol BiacHocti. Crarts 45(1) Yroau
TRIPS Takox mependadae MOXKIUBICTh 3aCTOCYBaHHS
CYJIOM KOMIICHCAITIi: CyJl MOXKe 3000B’s13aTH MOPYIITHUKA
BUIUIATUTH MPABOBIACHUKOBI aJ[CKBATHY KOMIICHCAIIIIO
3a IOHECEHUI HUM Y 3B 3Ky 3 IOPYIICHHIM HOTO TpaBa
IHTEJIEKTYaJIbHOT BJIACHOCTI 30MTOK, 3alOMIsIHUNA HOMY
UM TOPYIIHUKOM, SIKHHA CBiZIOMO 3HAaB a00 ITOBHHEH
OyB 3HATH, 110 3/IifICHIOE IPABOMOPYIICHHS .

BomHouac HeoOX1THO HArOJIOCHTH, IO CePe]l CHCTEMU
HOPMATHBHO-TIPABOBHUX 3aX0/IiB 3a0€3MCYCHHS KOMEPIIii-
HOI TAEMHUIN B YKpaiHi BaXJIMBY pPOJb BIITPAIOTh aJi-
MIHICTPAaTHBHO-TIPABOBI 3aX0[M Ta 3aCO0H, SKi B Teopil
aJIMIHICTPATHBHOTO TIpaBa BU3HAYAIOTHCS TIO-PI3HOMY.

Hanpuxman, A.T. KoMm3rok 3a3Havae, mo Imija ai-
MIHICTPATHBHO-TIPABOBUMH 3aco0aMHu  CJIIJT PO3yMi-
TH BCIO CHCTEMY aJIMiHICTPATHBHO-IIPABOBUX HOPM,
sSKa PO3MVISIAEThCA 3 TO3WIT iX (QYyHKIIOHATBHOTO
MPHU3HAYEHHS ISl BUPIMICHHS TIEBHOTO KOJa COIlialb-
HUX 3aBJlaHb, PETYJIFOBAaHHS BiIMOBIIHUX CYCITUIBHUX
BiIHOCWH. BmW3Hauaroum aJMiHICTpAaTHBHO-IIPABOBI
3acobu, A.T. Kom3iok 3Beprae yBary Ha ix Oararto-
MaHITHICT, IPH IEOMY BYCHHU 3ayBakye€, IIO BOHHU
€ B33aEMOIIOB’SI3aHUMH 1 B3AaEMO3AJCKHUMH, CTa-
HOBJIATH IUTICHY CHCTEMY, MEPETHHAIOTHCS 13 KpH-
MiHaJbHO-TIPAaBOBUMH, (iHAHCOBO-TIPABOBUMH, €KO-
HOMIYHHAMH 3aXO0JlaMH, Pi3HOMaHITHUMH METOJaMHu
OpraHizamiiHo-MacoBOl JisIIbHOCTI? .

Ha nymky O.O. JleoHinoBoi, agMiHiCTpaTHBHO-TIPA-
BOBI 3aCO0M BU3HAYAIOTHCS SIK YCS CHCTEMa aJIMiHICTpa-
TUBHO-TIPABOBHX HOPM, SIK& PO3TINAECTHCS 3 TMO3HIIT
iX (QYHKIIOHAJIBHOTO TPHU3HAYCHHS JUJISI BUPIIICHHS
TIEBHOTO KOJa 3aBllaHb, PETYIIOBAHHS BIAMOBIIHUX
CYCIIJIBHHUX BiTHOCHH,

% ligonpuropa O.A. IIpobiiemu ciHCTeMH 3aKOHOABCTBA YKPAiHU PO
IHTEJEKTyaJbHY BIAaCHICTh. [HTENeKTyanbHa BaacHicTh. Ne 3. 2000. C. 13.

%6 Vroma mpo TOProBelibHI aCHEKTH MpaB IHTEIEKTYalbHOI BIACHOCTI
(TPIIIC,TRIPS). Bepxosua Pana Ykpainu. URL: http://zakon3.rada.gov.
ua/laws/show/981 018.

27 Komstok A.T. 3axou agMiHICTPaTUBHOTO MPUMYCY B [IPABOOXOPOH-
Hil TiSUTBHOCTI MUTILIT : TOHSITTSI, BUAM Ta OpPraHi3aliiiHO MpaBoOBi MUTaH-
Hs peanizauii : moHorpadis; 3a pea. O.M. bangypku. Xapkis : Buna-o
Hau. yn-Ty BHYTp. cripas, 2002. C. 336.

28 Jleoninosa O.0. 3micT Ta 0COOMMBOCTI aMiHICTPATUBHO-IIPABOBUX
3aco0iB NMPOTHAIT PABOIOPYIIEHHIM y cdepi TeleKoMyHikamiil. AKTy-
anpHi npobaemu aepxkaBHoro ynpasiinas. 2008. Ne 2. C. 446-451. URL:
http://nbuv.gov.ua/UJRN/apdy 2008 2 60.
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Sk 6aurmo, 3a3HaUEH1 JTOCITIIHUKH 3BOJIATH CYTHICTh
aJIMiIHICTPATUBHO-TIPABOBHX 3aCO0IB J0 CYKYITHOCTI aI-
MIHICTPAaTUBHO-TIPABOBUX HOPM, 3a JIOTIOMOTOI) SKHX
3MIIACHIOETHCS PETYIIIOBaHHS CYCIUILHUX BiTHOCHH.

3i cBoro 0oky, B.B. ['octeB 3ayBaxye, 1o 3acTocyBaH-
HSl aJIMiHICTPATUBHO-TIPABOBHX 3aC00iB 3a0e3MeueHHs —
1€ 3aCTOCYBAHHSI FOPUIUYHOTO IHCTPYMEHTAPIFO JIJIs BUPi-
IIEHHS COMIALHUX 3aBJaHb MIOJI0 peali3alliil CoIiaibHOl
LIHHOCTI, CHJIM TpaBa, Horo micii OyTH CTaOUII3yrOYrM
(bakTOpoM, 1100 3aBISIKH IILOMY IIHOTO 3a0C3IEUrTH:
a) HAJIMHICTh 1 CTIHKICTh BIIHOCHH, IO CKJIaJalOThCS;
0) KOpEJIAIIO PEryIItOBaHHS 13 Cy0 €KTHBHUMH TIPABAMHU;
B) CYBOPY pEIIAMEHTAIII0 Ta OJIHOYACHO I'apaHTOBAHICTb,
3aXHUIIEHICTh CYy0’€KTHBHUX TIPaB; T') KOMIUIEKC CIIOCO0IB,
SIKI TAPAHTYIOTh peabHe, (PaKTHYHE BUKOHAHHS FOPHIHY-
HUX 00OB’SI3KIB; T) HEOOXIJIHY TIPOLISYpPY JJIsl 3iHCHEH-
HSl FOPUIMYHUX JIiH, TIporiecyalibHi (JOpMH H MEXaHI3MH,
CIPSIMOBaHI Ha peaji3allifo cy0 eKTUBHUX TIpaB 1 JOCHT-
HEHHS ICTHHU B KOHQIIKTHHX CUTYaL[isXx?,

B.K. [llkapyna 3a3Ha4ae, 1110 aMiHICTpAaTHBHO-TIpa-
BOBI1 3aX0IM — 1€ BCTAHOBJICHI 3aKOHAMHU a00 1HIIUMU
MPABOBMMH aKTaMH CIIOCOOM BIUIMBY Ha BiJIHOCHHH Y
chepi TPOMAJCHKOTO MOPSIKY, IO 3aCTOCOBYIOTHCS
YIIOBHOBO)KCHUMH Ha T€ OPraHaMH 3 METOI HaiiHOro
3a0e3IeueHHs] TPOMaJIChKOTO TIOPSIJIKY, 3aro0iraHHs Ta
MPUIMHEHHSI PABOMOPYIICHD 1 MPUTATHEHHS MOPYII-
HHKIB /10 BiAMOBiAAIBHOCTI®.

C.C. PorymbChkuil y CBOIM jauceprariii mix aaMi-
HICTPaTUBHUMH 3axX0olaMH OOpOTBOM 3 KOPYIIIIED
MIPOTIOHYE PO3YMITH BPETYJIbOBaHI HOpMaMH IpaBa B3a-
€MOIIOB’sI3aHI MIXK COOOFO Jii KOMIIETEHTHUX OpTaHiB

2 Jleski IMTaHHS 3aCTOCYBAHHS MUTILIEI0 aIMiHICTPATUBHO-TIPABOBUX
3aco0iB 3a0e3neyeHHs rpomaacbkoi oesnekn. RUSNAUKA. 2013. URL:
http://www.rusnauka.com/31 NNM 2013/Pravo/2_147199.doc.htm.

% AnminicTpatuBHE NpaBo YKpaiHH : CIOBHHK-JOBIJHHK / yKiajadi:
B.K. IlIkapyna, 10.A. Benepuikos, B.I1. Tliguu6iii. JIHIimponeTpoBChK :
Bun-so IOpuanunoi akagemii MBC VYkpainy, 2001. C. 194.
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JIep’KaBU Ta IX MOCaJOBHUX OCIO, 3a JIOTIOMOTOIO SIKHX
3a0e3medyeThesi 00poThOa 3 KOPYIIIIE Ta SIKi MalOTh
BJIAJIHO-PO3IOPSIUMiA Xapakrepsl.

VY monepenHix mpansgx HaMu OyB PO3IVISTHYTHH IIH-
POKMIA cIieKTp TpoOIeMaTuku y chepi OXOPOHU KOMEp-
IIAHOT TAEMHUII, 8 TAKOXK 3alPOIIOHOBaHI PEKOMEH 1a-
11T M0/I0 MOXKJIMBUX MUISAXIB TX BUPIIICHHS 1 TIO0JIAHHS
B YKpaini®,

BucnoBkn

Boke naBHO Hazpina notpeda y MpUHHSITTI OKPEMOTO
MIXKTany3eBOro HOPMarHBHO-IIPABOBOTO aKTa, B SIKOMY
MarTh OyTH BpEryJibOBaHI MUTAHHS CTBOPEHHS, BUKO-
pUCTaHHs, 30€pekKECHHS, PO3TOJONICHHS KOMEpIiHHOT
TAEMHMII, BU3HAYCHHS KOMEpIIHHOI TaeMHHIN, i1 03-
HaK{, YMOBH IIPABOBOI OXOPOHH, MEPEIiK BiJJOMOCTEH,
1[0 CTAHOBIISITH/HE CTAHOBIISITH KOMEPIIIHHY TAEMHULIFO,
BUHUKHEHHSI y Cy0’€KTIB IIpaBa Ha KOMEPIIIHY TaEMHH-
ITF0, MOYKJIMBICTh 3apaxyBaHHs Ha OaJIaHC MiANMPHEMCTBA
SK HEeMaTepiaJbHOTO aKTHBY KOMEPIIIHHOI TaeMHHIII,
IpoLeypa PO3KPHUTTS KOMEPIIHHOI TAEMHUII TPAaBO-
OXOPOHHHMM 1 KOHTPOJIFOKOYMM OpraHaM, BIIMOBIalb-
HICTh JIep’)KaBHUX OPraHiB 3a PO3TOJIOMICHHS KOMEPIIiii-
HOI TAEMHHII, OXOPOHA Ta 3aXWUCT OCTAHHBOI Ta IHIII
MTUTAHHS, 1110 CTOCYIOTHCSI KOMEPIHHOT iH(popMarii.

CporojHi HalOUTBII S(EKTUBHUM 3aX0JI0M 3a0e3-
TICUCHHSI KOMEPIIHOT TAEMHUII € 3aXHCT, IO 3Jilc-
HIOETHCSI CAMUM Cy0’€KTOM TOCHONAPIOBAHHS MUISIXOM
JIOKAJIbHUX 3aXO/iB 1 IPUUHSTTS JOKAJIbHUX HOPMATHB-
HUX (KOpIOpaTuBHKX) akTiB. IIpu 1bOMY cHCTeMa 3a-
XOJiB 3a0€3MeUYCHHs] KOMEPIIHHOT TAaEMHHUIII MOBHHHA
nepeadauaTH pi3HOMaHITHI 3aX0IW — aJMiHICTPaTHUBHI,

3 Porynbepkuii C.C. AMiHICTpaTHBHO-IIPAaBOBI 3aX0/1K GOPOTHOU 3 KO-
pynuiero B YkpaiHi : aBroped. quc. ... Kaua. ropun. Hayk : 12.00.07. Kuis
: b.B., 2005. C. 19.

32 Kpasuenko O.M. TIpoGiemu npaBoBoi NpUpo i KOMEPLIHHOT TAEMHHUIL IK OKPEMOTO BU/y TaeMHOT iHpopmalii B Vkpaini. Bicuuk Akanemii npati,
coLiaNbHUX BITHOCHH 1 Typu3my. 2015. Ne 1-2. C. 59-65.

Kpauenko O.M. B3aemosisi npaBOOXOPOHHHUX OPraHiB 3 MiAMPUEMCTBAMH, YCTAHOBAMHU Ta OPraHi3allisiMyA B OXOPOHI KOMEPIiHHOT TaeMHUII. BicHuk
Axajiemii Tipaiti, coliaibHUX BiTHOCHH i Typu3my. 2016. Ne 3—4. C. 29-34.

Kpapuenko O.M. AkTyasbHi po0OieMu 3aXUCTy KOMEpLiiHOT TaeMHHUII cy0’€KTiB rocnoaproBanHs. [HpopMalliiiHa Oe3neka JIOIUHH, CYCIiIbCTBA,
nepkasu. 2016. Ne 1 (20). C. 69-82.

Kpasuenko O.M. Komepuiiine mmurynctso. Bicuuk I[liBaeHnoro perionansaoro nentpy HamionansHoi akamemii nmpaBoBuX Hayk Ykpainu. 2017.
Ne 11. C. 41-48.

Kpasuenko O.M. BrockoHaseHHs1 3aKOHOJaBCTBA YKpaiHH 1100 KOMepLiiHOT TaeMHuLi cy6’ekTiB rocnopaproannst. JKypuan «ludopmaris i mpa-
Bo». 2017. Ne 2 (21). C. 13-19.

Kpaguenko O.M. CucTeMHHI MiAXiJ y ZOCHIDKEHH] KOMEPIIHHOT TAEMHHUILI sIK OKPEMOTO BUJLy TaeEMHOI iH(opmatlii. [npopmariiiina 6e3rexa JIroauHH,
cycninbeTBa, nepxasu. 2017, Ne 2 (22). C. 43-51.

Kpasuaenko O.M. IIpaBo Coryx6u Oesmexu Yipainu Ta HarioHanpHOro aHTHKOPYMIIHHOTO 6ropo YKpaiHM Ha JOCTYH O KOMEpPLIMHOI TaeMHUII
cy0’exTiB rocnionaproBaHHs. [Hdpopmartiiina 6e3nexa JOauHNI, CyCcrinbeTBa, Aepxkasu. 2018. Ne 1 (23). C. 130-136.

Kpasaenxo O.M. CtaH 3axHCTy KOMEPILIIHHOI Ta€MHULI Cy0’ €KTiB TOCIIONAaPIOBAHHS Ha THMYACcOBO OKYIIOBAHHUX TEPHTOPISX YKpAiHU Ta B 30Hi IIPOBE-
nennst ATO. Tudopmariiiina Ge3mexa JIOIHHH, CYCIiNbCTBa, Aepxasu. 2018. Ne 2 (24). C. 117-124.

Kpasuenxo O.M. IlepcriextiBy ajganTanii 3aKOHOIABCTBA YKpalHHU O MDXXHAPOJHUX CTaHAAPTIB OXOPOHH KoMepuiitHoi Taemuwmiy. [IpaBo Ykpainm.
2016. Ne 2. C. 175-181.

Kpasuenxo O.M. BripoBa/pkeHHsI iHHOBAILIHHUX HAIPsIMIB IIPaBOBOTO 3a0€3MEUEHH OXOPOHH KoMepiilinoi Taemuuni. [Tyoniune npaso. 2016. Ne 1
(21). C. 353-360.

Kpaguenko O.M. ITorpeba Ykpainu B 3akoHi «IIpo komepiiiiny Taemuuito». [lyomiune npaso. 2017. Ne 3 (27). C. 196-202.

Kpasuenko O.M. Exonomiune mmurysctso. ITy6miune npaso. 2017. Ne 4 (28). C. 224-228.

Kpasuenko O.M. Ways of adaptation of Ukraine to international standards of legal protection of trade secret. Visegrad Journal on Human Rights.
2018. Ne 5. C. 75-79.
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MpaBoOBi, OpraHi3aliifHi, TexHiuHi Ta iHMmI. OCKIIbKH
e(heKTUBHHUI 3aXUCT JOCIIPKYBAHOTO 00’€KTa TpaBa
THTEIIEKTYaIBHOT BIACHOCTI MOYKJIMBHU JIMIIIE 32 e(eK-
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HayKOBO-JO0CJIIHOI pPOOOTH Ta TMOCTIHHOrO pO3-
poONeHHs  MPaKTHYHHX  PEKOMEHJAIH 11010
BJIOCKOHAJICHHS CHUCTEMH OpraHizaiii 3aXHCTy OXO-

TUBHOTO MO€{HAHHS 3a3HAYEHUX 3aXO/iB.
[IpoBeneHuii aHai3 Jae 3MOTy IIHNTH BHCHOBKY
OO0 HEOOXIJTHOCTI MOJaibIIOl  3aKOHOZABYOI,

POHU KOMEPIIHHOT TaEMHUIl, a TaKOXX MOCTIHHHUX
PO3BIZIOK y IOMY HampsiMi JUJIs MPOTUAIT Cy4acCHUM
3arposam.

Kpauenko O.M. OxopoHa KOMEpLiifHOT TaeMHHUII Cy0’€KTiB TOCIIOAAPIOBAHHS BiJl aKTiB HEJOOPOCOBICHOT KOHKYPEHILii, KOMEPIIHHOTO, IPOMUCIIO-
BOTO, EKOHOMIuHOTO mmHryHcTBa. Jurnalul juridic national: teorie si practica. 2019. Ne 1 (35). C. 91-93.

Kpauenko O.M. OxopoHa KOMEpIiHOT TaEMHMIII MiINPHEMCTB, YCTAHOB Ta OpraHizalliii BiJ komepuiiiHoro mnuryscrsa. Recht der Osteuropdischen
Staaten. Ne 4/2018. C. 152—-156.

Kpasuerko O.M., Tkaayk T.}O. KomepiiiiHa TaeMHHILS SIK €IEMEHT iH(pOpMaIii 3 00MEXEHHM AOCTYIIOM B ceKTopi iHdopMariiiHoi Oe3nexn Ykpainu.
AKTyaIbHI Ipo0OIeMu ynpaBIiHHS iHpopManiiHoio 6e3nexoro nepskasu: HA CBY (Kuis, 19.03.15). C. 435-436.

Kpauenko O.M. IHHOBalLilHI HANIPsMH MPABOBOTO 3a0€3MEUCHHS OXOPOHM KOMepIiifHOT TaemMHuIi B YkpaiHi. [ToTenmian mononi B €Bpoasiiichkiit
iHTerparii: eKOHOMIKa, [IPaBo, MOMITHKA : MaT. MIKHAPO/. HAYK.-TIPaKT. KOH(., M. Anmatu, 4 6epesns 2016 p.
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Kpasuenko O.M. 3axuct KoMepuiifHoOi TaeMHHII B YKpaiHi. YKpaiHa B Cy4acHOMY CBITi: BUKJIMKH i MOXJIMBOCTI: MaT. MbKHapoJI. HayK.-IIPaKT. KOHQ.,
m. Knis, 13-14. 2016. C. 88-90.

Kpasuaenko O.M. CyuacHi 3arpo3u koMepuiiiHiii TaeMHULi B YkpaiHi. [IpaBo sk peryasTop CyCHiTbHHX BITHOCHH: iCTOpIs, TEOPis, IPAKTHKA : MarT.
MixkHapon. HayK.-nipakT. KoH(., M. Kuis, 2016. C. 78-80.

Kpasuenxo O.M. IIpaBoBe perymroBaHHs KOMepLiiHOI TaeMHHII B YkpaiHi. Ll cTamoro po3BUTKy: moOanbHi Ta HAlIOHAIBHI BUMIpH : MaT. MixHa-
pox. Hayk.-mpakt. koHd., M. Kuis, 5-6 kBitas 2017 p. C. 201-204.
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JDKCHHS : MaT. HayK.-IPakT. KoHo., m. Kuis, 2017.
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European experience of the interaction of prison chaplains with custodial facilities
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Postgraduate Student of Chair for Criminology and Criminal and Penal Law
National Academy of Internal Affairs, Ukraine

The article deals with the history of the origin of chaplaincy. The European experience of implementing the
institution of prison chaplaincy on the example of European countries for the purpose of improving the system of
penitentiary systems in Ukraine is analyzed.

For the realization of freedom of religion in the countries of Europe there is a legal provision of the prison chapel,
which has centuries-old traditions and does not cease to be formed and perfected to the present. The European-wide
practice is the lawful right to visit prisoners in custodial facilities by chaplains of a certain denomination on a
regular basis with payment from the state budget or on a voluntary basis. Chaplains must be competent and have
the appropriate training.

The form of participation of the chaplain in the custodial facilities is the pastoral, spiritual and educational
work and social work. The activity of the chaplain is aimed at worship, religious rites, individual and group
conversations with convicts, classes on the study of the Bible and religious literature, the implementation of cultural
and educational measures with convicts and personnel. Chaplains also provide psychological support to prisoners,
protect their rights, freedoms and legitimate interests. One of the priorities of the prison chaplain is to provide the
necessary conditions for the correction and re-socialization of the convicted person, his preparation for further life
in society, as well as strengthening his socially useful ties.

For the formation of Ukrainian legislation on chaplaincy in the custodial facilities, the positive experience of
European countries should be applied. Standards and examples of the settlement of religious tutelage in penitentiary
systems of European countries, as well as the experience accumulated over the years, can serve as a basis for
regulating legislative provision and practical implementation of penitentiary pastoral care in Ukraine.

€Bp0HeﬁCBKHi/'I HOCBi)I B3a€M0}Ii'l' TIOPEMHHUX KaIneJIaHiB 3 YCTaHOBaAaMHU BUKOHAHHSA IMMOKapaHb

Ky3o Ipuna leaniena

acnipanm xKagpeopu KpUMiHOI02ii Ma KPUMIHAIbHO-8UKOHABY020 NPABA

Hayionanvrnoi akademii suympiwmix cnpas, Yrpaina

Beryn

[Ipotsirom ocTaHHIX pokiB YKpaiHOIO B3SITO Kypc Ha
po30ynoBy TEHITEHIIapHOI CHUCTEMH. YIOCKOHAJICHHS
CHCTEMH OpTaHiB BUKOHAHHS MOKAapaHb Ta HAJAHHA IM
TYMaHICTHYHOTO 3MICTY € BaXJIUBOIO YMOBOIO TTOOYI0-
BU ICMOKPATHYHOI AP KaBH Ta IIOCHIICHHS CIIBIIpari i3
€BponeiCbKUM TOBAPUCTBOM.

I.B. ITaxoMoB 3a3Ha4a€: «3riJJHO 3 MDKHAPOAHUMH Ta
BITYM3HSIHIMH HOPMATHBHO-TIDABOBUMH aKTaMH  KOKCH
3acyIHKEHHIA Ma€ MpaBo Ha CBOOOJTY BipocroBigaHHs. 3a0e3-
NEYUTU HOMY Lie IIPaBo — 3aBIaHHs epcoHaty JlepskaBHOL
KpUMIHATBHO-BIKOHABYOI ciny:xk0m Yipainu (mam — JIKBC
VkpaiH¥) y CIBIpAIt 3 peiriiHIMH OpraHizarissMu»’.

Jymmactupcpka IisSIbHICTE Oepe CBill movarok i3
MOMEHTY TIPOTOJIOIICHHS HE3aJIC)KHOCTI YKpaiHu, Ipo-
T Ie JIOHEJaBHA ASUTbHICTh TIOPEMHHUX KarlellaHiB B
yCTaHOBaX BUKOHAHHS MOKapaHb (nam — YBII) nepen-
Oavarna 6a30Be MpaBOBE perynoBaHHs. B ymoBax choro-
JICHHS IPUITHATO Oarato 3aKOHOJABYMX HOBAILIN y cdepi
JisUTBHOCTI peniriiaux opranizaniit 3 YBIL. Cepen Hux

! TTaxomoB [.B. OcoGiuBOCTI IPAaBOBOTO PEryIFOBAHHS [yIITACTHP-
CBKOTO CITY’)KiHHS B NEHITEeHIIapHii cucremi Ykpaiuu. [Ipuknaam npaso-
BOTO BPETYIIOBaHHS JYIIMACTUPCHEKOTO CIIY)XIHHS y IEeHITeHIIapHii cHc-
TeMi B KpaiHax €Bpomnu : Marepiaan MiKHapOJHOT HayKOBO-IIPAKTUYHOL
xoHdepenuii, m. Kuis, 3 rpyaus 2018 p. Kuis, 2018. 132 c.

90

chipg Buminutu Taki: 3akoH Ykpainu «lIpo BHeceHHs
3MiH 10 AESKUX 3aKOHO/IABUUX aKTiB YKpaiHH M0N0 pe-
TYJIIOBaHHS JiSUTbHOCTI CBAIIEHHOCITYKUTENIB (Kamemna-
HiB) B OpraHax Ta yCTaHOBAaX, II0 HAJIEXaTb 10 chepu
ynpasiiHHA [lep)kaBHOI MeHITeHLIapHOi c1yk0u YKpa-
iHm» Big 14.05.2015 p. Ne 419-VIII, 3akon Ykpainu
«IIpo mpobarito» Bix 05.02.2015 p. Ne 160-VIIIL, crarts
128-1 y KpuMiHanpHO-BUKOHABUOMY KOJEKCI YKpaiHU
«Oprasi3anist IyInacTHPCbKOI OMIKK 3aCyIPKCHUXY.
OnHaK ChOTOJHI 3AIMIIAETHCS HU3KA MPOTAIUH Y
ctepl mpaBoBoro 3abe3MeueHHs NMEHITEHNIapHOI cuc-
TEMH 3 JOTPUMAHHSAM MIPaB 3aCyIKECHUX BiJMOBIAHO 0
€BPOTEHCHKUX CTaHAAPTIB, sika O BIAMOBIAAIa MOpab-
HuM igeanam XXI cronitrs. Came TOMy BUBYCHHS €BPO-
MEHCHKOro OCBiy AiSIBHOCTI TIOPEMHHX KallelaHiB €
aKTyaJIbHUM 1 TOTpedye AeTaJbHOTO aHai3y.

BukJiaa ocHOBHOTo Martepiajy

[Tocana TropeMHOTO CBSIIIIEHHUKA (KarlellaHa) BriepIie
Oyna BBezieHa B €Bpori B kil X VIII croniTrs B TIOpMax
BenukoOpuranii. CBSIIEHHUKIB, SIKI CIyXWIA B apMii,
B’SI3HUL, JTIKapHAX, CTAIM HA3MBAaTU KameaaHamu. [Ipu-
CYTHICTh y NEHITEHI[IapHUX YCTAHOBAaX BIPYIOYMX MEBHOI
koH(ecii cnpuumHMIa moTpedy B 3amporueHHI B YBII
TIOPEMHOTO KareiaHa Jyisi parli Ha perysspHiil OCHOBI 3
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OILIATONO 13 JiepkaBHOTO OromKeTy. B neskux VYBII € ka-
TIeNIaHH, SIK1 TIPAIFOFOTh Ha TMOCTIHHIA OCHOBI, B 1HIINX —
BiJIBIJIy}OTh 32 IMIOTPEOH.

3a 3akoHaMu AHDIIT Ta YenbCy, Y KOXKHIA B’S3HHII
MOBHWHEH OyTH KarenaH. Taka mpakThka B bpuraHchkii
imrepii icaye 3 npuitaaTTs Akra (Goal Act) 1773 p., skuit
BBIB T10CaJly TFOPEMHOTO CBSIIICHHUKA (KarleaHa).

Karmrenmanu Oynmu omHUMH 3 TIEpPIIUX CEpex OInIady-
BAHOTO IIEPCOHANTY 11032 CITY>KOOI0 HAIIITy Ta OXOPOHU
B’SI3HHMITI. 3T0ZI0M TIOPEMHHI CBSIIIICHHUK CTaB CITIBPOOIT-
HUKOM TICHITCHIIapHOT YCTAaHOBH HAPiBHI 3 HAYAITLHHUKOM
B’SI3HMII Ta JIiKapeM. 3a aHDIIHCHKUM 3aKOHOIABCTBOM
1823—1825 pp., TUIbKK 3a HASBHOCTI IUX TPHOX IMOCAT
B’SI3HHIIS MOIVIa OyTH BIJIKPHTA.

Sk y Oy/ib-sIKOTO CITIBPOOITHHKA B’ I3HMUIII, Y KarreiaHa
B XIX cromitTi Oyimu cBOi 000B’SI3KH: TIPOBENICHHS OOTO-
CITYXKIHHS JIBIYl HA JICHb, 3aHATTS TyXOBHUM BUXOBAHHSIM
1 OCBITOIO 3aCy/DKEHHX, 3a0e3reucHHs ix biomiero 1 pei-
THOIO JIITepaTyporo, BiJIBIyBaHHS TIOPEMHOIO Jia3ape-
Ty 1 TpadHOTO 130JIATOpa, OpraHi3allis OXOPOHY 1 Tpa-
YPHHX IIEPEMOHII TOMEPITHX.

ChOroiHI KarellaHd € CIIBPOOITHUKAMHU B’SI3HHUIN 1
JepyKaBHAMHE CITyKOOBIISIMH (32 YMOBH, IO BOHH OTPH-
MYIOTh IOCaIoBUi okian). KamenmaH He HalneXuTh IO
JICPIKCITYKOOBITIB, SIKIO BiH J00POBOJICIb. 3aKOH PO
TIOPEMHY CIy)X0y 3000B’s13y€ CHIBPOOITHUKIB B’SI3HHMIT
JOTPUMYBATHCS PENITHHUX TIPaB 3aCyHKEHUX YCIX perti-
riid. Y KOMaH/y KarelnaHiB MOKYTh BXOUTH CBSIICHHUKA
3 QHIVTIKAHIIIB 1 KaTOJMKIB, IPEICTABHUKH 1HIIIMX XPHCTH-
SITHCBKUX KOH(ECiH, a TaKko)X MyCyIbMaHH. 3aKOH ITepe/-
0adae JTOTPUMAHHS PEIriHUX OOPSIIIB IS MPECTaBHHU-
KiB XpUCTHSIHCHKUX KOH(ECIH, 1HIyi3My, iciamy, iyaaizmy,
MOPMOHIB 1 I3MYHMKIBZ,

[lo crocyeThest CTPYKTYypH KEPiBHHUIITBA TIOPEMHOTO
KaryiaHaty BenmukoOpuTaHii, To B AHDIT 1 Yenbcl ypsin
Oepe KaresiaHiB Ha CTy>k0y 1 1X TJIaBa BXOAUTbH JI0 CKIIATY
KPUMIHAJTbHO-BUKOHABYOI CHUCTEMH. [OJIOBHMI KarenaH
BenmkoOpurtaHii — aHITIKaHEIb: BiH HOCUTh CaH apXiju-
SIKOHA 1 € JIEPYKABHUM UYHMHOBHUKOM, SIKHH OPraHi3oBYy€
po0OTYy BeiX KarenaHiB. Y HbOTO € 3aCTYITHUKH B aJMiHi-
CTpaTHUBHUX YTBOpeHHsX AHIi 1 Yenkcy. Lle npencras-
HUKH AHDTIKaHChKOT 1 Katomuipkoi LlepkoB, a Takox Tak
3BaHMX BUIBHHX IIEPKOB (TOOTO PI3HHUX XPHUCTHSIHCHKUX
koHpeciit). KpiM Toro, B AHIIIKAHCHKOI IIEPKBU € IIE
OJIMH TIPE/ICTABHHUK i3 TIOPEMHUM ITUTAHb y CaHi EMUCKO-
a, SIKUHA KOOPIMHYE POOOTY CBSIICHHUKIB-aHITIKAHIIIB.
Pa3om 3 enmckomnom T1aBa EpKBH BUPIIITYIOTH BCI TUTAH-
HSI TyIITACTUPCHKOI OITIKHU Ta COIaTbHOTO 3a0€3MeYeHHS
3aCy/DKEHHUX, MepeOyBaroYr BCEPEIHHI OHIET CTPYKTYPH
(SIK 1IepKBa) 1 BCEpeIMHI JBOX PIZHUX CTPYKTYP, KOIH
OJIMH yXK€ € TIPENCTAaBHUKOM JICP)KaBH, a IHIMHH — Tilb-
KU 11epkBH. Lle JoCcuTh CKiaHa cucteMa, OCKUTBKH B Hill
CHIBICHYIOTB JIBI Pi3HI 0COOH, TOBHOBKCHHS SKUX JTyKE
Om3bki. OHAK TOII0HA CHUTYyAIlis CKJIANAcs ICTOPHYHO 1
BBaKAETHCS CPEKTHBHOIO.

2 3akoH npo TIopeMHy ciyx0y Ne 4550 (Prison Servise Order 4550)
Bix 30.10.2000 p. URL: http://pso.hmprisonservice.gov.uk/PSO_4550
religion_manual.doc (nara 3Bepuenns: 25.05.2019).
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Crapmuii KamenaH € 3acTyIIHUKOM HadallbHHUKA
B’SI3HUII 1 MOXKE OYTH SIK CBSIIIIEHHUKOM AHIIIKAHCHKOT
IIEPKBH, TaK 1 MUpSHUHOM. CaMe Ha HhOMY JICKaTh aJi-
MIHICTpaTHBHI O0OB’SI3KM 3 KOOPJMHAII POOOTH BCIX
kareaaHiB. J{Jis 1poro IM HEOOX1AHO OCBOITH CIIELiallb-
HY OCBITY 1 OTpHMAaTH J03BUI Ha TIOPEMHE CITY)KIHHS
BiJl CBOET LIEPKBHU. SIK MpaBWio, y B S3HHUII TPAIFOIOTH
TPHU-YOTHUPHU IITATHUX KamelaHd. SIKII0 BUHUKAE HEOO-
X1JIHICTh Y MPEJICTAaBHUKAX PEIIITii, SKUX HEMA€ B ITATI
KareJaHiB, TO iX 3alpOIIyIOTh Ha MOTOJMHHY OILIATY
a0o sIK BOJIOHTEPiB. BUTpaTH Ha oIjiaTy KamnelaHiB po3-
TIOJIUISTIFOTHCS. PIBHOMIPHO BIJIOBIIHO IO BIJICOTKOBOTO
CHIBBIJTHOIIICHHS BIpYIOUMX 3acy/pkeHUX. Tomy mpaBo-
CIIABHOTO CBSIIEHHUKA YaCTO 3aMPOINYIOTh SK BOJOHTE-
pa.

Jlo ocHOBHHX 000B’sI3KiB KallelaHa HaJIe)KaTh TaKi:
IIOJICHH] BIJIBIlyBaHHS 1 OMHMTYBAaHHS HOBOIPHOYIHX
3a OCTaHHIO 100y YB’SI3HCHHUX, a TAKOXK THX, SIKi Tepe-
OyBarOTh y JIIKAPHSIHOMY BiITIJICHHI Ta i30isaTOpi. Jlo
JOMaTKOBUX OOOB’SI3KiB HAJEXKaTh TaKi: y4acTh y pi3-
HUX Iporpamax, 1o MPOBOIATHCS peaduTiTalliiitHIMHU,
COIIIOJIOTIYHUMH 1 TICHXOJIOTIYHUMH ciTyxOamu. Karre-
JIaHH JTOTIOMAararoTh YB’I3HCHUM 30€perTH CIMEiHI Bij-
HOCHHH, ITUIIYTh 33 HUX JICTH, IIOB1IOMJISTIOTH 1M TIOTa-
Hi HOBHHH, HA/IAIOTh NICHXOJIOT1YHY JOIIOMOTY THM, XTO
BTPATUB POAMYIB, MIATPUMYIOTH 3B 30K MiX UJICHAMHU
ciM’1, SIKIIO Ti BiOyBAarOTh MOKapaHHS B PI3HUX B’S3-
HUISIX. BOHM Takok BCTaHOBJIIOIOTH 3B’S30K 13 IMapa-
GISTTBHUMHU TpOMaJiaMu, Kynu Oyae XOMUTH BifAOyBaTH
MOKapaHHs 3aCyKEHUH, JOIOMararTh HOMY 3 IIpa-
[EBIAIITYBAHHAM, MEIUYHHM 3a0€3[EUYeHHSM TOIIO.
VY 3B’SI3KY 3 IIUM KarlelaH yce MEHIIE CIIPUIHMAEThCS SIK
MPEICTaBHUK OyIb-sKOi KOHKPETHOI nepkBu. [oBOopHTH
PO CBOIO Bipy BiH MOYKE TUTBKH B TOMY Pa3i, KOJIH 3acy-
JOKCHUH 3ammuTae Horo mpo 1e. Sk Takoro peiriiHoro
IOYIIIACTHPCTBA B HOTO CITYXKIiHHI Tyxe Mano. | mis
0araTboX KarleJaHiB-KJIIPUKIB IIe cepiio3Ha mpodiema.
A HeBipyroUl YB’sI3HEHI HE PO3yMIIOTh, HABIIIO OILIAYy-
BaTU CTaBKy KallelaHa, KOJH BiH yce MEHIIOI MIipOro
BUKOHYE CBOI IpsiMi 00OB’SI3KM, OCHOBHY YacTKy 4Yacy
OPUILIIOYN COLiaIbHii po6oTi®,

J1J1s1 3BITY KariellaH! BeAyTh OJIMH 3arajlbHUM KypHAJI,
JICTATBHO OMHCYIOTH POOOTY KOKHOTO 3 HHUX IPOTSITOM
nHst. Takok Ha KariesjaHa MOKJIaJeHa 1 JyXOBHA TypOoTa
PO CIIBPOOITHUKIB B’SI3HUIII 3 1X CIM’SIMH, BOHU OepyTh
yYacTh B ayJIMTOPChKHUX IEpEeBIpKax 1 CKIAAAITh 0i3-
HEC-TUIaH pa3oM 13 KepiBHUITBOM B’si3HMI. Lle HaouHO
TIOKa3ye, HACKUILKU Cy4acHI KarelaHu 3aJTyuceHi B ajMi-
HICTpaTHBHI Ta (PiHAHCOBI CIPaBH, MOB’sI3aH1 3 yIpaBIiH-
HSM B’ I3HULIEIO.

VY wmicri Kapaidd (Vennc) e konemx cpitoro Muxaii-
na, KUK € QiTiero 00rocIoBCHKOrO yHiBepcuTeTy. Bin
CHEIIaTI3yEThCS HA TIITOTOBI CBSIIICHHHKIB 1 JJUSKOHIB
AHITIKAaHCBKOI IIEPKBH, a TaKOX THX, XTO 3aHMaEThCs
CBITCHKOIO COIIAIbHOIO poOoTor0. Lle IeHTp MiAroTOBKH

8 Phillips Peter, The Revd. Prison chaplaincy in the UK. Ayniomarepia-
nu ceminapy «Prison chaplaincy itinerary», 2010, St. Michael's College,
Cardiff, UK.
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KareJaHiB Juis poOOTH B JIIKApHSX, B SI3HUILX, 30pOii-
HUX cuinax. Konemk mpairfoe 3 mpencTaBHUKaMHU Pi3HUX
xoHGeciit. Moro BUIMyCKHUKH OTPHMYIOTh MAriCTePCHKHit
JIIIOM. A BUKJIAJIadil KOJICIKY 32 JOMOBIICHICTIO 3 Mi-
HICTEPCTBOM IOCTHUII 3aliMalOThCs HAYKOBHMH JIOCIi-
JUKSHHSIMH CTaHy BCI€T IIeHITEHIIapHOT cucTeMn Bemnvko-
OpuraHii* .

Ha Binminy Bix BenmikoOpuTaHii Ta IHIINX 3aX1THOEB-
POTICHCHKUX KpaiH, Jie KaleIaHChKe CITYKIHHS B1I0YBaIO-
cs1 Oe3MepepBHO MPOTATOM JECATHIIT, B CX1THOEBPOTICH-
ChKHMX KpaiHax JyXOBHE IMIKIyBaHHS TPO B’SI3HIB CTAJIO
MOKJIUBUM 3 1todatky 1990-x pp.

B ABcTpii 11epKOBHO-/IEp)KaBHI CTOCYHKH PETYJIIO€E
Konkopaar mixk Cesitum Ilpectoriom Ta ABCTPIHCHKOO
Pecnyomikoro (Big 05.07.1933 p., sikuii HaOyB YHHHOCTI
01.05.1934 p.).

[Muranss Koy 3a B’I3HUICIO 3TaAyEThCS Y CTATTI
16 Konkopary. 3riJiHO 31 3raIaHOK0 CTATTEIO0 MICIICBUI
KarleJIaH 1 CBSIICHHOCITY)KUTEN, SIKI IOTO MpencTaBiis-
FOTh, MAIOTh MIPABO HA BUTLHUH JOCTYIT 1O THCTHTYIIIH-
HUX YB’S3HEHUX IS 3JIHCHEHHS HOro KareJaHChKOl
CIIY’)KOM THUM 0co0aM, siKi rmepeOyBaroTh y JepKaBHUX
JKapHIX, 03JJOPOBUUX Ta OIMIKYHCHKUX OYAMHKAX i IT0-
NIOHUX YCTaHOBAX, a TaKOXX y B’S3HUIAX, yCTAHOBAaX
BUKOHAHHS TTOKapaHb. TakoX CTATTEIO IMepen0avdacTh-
Csl, IO Y pa3i BCTAHOBJICHHS OKPEMOTO 1HCTUTYIIHHOTO
KarieJIaHCTBA TPHU3HAUYCHHS BiAIIOBIIHOTO CBSIICHHUKA
3IICHIOETECS 32 TOTODKEHHSAM 3 €MapXiaJbHUM 3BH-
YalHHUM.

BianoBinHO 10 BUMOT KPUMIHATIBHO-TYXOBHOT CITY-
Ou B ABCTpIl KO)KHOMY B’SI3HIO HAQJAETHCS MPABO IiJ
yac niepeOyBaHHs y B’SI3HHUII BiJIBilyBaTH MeECy pa3oM 3
IHIIUMH yB’SI3HEHUMHU (BIiJIB1LyBaTH 1HIII PeiriiHi 3aX0-
JIM), OTPUMYBATH PEJITiAHI MaTepiaau Ui CBOTO JTyXOB-
HOTO OJaromoirywdsi, sIKi BUAaHi aKpeIUTOBAHIM acTO-
pOM. AKpeuTAllif0 MACTOPIB OPraHi3oBYye aJMiHICTparlis
B’si3HmI. 11lo cTOCyeThCs KepiBHUKA B’S3HUIN, TO BiH
MOXKE BHKJTFOUMTH ITICJIST KOHCYJIBTALIT 31 CBSIICHHUKOM
Oy/ib-SIKOTO YB’SI3HEHOTO 3 LIEPKOBHHX BiJBiIyBaHb a00
IHIIUX PEIrifHUX 3axOMiB 13 MIpKyBaHb Oe3leku ado
SIKIIIO MUPHUH TIOPSIIOK MOYKe OyTH I1iJ1 3arpo30t0. YB 13-
HCHUI Ma€e TIPaBo OTPUMYBATH JTyXOBHI CJI0Ba KOMMOPTY
(HeHa3BaHMM) TIaCTOpOM CBO€ET peirii. JlocTym 70 1bO-
rO IMacTopa BHUPINIYETHCS KEPIBHUKOM B SI3HUIN. Y pa3i,
SIKIIIO HEMA€E aKPeIUTOBAHKX Y B SI3HUIII MTACTOPIB PEIITrii
B’SI3HS, TO VB SI3HEHUI Ma€ IPaBo OyTH MOiH(POPMOBAHIM
npo OyIb-SIKMX JOCTYITHUX HEaKPEIUTOBAHUX IACTOPIB
CBO€I peirii, sIKi 3MOKYTh 3a0€3MEYUTH TyXOBHI CIIOBA
kombopTy’.

3a 3aKOHOIABCTBOM ABCTpIi, YB’sI3HEHI MOXYTh OT-
PUMYBATH BI3UTH BiJI TIACTOPIB MPOTITOM YCHOTO TIEPio-
JIy poOOUOro 4yacy MisuIbHOCTI B’SI3HUIN (HE IMOB’si3aHi 31
3BHYaHHMMHU TOJMHAMH BiJIBIlyBaHHS T'POMAJICHKOCTI).

4 The Cardiff Centre for Chaplaincy Studies at St Michael's College.
URL: http://www.stmichaels.ac.uk/chaplaincy-studies.php (nara 3Bep-
HeHHs: 25.05.2019).

5 Konkordat zwischen dem Heiligen Stuhle und der Republik Osterreich,
Beilage B zum Ministerratsprotokoll Nr.878 vom 31.5.1933, Enderle-
Burcell, MR-Protokolle, Bd. 3, S.
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3MiCT 3ycTpidell MiX YB’I3HSHUMH 1 TTACTOPOM HE T IS
ra€ KOHTPOJIIO 3 6OKy aaMiHicTparii®.

bynp-sika ocoba (MHpPsIHA, MOHAXH, OpraHizallii, sKi
HAJIAFOTh COINiaJbHI TIOCIYTH B’SI3HAM) MOXYTb OyTH
aKpeIMTOBaHI SIK B’S3HWYHI Kamenanu. [l 1poro im
HEOOXIZIHO MPONTH OJHOJCHHE HaBuaHHs. [y momycky
racTopa Jio B’SI3HHII HWOMY HEOOX1JHO ieHTH(IKyBaTH
cebe. [lacropu 3mymieHi BecTn cebe Tak, 00 BOHHU HE
TIPUBAITA [IJICH KPUMIHATBHOTO 3aKOHY 1 HE MOPYIIIyBa-
JIM 3araJIbHUX MPaBWII TPUCTOHHOCTI. Takok iM 3a00po-
HSIETHCSI OOMIHIOBATHCS 3 B’SI3HSIMH Oy/b-SIKUMH MaTepi-
TBHAMH 00’ €KTaMu (BKJTFOYHO 3 JINCTaMH)’.

Ille omHi€er0 NepkaBoro, Jie aAKTHBHO PO3BUHCHUMN 1H-
CTHTYT TIOPEMHOTO KareiaHcTBa, € Yecbka PecryOimika.
VY UYexii € 1Ba THITK OpraHi3ailii, o 3aiMarThCs TyXOB-
HUM 1 COLIIAJTbHUM IMIKITYBaHHIM 3acykeHux: « TropemMHa
nyxoBHa TypOota» (Prison Spiritual Care) 1 «Tropemna
JyxoBHa ciryx0a» (Prison Spiritual Service).

«TropemHa myxoBHa TypOOTa» — Iie Hemep)KaBHA
XPUCTHSHCBKA OpraHi3allisi, O CKJIaIa€ThCs 31 CBSIICH-
HOCTYXUTEIB 1 MUpsiH. OnHI W Ipyri MpeacTaBisioTh
3apeecTpoBaHi B YUexil IIEpKBH, BiJl SKUX iM J03BOJIE-
HO JIOTIOMAaraTtH 3acy/DKEHHM Ha JOOpPOBUIbHIA OCHOBI.
«TropemHa TyXoBHA TypOOTa» TICHO CITIBIPAIIFOE 3 PAJIOF0
IIEPKOB 1 YECHKOIO ENMHMCKOIICHKOI0 KOH(DeCIer SK Tpe-
CTaBHUKAMHM OLTBIIOCTI PENTIHHUX OpraHizallii y Kpai-
Hi. CriBpOOITHUKY OpraHi3allii € B KOXXHOT UeChKiil B’s13-
HUI. BoHU pa3oM mpaIroroTh, 0OMIHIOIOTECS JTOCBIJIOM
1 JIOIIOMAararoTh OJUH OJJHOMY B JYXOBHIH, MACTUPCHKIN
1 OCBITHIN JisbHOCTI. Y Yexii KamenaHchKa cCityx0a €
MIPAKTHYHO Y BCIX MIIPO3/iiax: 30poiiHi CHITH, B’ SI3HHMIT,
XOCIIICH Ta JIIKApHIi, TOXKEXKHI CITyKOU Ta CIy»XOH ToJi-
1ii. [onoBHMI KanenaH, HOro 3acTyIHUK 1 BCl TIepeciuHi
KareJaaHu € CIiBpOOITHUKAMH TIOPEMHOT CITY»KOH 3 TeB-
HUMH TpaBaMu i 000B’s13kaMu. BiH BiJTOBiIa€e 3a CBOKO
poboty Oe3rmocepeHbO Mepel] TOMOBHUM KePyIOUnM Ka-
OiHEeTy reHepaTbHOTO YIPaBIIiHHS TIOPEMHO] ciyx0u. Ha
MOca/Ty TOJIOBHOTO KarlellaHa JIFOIHA B [yXOBHOMY CaHi
NPUIMAETHCSl HA TIICTaBI JINCTA, 3apPEECTPOBAHOTO JIEp-
JKaBHOIO IICPKBOIO BIJIIOBITHO 10 YMOB, Iepen0aueHNX
y JIOTOBOPI MPO TIOPEMHY JTyXOBHY CJIyk0y. Bci B’ si3HHY-
Hi KareJlaHu nepeOyBaroTh il HOro HAIISIOM 1 MiKITy-
BaHHSM, Y pa3i BAHUKHEHHS OyIb-sIKUX CIIPHUX MUTaHb
BOHH 3BEPTAIOTHCS 10 TOJOBHOTO KallelaHa, sSIKUi pery-
JHO€ TXHI CITyX00BI 00OB’SI3KH, BUCJIOBIIIOE TOOAYKAHHS
1o podoYoMy rpadiky KOKHOIO KOHKPETHOTO KareiaHa i
KOHTPOJIFOE HOTO JIISTbHICTb.

VY TiopeMHIll iepapXii KaIlelaH IiIIopsIKOBY€ETHCS
MICPIIIOMY 3aCTYITHUKY HadallbHUKA B’S3HHII. 3a piBHEM

¢ Strafvollzugsgesets (StVG), Bundesgesetz vom 26. Mérz 1969 tiber den
Vollyug der Freiheitsstrafen und der mit Freiheitsentziehung verbundenen
vorbeugenden MaBnahnen, Republik Osterreich, BGB1. Nr. 144/1969.
Datum des Gesetzes: 26. Marz 1969, Inkrafttretensdatum:1. Janner 1970,
Letzte Anderung: BGB1. 1 Nr.32/2018.

7 Werner J.R. Spiritual and practical role of prison chaplain in
multiconfessionial and multireligious environment on the base of
legislation and faith. ITpukiaay npaBoBOro BpEryiOBaHHS AyILTACTHP-
CBHKOTO CITy’KIHHS y TI€HITeHIIapHiil cucTeMi B kpaiHax €Bpomnu : MaTepi-
anu MiKHapOAHOT HAYKOBO-NTPpakTU4YHOT KoH(pepeHwuii, M. Kui, 3 rpyans
2018 p. Kuis, 2018. 17 c.
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TTOBHOB2)KEHB 1 3apIUIATH BiH € Ha PiBHI 3 HAYaJbHUKAMHU
BiIIIEHb.

YechbKi KarejgaHu 3IHCHIOOTH TIJITOTOBKY 1 Mpode-
CiffHE TIPOBEJICHHS OCBITHIX, JYXOBHHX 1 COIIIAJIbHUX
MporpaM, 1HAMBIAYyaIbHI TACTOPCHKI 3ycTpidi 1 Oecian 3
VB’ SI3HEHHMH, & TAKOXK 31 CITIBPOOITHUKAMH B’ SI3HHMITI 3a TX
Oa)KaHHSM TICIIs 3aKiHYeHHs 3MiHU. Karenan mpoBoanTh
0OTOCITYKiHHS, OPTraHi30By€E TPYIOBE a00 1H/MBITyaJIbHE
BUBYCHHS bi0:ii, KOOpJMHYE NiSUTBHICTH MPEICTaBHUKIB
YCIX [IEPKOB 1 PENIIMMHUX TPYII, IO HANAKOTH J0OPOBiIb-
HY JIOTIOMOTY, iH()OPMYE NIPSAMOT0 HaYaIbHUKA (TIEPIIOTO
3aCTyITHHUKA Ha9aJIbHUKA B’ S3HMUII) TTPO CIIOCOOH HAJIaH-
HS lyXOBHOT TypOOTH 1 KOHKPETHHX 3aXOJIiB B 11 MeXKax, a
TaKOXX OPTaHi30BY€ KyJIBTYPHI 3aXOH JyXOBHOTO 3MICTY.
[MutasHsMu peabimiTanii, MiIrOTOBKA J0 3BUIbHCHHS,
MaiOyTHBOTO MICIIS IPOYKHUBAHHSI 1 TPALICBIIAIITY BAHHIM
3aliMarOTHCS COMIATBHI MPAIIBHUKH TIOPEMHOI CITY»KOU
Yecpbkoi PecriyOumiku. ¥ ¢Biii poOOUHii Uac KareimaH Moxe
3yCTpivaThCs 3 POIMHAMH 3aCyIKECHHX, iXHIMHA APY3SIMU
1 1M03a CTIHAMH B’S3HUIIL, MO0 3pO3YMITH MPUYUHY 3710~
guHy. Karenan mMae mpaBo nepenmiiaTi 0COOHCTI crpa-
BHU 3aCYJDKEHUX, MPO SKHUX BIH JIyXOBHO OIMIKy€Thcs. Bin
KOHCYJIBTY€ HadaJbHUKAa B’S3HUIN y cdepi HEepKOBHOI
MPOOJIEMATHKH 1 HOBUX PEITIHHUX TEUid JUIs BUPILICH-
HS TUTAHHSI PO JIOMYCK MPEACTABHHUKIB 1HIIHMX PENirii-
HUX 00’€IHaHb JI0 CIAYXXIHHS B Lid B’si3HMII. Kamenan
nepeOyBae B MOCTIHHOMY KOHTAaKTI 3 YCIEIO aJMiHICTpa-
THBHOIO TIOPEMHOIO i€papxi€ro, 3HAWOMHTBCS 3 MOCTa-
HOBaMH 300piB 3aBiJyBadiB BiUIIJICHb 1 32 OCOOMCTHM
OakaHHsSM Mae TPaBoO B HHUX Oparu yvactb. [lomoBuny
CBOTO 4YaCy KalleJIaH IPOBOIHUTH Yy OE3IM0cepeaHbOMY
CITJIKYBaHHI i3 3aCypKeHUMu®,

3 1989 p. MBC EctoHcbkoi PecryOmiku 103BOITHIIO
JIOOPOBOJIBIIAM  BifIBiyBaTH B si3HMIN. KoopauHaiero
IXHiX il 3aiiMaiiacs Acoriaiiss €CTOHCHKUX KarleaHiB.
VY 1997 p. B €CTOHCHKHX B’SI3HHUILIX BBEJICHO MOCAJTy Ka-
nenana (Mpy COMiaIbHOMY Bi/UIUTI B’sI3HUIN). 3apruiara
KalreJlaHaM BHUIUTAIYETHCS 32 KOIITH JICP)KABH.

[pw KOXHIH B’SI3HALI Ji€ THCTATYT CTApIINX KarlellaHiB
abo xoopauHaTopiB. [0OBHA BUMOTa, sSKa TIPET SBISIETHCS
JI0 JICpYKaBHOTO KaIUTaHATy, MOJSTae B TOMY, IO KaHAHIAT
TOBMHEH OyTH SIK MIiHIMyM y CaHi JIMSIKOHA 1 MaTH BHIIY
OOrOCIIOBCBKY OCBITY. BUHSATOK POOWTBCS JUISl THX, XTO Ma€
crax podotu. KpiM Toro, oiH-/1Ba pa3u Ha pik IPOBOISATHCS
KypCH TiZIBUIICHHS KBaTi(hiKkarlii. ¥ Koo 000B’3KIB Karena-
Ha BXOJISTH JITYpriliHa MPAKTHKA, a TAKOK KOHCYJIBTATHBHA
Ta aJMIHICTpaTUBHA pO0OTa. 3a pe3ylbTaraMy CBOET JTislTb-
HOCTI €CTOHCBKI KaIeanu I0KBAPTAILHO CKJIAJAK0Th 3BiT °.

1o cTocyeThes TIOPEMHOTO KarenancTsa y Hinepnan-
J1aX, TO BOHO IPYHTYETHCS HA JABOX NPUHIUIIAX: «CBOOO-
Ja penirii» ta «momin Lepksu 1 nepskasuy. L{i mpuHIM
TIPU3BOIIITH 0 TIEPEKOHAHHS, 110 B LlepkBu Ta nepkasu €
CIIJIbHA BIJIIOBIIAJILHICTH — JOTIIST 32 B I3HCHUMH.

8 Tporoiepeit Oner Cxopomox. «Karemansl — OIBIT TFOPEMHOTO CITy-
JKEHHSI B eBpomeilickux rocymapctBax». URL: http://cat.convdocs.org/
docs/index-124255 . html (nara 3BepHenns: 29.05.2019).

° Estonian Prison System Yearbook 2003. Tallinn 2004. Religious work.
P..13,17.
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Crarreto 41 3akoHy TIpo TMeHITeHITiapHi 3acaam 1998 p.
TiepeoadeHo MPaBo BUIGHO CITOBITYBATH 1 MPAKTUKYBaTH
CBOFO PEJiTiro abo 1ICONOTIF0 OKPEMO ab0 CIITBHO 3 THIIH-
M. ['yOepHaTop MOBHHEH 3a0€3MEYUTH TyXOBHY OITIKY BiJI-
TIOBIJTHO JIO pedtirii uu ieosorii yB’s3HeHoro B YBIT. VB’ s13-
HEHOMY HAJIa€ThCs MOXIIMBICTH BIJIBITYBATH JIyXOBHOTO
TIPE/ICTABHUKA y BU3HAYCHUH JUTSI IIbOTO Yac, BiJBiyBaTH
PEIiriiiHi M 11e0N0TiuHi 300pH, SIKi IPOXOISTH B YCTAHOBI.

VYpsimom HinepraniB BU3HAHO JeKiTbka KOH(MECIH s
3a0e3MeYeHHS] TFOPEMHOTO KalleJIaHCTBa, a came: PUMCHKI
KaTOJIMKH, MPOTECTAHTH, PABOCIIABHI, MyCyIbMaHH, ['yMa-
HiCTH, €Bpei, iHaycH 1 Oyuictu. Tlepconarn 1mx koHpecii
OIIAYYETHCS YPS/IOM, & KAllelaH! BBAKAIOTHCS JEPYKABHHU-
MU CITy»KOO0BIISIMH. [HIII KOH(ecii MOXKYTh BiZIBIIATH CBOTX
YJICHIB KOHTPETallii y B’ I3HUIISX, JIe TaKi KareJIaH! He OIlIa-
YyHOTBCS YpSZOM. Bci Karenanu MaroTh akajieMidHe 3BaH-
Hsl, € YACTHHOIO B’SI3HMYHOIO IIEPCOHANTY, ajle He Ha/IaroTh
JIyXOBHOTO JIOLJISI/TY TFOPEMHOMY TepcoHaty. BoHu mpoBo-
JUITh THIUBITyalTbHE Ta TPYIOBE KOHCYJIBTYBAHHS, OPTaHi3o0-
BYFOTH JIITYPIiiHI CITy»KOW BIIIOBIIHO J0 TXHIX TPaMLIii 1
HPOIOHYIOTH €THYHI OPAJIH T4 OXOPOHSOTh T'YMaHHI YMO-
BH yB’si3HeHHs1. KarenaHnu pu3Hadar0ThCsl Ha CITy KOy MTiCIs
3aTBEP/PKEHHS iX HOMIHAJTY Ta MIePeBIpKU OC3MEKH, 8 TAKOK
HOBHMHHI NPHIHSTH IPHUCATY 1 IICHXOIOITYHY OLIHKY .

BucHoBku

Sk cBiUarh JaHi, y 0ararbox €BpONeHCHKHX KpaiHax
JUFOTh aKPEAUTOBAHI JICPIKABOIO Ta IIEPKBOIO KarleIaH! Ha
MDKKOH(eCiiHIi ocHOBI. Karrenanu 3/iHCHIOIOTh CBOKO
nisueHICTh B YBIT a00 Ha piBHHX IpaBax i3 IEPCOHATIOM,
a0o0 sK BOJIOHTEpH, a00 SK Jep)KaBHI YHHOBHHUKHU 3 TICB-
HUMH OOOB’SI3KaMH, TepeadaYeHNMH 3aKOHOIABCTBOM
BIZIMOBITHOT KpaiHu. [IpaBOBOIO OCHOBOIO JJISI THOPEM-
HOTO CIY)XiHHSI € €BpONEHCHKI MeHITeHIIIapHI MpaBuia,
JIOTIOBHEHI BHYTPINTHBOJCPIKABHUMHU 3aKOHAMH, TIOJIO-
JKCHHSIMH Ta THCTPYKIIISTMH.

[To3UTMBHUM MOXXEMO BB@KAaTH 1JI€I0 TyMaHi3alii
TIOPEMHOTO YTPHMAaHHSI, MATPUMKY yB’SI3HEHOTO i Jac
BiZIOYBaHHS HAM ITOKapaHHs 1 BU3HAYCHHSI TPUIUHH CKO-
€HOTO 3JI0UHMHY, 3aBASKH YOMY 3’SIBILSIETHCS MOYKIIHBICTH
3an00ITTH TOABIIOMY PEIHIUBY 3JI0UHHIB.

OTmxe, MpoaHATI3yBaBIIA THCTUTYT TEOPEMHOIO Karie-
JIAHCTBA Ha TIPUKJIA]TI JICSTKIX €BPOTEHCHKIX KpaiH, MOXXEMO
3a3HAYHTH, 10 TaKa TPAKTHKA MAe TIO3UTUBHUH XapakTep i
3a0e3revye TIO3UTUBHUN BIUIMB HA PecoIliami3alliio 0coon
3aCyIDKEHOT0, a TAKOXK ITAITOTOBKY JI0 XKHUTTS B coriymi. [To-
PIBHIOIOUM €BPOICHCHKHMI JIOCBIZ B3a€MOJIT TICHITCHIAP-
HHX YCTaHOB, MOKEMO KOHCTATYBaTH, [0 HAWKPAII METOIN
KareJIaHChKOT poOOTH MOTPEOYIOTh MOJAIBIIOT IMITIIEMEH-
Tarii Ta 3aKOHOJIABYOTO 3aAKPIIUICHHS 3aJUIsl €(PEKTUBHOTO
BIUIMBY Ha MTOKpAIaHHs KpUMiHOTeHHOT cuTyartii B YBII ta
TIOTAJIbIIIE 3ar00IraHHS BYNMHEHHIO 3TOYHHIB 3aCY/KCHUMH.

10 Dr. Ryan van Eijk Realizing rights: balancing deeds and needs, dutch
experiences in organizing prison chaplaincy. [Ipukiaaun npaBoBoro Bpe-
TYIIOBaHHS JyNIIACTUPCHKOTO CIYXKIHHS y HEHITeHI[apHId cucteMi B
Kpainax €Bponu : Marepiaan MiKHapOIHOT HAyKOBO-IIPAKTUYHOT KOH(e-
penuii, M. Kui, 3 rpynus 2018 p. Kuis, 2018. C. 29-33.
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Legal status of a testator’s grandson at legal succession in the inheritance law of Ukraine

Kukhariev Oleksandr
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The article deals with the legal status of a testator’s grandson in hereditary legal relations. It is proved that the
order of legal succession of a testator’s grandson depends on availability of one his living parents who have to be
called for succession as an heir apparent, i.e. a son or daughter of a testator.

If at the time of succession commencement, one of the parents who has to inherit as an heir apparent, is not alive
then the grandchildren inherit by right of representation. Inheritance by right of representation is a special order of
legal succession of persons who take the place of an heir who had died earlier than a testator. A living heir in any
case excludes his replacement by a descendant. Thus, the mechanism of inheritance by right of representation is
intended to correct the unnatural situation in the sequence of deaths when a child dies before his parents. In this
case, the testator’s grandchildren are called to inherit as independent heirs, who are recognized to have own right to
inherit as descendants of a testator (grandfather or grandmother). They neither legally nor actually represent anyone
other than themselves, since due to the universal nature of hereditary succession they acquire the right not from a
deceased heir (father or mother), but directly from a testator.

At inheritance by the right of representation after death of a grandmother or grandfather, a grandson is an heir
apparent.

During the life of one parent who has the right to inherit, the testator’s grandson belongs to the fifth hereditary
line, despite the second degree of kinship with the grandmother (grandfather) and dispositive nature of article 1265
of the Civil Code of Ukraine, which defines non-exhaustive list of heirs of the fifth hereditary line. This implies a
number of important legal consequences. In particular, another heir including his parents may renounce succession
as heir in favour of a grandson. Moreover, a contract may be concluded with a grandson to alter the order of
succession, according to which such person will have the right to inherit together with the heirs of a closer line. So
it is a testator’s grandson who can file a claim to alter the order of succession of the right to inheritance under the
circumstances specified in part 2 of article 1259 of the Civil Code of Ukraine.

IIpaBoBuii ctaryc BHyKa cniaJKOAaBLsI
N/l Yac cnajKyBaHHsI 32 3aKOHOM y CHIaJKOBOMY NpaBi Ykpainu

Kyxapee Onekcandp €ezenosuy
KaHouoam puouyHUX HayxK, OOYeHm,
doyenm Kaghedpu YyusiibHO20 Npasa ma npoyecy

Xapkiecvko2o HAYioHAIbLHO20 YHIgeEpcUumemy eHympiuHix cnpas, Ykpaina

Beryn

3rigHo 31 cr. 1258 1K VYkpainm crmagkoemii 3a
3aKOHOM OJICPXKYIOTh IIPABO Ha CIAAKyBaHHS ITOYEPIo-
Bo. KojkHa HacTymHa depra CIIaKOEMIIB 3a 3aKOHOM
OIepKy€ TMPaBO Ha CHAAKyBaHHSA y pasi BiICYTHOCTI
CITAJIKOEMIIIB [TONEPEAHBOT YEePIH, YCYHEHHS X BiJ Ipa-
Ba Ha CIaJIKyBaHHs, HETPUIAHATTS HUMH CIIAIIMHA a00
BIIMOBH BiJl 11 MPUIHSTTSI.

Sk 3a3Hadamu cBoro yacy b.C. AHTIMOHOB Ta
K.O. I'paBe, mi1 9ac BCTAHOBJIEHHS CIIAAKOEMIIIB 3aKOH
CIIUPAETHCSA Ha MPUITYIICHHS] PO HAWOIIbII BipoTij-
HE KOJIO 0Ci0, SIKUX CITaJKOJaBEIh XOTIB OM 3aKiIuKa-
TH 10 crankyBaHHs'. CamMe B KON CHAaJKOEMIIB 3a
3aKOHOM YITKO IMPOCTEKYETHCSA 3B SI30K CIAIKOBOTO
Ta ciMeiHOro mpasa. [IpHdoMy CTIHKOIO TEHICHIIIIO
HAI[IOHAJIBHOTO 3aKOHOMIAaBCTBA € PO3IIUPEHHS TIePETi-

t AurtumonoB B.C., I'pae K.A. CoBerckoe HacieICTBEHHOE IPaBo.
Mocksa : T'ocropusznar, 1955. C. 117.

94

Ky CITaJKOEMIIIB 3a 3aKoHOM. 3okpema, y LK Vkpai-
HU 3aCTOCOBAHO MIiJX1JI, CIIPSIMOBAHHI Ha OXOIJICHHS
HaWIIMPIIOTO KoJia 0cCi0, 10 SIKUX Morna O mepedTH
CHaJIIMHA 3a BIJCYTHOCTI 3amoBiTy. Bci cnaakoemiri
00’eqHaHl y TsITh yepr: 1) y mepiry 4epry mpaBo Ha
CHa/JKyBaHHI 32 3aKOHOM MAaroTh JTITH CIIaIKOJABI,
30KpeMa 3a4ari 3a JKUTTS CIaJKOJABIS Ta HAPOKEHI
micist oro cMepTi, TOW 13 MOAPYKKS, SIKHH Horo Te-
pexuB, Ta 6ateku (cT. 1261 1K Vkpainn); 2) y npy-
Ty depry ImpaBoO Ha CIAAKyBaHHS 3a 3aKOHOM MaroTh
piaHi OpaTh Ta cecTpyu CHaJKOAAaBIIs, oro 6ada Ta iz
SK 13 OOKy Oarbka, Tak i 3 00Ky Matepi (cT. 1262 11K
VYkpainun); 3) y TpeTro 4epry mpaBo Ha CIaJKyBaHHS
3a 3aKOHOM MarOTh PiJIHI JAbKO Ta TITKa CITaIKOJABIIS
(ct. 1263 LIK Vkpainm); 4) y 4eTBepTy 4epry MpaBo
Ha CITaJKyBaHHS 32 3aKOHOM MarOTh O0COOH, SKi TpO-
JKMBAJIX 31 CIIAJIKOLABLIEM OJHIEIO CIM’€I0 HE MEHII SIK
II’SITh POKIB JI0 Yacy BIAKpUTTS craammuau (cT. 1264
LK Vkpainn); 5) y m’aty 4epry npaBo Ha CIIaJIKyBaH-
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HS 332 3aKOHOM MAIOTh 1HII POJUYI CITaJKOAABIS JIO
IIOCTOTO CTYIEHS CIIOPITHCHHS BKIIFOYHO, MPHUYOMY
poaudi OJNFMKYOTO CTYIEHS CIIOPITHCHHS YCYBalTh
BiJI MpaBa CHaJKyBaHHs POIUYIB MMOJNAJBIIOTO CTyIIC-
Hs criopijiHeHHs. CTYIiHb CIIOPiIHEHHS BU3HAYAETHCS
32 YHCIOM HAPO/UKCHb, IO BIIAISIOTH pojanWYa Bill
cniaakoaaBisl. HapomkeHHsT caMOTo CHaJKONIaBIs He
BXOAMTH JI0 1Or0 yncia. KpiM Toro, y m’sTy depry
MpaBoO Ha CHAJKyBaHHS 3a 3aKOHOM OJICP)KYIOTh yTPH-
MaHIli CHaJKOJIaBIIsl, SIKi He OyJIu YiIeHaMH Horo ciM’i
(ct. 1265 1IK VYkpainn).

BepxoBunii Cyn 3 mpOro mpHBOAY HAroiOCUB, IO
CTYIIHb € CBOTO POy OJUHUIICIO BUMIPIOBAHHS CIIOPII-
HEHHS TIOMIX POIWYAaMH 3a TOXO/DKEHHSIM. BiH Hamae
MOJKJIMBICTh BCTAHOBHTH «BIJICTaHBY» MIK CIIOpiJHE-
HUMH 0co0amMu (poaryaMH 3a MOXO/DKEeHHsM). [Tpudo-
My TaKa «BIJICTAaHB» MOXE XapaKTepU3yBaTH SK OLIbII
OnM3bKe CHOPITHEHHS, TaK 1 BianayieHe. SIk HACHIIOK,
YUM AaJti 010JI0TYHO 0COOH € OHa BiJ OZHOI, TUM O1JIb-
LM TOPSAKOBUIA CTYIIHB CIIOPiAHEHHS iX TI0B’A3y€2,

31aBHa BCl COAIKOEMII 32 3aKOHOM IMOAUISAIOTHECS Ha
npsiMux (200 CBOIX) 1 Ha «OOKOBHXY (BIITAICHUX ) CIAJI-
koeMIliB. [leprrni € uieHamu OfHIET poAMHH, 1€ OJIN3b-
Kl poJudi, IO TPOXKUBAIH, SIK TIPABHUJIIO, PA30M 1 BEIH
OJIHE TOCIONAPCTBO. Y CBOIO Yepry, BOHU IMOIIISITUCS
Ha CIaJKOEMIIIB MO0 HU3X1JIHIN JIHIT 32 HAPOJKCHHSIM
(cHH, BHYK, NMPaBHYK) 1 HA CITAJIKOEMIIB TI0 BHUCXIiTHIH
niHiT (0aThKO, i, TPaIiN). Ix me WMEHYBaJM Craj-
KOEMIISIMH, SIKI OJICPXKYBaJIH «CKOPOOTHY CHAJIIHHY,
HanpuKiIaa 0aThbKH, 10 MEePSKWIH cBOiX aited. Cnana-
KOEMIISIMU OOKOBOT JIiHIT CIIOPIAHEHHS € 0COOH, 1[0 TI0-
XOJISATh BiJl CIIJIBHOTO MPEJIKa, a He OJUH ITICIIs OTHOTO.
Hanpuknan, e pigHi, JBOOPiAHI Opaty i cecTpu. 3BH-
YaiHo, 1[0 BUPa3 MPO MOXOMKEHHS BiJl €TUHOTO MPEIKa
€ YMOBHHUM, OCKUIBKH CYTO OIOJIOTIYHO HUM HE MOXKE
Oyt omHa oco0a®. TpaiMiis paxyBaHHS POAUYIB Bil
€JIMHOTO CITIJILHOTO TIpe/Ka, 3a TBepkeHHsM [.B. XKu-
JIIHKOBOT, Mae TpajaBHii xapaktep. llle 3 puMChKUX
YaciB poIuYl TOAUISUTHCS 3aJIe)KHO BiJl TOTO, BiJl KOTO
BOHM TIOXOAMJIM — OaThka uW Marepi. Ha mii mincrasi
BHOKPEMJTIOBAIHCS OaTbKIBChbKA YW MaTepUHCHKA JIiHIT
cniopijaeHHs. [1i3Hile y eBporelChKUX HAPOIiB KIHKH
Oy (paKTHMYHO YCYHEHI BiJl cnaakyBaHHsA. ToMy pa-
XYBaHHS POJMUIB 3IHCHIOBAIOCS B MOPSJIKY, KOJIH JIO
yBaru OpaBcs YOJIOBIK — «HAYaJbHHUK» pOAy (pOmoHa-
YJaJlbHUK) 200 miaBa ciM’i. B jgopeBosmomiiiHOMy mpagi
3a3Havyasocs, Mo IO POy BXOIATH JIUINE Ti, OB’ sI3aH1
KPOBHHM CITOPIJTHCHHSM, OCOOM, SIKi TOXOJSTh 4Yepe3
0ci10 40oJI0BIYOT CTaTi, OCKUIBKM 0c0o0a sKiHOYO01 cTaTi HE
MOXe OyTH «pOIOHAYaTBHUKOM»?,

2 [Tocranosa Bepxosroro Cyny Bizx 20 uepsus 2018 p., cynosa crnpasa
Ne 643/1216/15-11, npoBamkennst Ne 61-6924cs18. URL: http://reyestr.
court.gov.ua/Review/75068671 (mara 3sepuennsi: 11.03.2019).

¢ IuBinbHuii komexkc Ykpainu: HayKoBo-pakTHYHHH KOMeHTap (I0-
SICHEHHS, TIIyMayeHHs, peKOMEeHallii 3 BUKOPHCTAHHAM MO3HULIH BUIIHX
CynoBHX iHCTaHLiH, MiHicTepcTBa IocTHLI, HayKoBLiB, (axiBuis). T. 12:
Cnazxose mpaso / 3a pex. mpod. I.B. Cnacu6o-®Pareesoi. Xapkis : DO-I1
Komicauk A.A., 2009. C. 292.

4 Xuninkosa [.B. AKTyanbHi NUTaHHS CIIAJIKOBOTO TIpaBa YKpaiHu: Ma-
Tepianu 1o ceminapy. Xapkis : Kemon, 2009. C. I11-5.
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Po3mmpenoMy TIyMaueHHIO KOJO CHAaIKOEMIIIB 32
3aKOHOM HE TIUIATae€, IO, Y CBOIO YEPTy, 3yMOBHIIO
BUHUKHEHHSI TOCTPOT AMCKYCIT K Y TCOPETHUHIH, TaK i B
MIPAKTUYHIN MJIONIHMHI MO0 MPABOBOTO CTaTyCy BHYKIB
CIaIKOABIIL. 30KpeMa, BHYKH OKpPEeMO HE BH3HAUCHI B
JKOJIHIN 3 IT’ATH Yepr CHaJKOEMIIIB 32 3aKOHOM, IPOTE
BHOKpeMJIeHI y 4. 1 ¢T. 1266 LK Ykpainu, 1110 peryioe
CHaaKyBaHHS 3a MPABOM IIPEACTaBICHHI. Tak, BHYKH
CTHaIKOMABII CIIAAKYIOTH Ty YacTKy CHAIIINHH, SKa
Hayexaya 0 3a 3aKOHOM TXHIM Marepi, 0aTbKOBi, SKOU
BOHU OyITH KMBHMH HA Yac BIIKPUTTS CIIAIIIIHU.

Tomy moTpeOyroTh 3’ ICyBaHHS J{BA BUITAIKH CIIA/IKY-
BaHHS 32 3aKOHOM BHYKAaMH CIIAJKOAABII — 33 IPAaBOM
TIPEJICTABIICHHS Ta 3a JKUTTS CBOIX OaThKIiB Ha yac BiJl-
KPHUTTS CIaIINHH.

MerTa cTaTTi — BU3HAUCHHS [TPABOBOTO CTaTyCy BHY-
KiB CITaJIKO/IaBIIS B CITaJKOBOMY TIpaBi YKpaiHH y pasi
CIaIKyBaHHS 32 3aKOHOM.

Buxusiag ocHoBHOro MartepiaJy

[lepemyciM BHYKH CHAJKOMABI 3aKIUKAIOTHCSA 0
CIaJIKyBaHHS 3a PaBoOM NipeicTaBieHHs. [ Ipy oMy cirij
3BaXKaTH, IO CIIAJIKyBaHHS 3a IMPABOM IPEICTABICHHS —
1Ie 0COONMMBHI TIOPSJIOK CIaJIKyBaHHS 32 3aKOHOM 0cCi0,
SIK1 3aCTYIMAITh COOOK0 MICIIE CHAJKOEMIIS, TTOMEPIIOTO
paHiIe, HiX craakoaaBelb. OTxe, BHYKH CIIAJIKYIOTh 32
MIPaBOM IPECTABIICHHS Y Pa3i, KOJIM Ha Yac CMEpTi criaji-
KOJIABI HEMAE B )KMBUX TOIO 3 iX OATBKIB, XTO MaB Ou
CIaJIKyBaTH SIK CIIAJKOEMEIIb 33 3aKOHOM TEpIIIOT YSprH.
JKuenii cniaikoeMeltb y Oyib-KOMY pa3i BUKITIOUAE HOTO
3aMinieHHs HamaakoM. OTKe, MEXaHi3M CIaJIKyBaHHS 3a
TIPaBOM IPE/ICTABIICHHS Ma€ Ha METI BUIIPABUTH HETIPHU-
POJIHY CHTYaIlil0 y TMOCIIJIOBHOCTI HACTAHHS CMEpPTEH,
KOJIM JINTHHA IIOMUPAE PaHIiIIe 3a CBOTX OaThKIB.

BepxoBuuii Cyn HarojaocwB, IO 32 CBOEIO CYTTIO
CHaJIKyBaHHS 3a TPAaBOM TIPEJICTABJICHHS — I CIICIH-
GiyHMA TOpAIOK HAOYTTS TMpaBa Ha CIAJKyBaHHS 3a
3aKOHOM, KM HE € OKPEMOIO ITiJICTaBOI0 ab0 BHIOM
CHaJIKyBaHHS 1 3 SIKUM Cy0’€KTaMU CIaJKyBaHHS CTa-
FOTh II€BHI CHAIKOEMIII 32 3aKOHOM>.

OfHAM 13 JTUCKYCIHHUX Y IUBUTICTHYHIN JTOKTPHHI
3QIUIIAETHCS] MATAHHS BU3HAYCHHS MPABOBOTO CTATy-
Cy 0ci0, SIKi 3aKJIMKAIOTLCS JI0 CIIAJAKyBaHHS 3a MPaBOM
MPEJCTABIICHHS, BKJIIOYHO 3 BHYKaMH CITaJIKO/IaBIIs.
BupiiieHHs 1IbOTO MUATaHHS Ma€ HE JIMIIE CyTO Teope-
THYHE, a ¥ MPaKTUYHE 3HAYCHHS, OCKIJIbKH SKIIO TO-
TOJIUTHUCS 3 THM, 1[0 CHAJKOEMII, TIEPEITIK SKUX BCTa-
HOBiIeHHH y cT. 1266 LIK Vkpainu, BXOASTH A0 CKIaIy
CHAJIKOEMITIB TIEPIIOT, APYTOi, TPETHOT YSPTH CHAIKOEM-
I1iB 32 3aKOHOM, TO € BC1 TiJICTaBH HAJ]aBaTH iM Ti IpaBa,
SIKUMH KOPUCTYIOTBCS CIIAJIKOEMITI BiIITOBIAHOT YepTH.

3 IbOro MPUBOJLY MOXHA 3a3HAYUTH HASBHICTh KiJIb-
KOX KOHIIEHIIIH, 10 MPOTHUCTABISIOTHCS a00 JTOTIOBHIO-
I0Th OJTHA OJIHY.

’ Tlocranosa Bepxosuoro Cyay Bix 26 Bepecus 2018 p., cymosa crpa-
Ba Ne 539/2170/17, npoBamxkennst Ne 61-3006¢818. URL: http:/reyestr.
court.gov.ua/Review/76912305 (nara 3Bepuenns: 11.03.2019).
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B ropuanyHii iTeparypi pajstHChKOI eroxXu He Oyiio
BHUPOOIICHO €TMHOT TTO3UIIIT IIO/T0 BiTHECEHHSI IIPENICTAB-
JISTFOYUX» CITAJKOEMITIB JI0 BiJITIOBITHUX Yepr. 3a NpaBH-
nom ct. 529 11K YPCP 1963 p., mo BTpaTuB YUHHICTb,
BHYKH 1 TIPaBHYKH CIIQJIKOJABIl BHU3HABAIMCS CIIAJIKO-
EMIISIMU 32 3aKOHOM, SIKIIIO Ha Yac BIKPUTTS CHAJIIIMHI
He OyJIo B J)KMBHX TOTO 3 iX 0arbKiB, XTO OyB OM Criaj-
koemiieM. [TpuyoMy TMOJIOKEHHS PO CIaJKyBaHHS BHY-
KiB 1 TPaBHYKIB CTPYKTYpHO PO3MIIIYBaJIOCS Y CTaTTI,
0 BU3HAYaJIa CMAJKOEMINB 32 32aKOHOM IEpIIOTl Yepry.
Crmparouncs Ha 11e, ['M. CtenmaneHko CTBep/KyBaB, 1110
BHYKHM Ta TIPAaBHYKH CIAJIKYyFOTh «3aMICTh» IOMEPIIHX
CcraaKoeMITiB mepimnoi uepru’. 3i ceoro 60ky, B.O. Psicen-
[IEB JIOXOJWB BHCHOBKY, IO «IPEACTABIISIOUD) CIIAJIKO-
€MIII 3aKJIMKAIOTHCS «Pa3oM» 13 CIAJKOEMIIIMH TIEPIIOT
yepry’. BUCIIOBIIOBAINCS W TiaMeTPaabHO MPOTHICKHI
aymku. 3okpema, P.O. Xandina BBaxkana, 110 BHYKH 1
MPAaBHYKH TIOMEPJIOTO B3araji He € HOTro CIaJKOEMIIS-
mu®. b.C. AutimonoB Ta K.O. I'paBe, mpoTHCTaBIISIOYN
CTaJIKyBaHHS 3a MPABOM TIPEIICTABJICHHS Ta CIaJIKyBaH-
HS1 BHyKaMU-yTPUMAHISIMH, BITHOCHIIH JIO TIEPIIOT Yepru
CIAJKOEMIIIB 32 3AKOHOM JIMIIIE OCTaHHIX®.

Cepenl cydacHHX YyYEHHX TaKOX HEMae €JIHOCTI
I0JI0 JIOCHIJKyBaHoro niutanHs. Hampuxitaz, 1.B. XKu-
JIIHKOBA BKa3ye, M0 OCOOM, SKi MarOTh MPABO CIIAJIKY-
BaTH 3a NMPaBOM IPEICTABICHHS, YTBOPIOIOTH OKPEMY
IPyIy CIaJKOEMINB 3a 3aKOHOM. IX KOJNO HEBEIWKe i
yiTko BusHaudeHe B 3akoHi'’. Haromicts O.JI. Makos-
CBKUH 3armepedye BiTHECCHHS 0ci0, SKi CITaIKyrOTh 3a
MPaBOM TPECTABICHHS, JIO SIKOICh 13 Yepr CIaJIKOEM-
B 3a 3aKOHOM, OCKUJILKH JUISl 3aKJIMKAaHHS IIUX 0Ci0 70
HACTYITHUIITBA HEJOCTATHS BIJICYTHICTh CIaJKOEMIIIB
nonepennix 4epr'l. AHaJOrIUHY IO3MIIIO BIICTOIOE i
P.B. IlInmxka'?.

He Brmarounch 10 XapaKTEpPHCTUKH MPABOBOTO CTa-
HOBHIIA OCI0, sIKi CIIAJIKYIOTh Ha TiacTaBi cT. 1266 11K
VYkpainu, 3.B. PoMOBChKa MiXk THM JIOXOJIUTH BUCHOBKY,
10 3a JIOTIOMOTOI0 MEXaHI3My «IpaBa MPeJCTABICHHS
y CeperHi NeplIoi Yepry CIaInHa MOYeproBO KOH-
[ICHTPYBATUMETBCS y PyKaxX HAHOIMKYMX POAMYIB, SIKi
nepeOyBaiy y NpssMiid (HU3XITHINA 9i BHCXIIHIN) JiHIT
CHIOPITHEHHS 3 0c000K0, sSKa MOIvIa O olep)KaTu MpaBo
Ha CHaJKyBaHHS, SKOM OyJia »KMBOI Ha MOMEHT BiJ-
KPMTTS CliaJuHu’®,

¢ Cremanenko I'M. Hacnencternoe mpao PCOCP. Caparos : U3a-Bo
Caparos. yH-Ta, 1965. C. 22.

7 PsicennieB B.A. HacnenoBanue mo 3akony u no 3asemanuio B CCCP.
Mocksa : 3nanue, 1972. C. 18.

8 Xanduna P.O. [paso nacnenosanust B CCCP. Mocksa : ['octopuszar,
1951. C. 14.

°® Autumonos B.C., I'pase K.A. CoBerckoe HaclieicTBEHHOE paBo. Mo-
ckBa : ['ocropusaar, 1955. C. 130.

10 ) uninkosa [.B. AkTyasnbHi MUTaHHS CIJKOBOTO NpaBa YKpaiHu: Ma-
Tepianu 1o ceminapy. Xapkis : Kenon, 2009. C. I11-29.

1 KommeHTapuil kK yactu TpeTheil [pakianckoro koxekca Poccuiickoit
®Denepanyn / nox. pen. A.JI. Maxkosckoro, E.A. Cyxanosa. Mocksa :
Opucr, 2003. C. 183.

22 [[Tumxka P.B., Coninko [.M., Kosupesa B.I1. Cnaaxose npaso B Ykpa-
THi : HaB4. MOCiOHUK / 3a 3ar. pen. npod. Humku P.b. Kuis : Jlipa-K,
2015. C. 141.

3 PomoBcbKka 3.B. YkpaiHcbke 1uBinbHe npaso. CriaakoBe mpaso : Iiji-
pyunuk. Kuis : Anepra; KHT; LIVJI, 2009. C. 189.
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Ha namy aymky, Hemae MiJCTaB BIAHOCUTH CIaJI-
KOEMIIIB 3a MPABOM TIPEJICTABICHHS JIO OKPEMOi TPyITH
cragkoeMIliB. Lle MOSICHIOETBCS THM, HIO Taki 0coOu
3aKJIMKAIOTHCS JIO CITAJIKyBaHHS HE OKPEMOIO Yeproro, a
pa3oM i3 IHIIMMU CITAJIKOEMIISIMU 33 32aKOHOM, SIKI OTPH-
MYIOTh TIPaBO Ha CITaJIKyBaHHS B 3arajbHOMY MOPSJIKY
YeproBoCTi, BCTaHOBJIEHOMY y cT. 1258 IIK Vkpainn.
3aK0H 3aCTOCOBYE y IUX BITHOCHHAX TPOLIEAYPY «3aMi-
IICHHSD» MICIS CITAIKOEMIISI, TIOMEPIIOTO JIO BIJKPHUTTS
CITaIIIAHHA.

Baxxko 1pu bOMY TOTOIUTHCS 13 TIO3MIIIIO PO TE,
IO CIAJKOEMIII 32 MPABOM MPEICTABICHHS 3aKJIMKa-
IOThCSl IO CIAJIKyBaHHS HE 3a BJIACHHM IIPaBOM, a 3a
MIPABOM IHIIIOTO CIAIKOEMIIS. SIKIIO CIUpaTUCh Ha I,
TO MPHUHIETHCS BH3HATH, MO CHAJKyBaHHS B JIOCII-
JUKYBaHHUX BIJTHOCHHAX 3IIMCHIOETHCS TICIS MTOMEPIIO-
IO CITaJKOEMIlI. AJle TaKWi BUCHOBOK € XMOHHM, aj{Ke
IIOJI0 OCTAHHBOTO CIAJIIMHA BIJKPUBAETHCS OKPEMO,
i MoBa OyJie TH BXKe HE TIPO CIIaJKyBaHHS 3a MPaBOM
MIPEJCTABIICHHS, & 3araJIbHAHN TOPSIOK CHaJIKyBaHHS 3a
3aKOHOM. TOOTO MOKHA KOHCTATyBaTH HAasBHICTh JIBOX
CHA/IIIVH, Mepia 3 SKUX BIIKPUBAETHCS IMICIS CMEpTI
CIAJIKOJIABIIS, @ IPyTa — YHACIIOK CMEPTi CIIaJIKOEMIIS,
SIKOTO «3aMImarThy. Oco0a, sika 3aKINKAETHCS 0 CIIa-
KyBaHHS 3a MPaBOM IIPEJICTABJICHHS, € Oe3M0cepeHiM 1
CaMOCTIHHUM HACTYITHUKOM CaMme CIaJIKOJABIIS uepe3
KPOBHE CITOPITHCHHS Ta HEMAa€ YKOJIHUX MPAaBOBUX ITiJI-
CTaB ISl pO3MISAY 11 SIK HACTYITHHUKA 200 TMpeICTaBHUKA
CHAJIKOEMIISI, TIOMEPIIOTO J0 BIIKPUTTA criaamuau. He-
BHIIAIKOBO JIJIsl BIOPSAKYBaHHS BiJIIIOBITHUX MPaBOBII-
HOCHH 3aCTOCOBYEThCS (DIKIIisl TPEICTABHHUIITBA TIOMEP-
JIOTO CHAJKOEMIISI MOTO HALIAIKAMM 4.

BHyKH criaikofaBIsl 3aKJIMKAIOTHCS JI0 CIaJIKyBaH-
Hs Ha mijgcTasi 4. 1 ct. 1266 LIK Ykpainu sik camocTiid-
Hi CIIAJKOEMIII, 32 IKHMHU BU3HAETHCS BIIACHE MIPABO Ha
CHAJIKyBaHHS K HHU3XITHUMH POIUYAMHU CIAJIKOIABIIST
(mima yn 6abu). BoHu Hi rOpuaMYHO, Hi (aKTHYHO HE
MIPEJICTABIISIIOTH HIKOTO, KpiM ce0e, OCKIIBKH Yepe3 YHi-
BepCallbHUI XapaKkTep CIaJKOBOTO MPaBOHACTYITHHIITBA
HaOyBarOTh MPABO HE BiJI TOMEPIIOTO CHAJKOEMIIS (CBO-
ro 0arpKa 4M MarH), a 0e3MOCcepeHbO BiJl CITaIKO/IAB-
1s1. 3 IbOTO BUILIMBAE BAKIIMBUI BUCHOBOK: YCYHEHHS
BiJl CHIAJIKYBaHHS IOMEPJIOTO CITaJKOEMIIS HA ITiJICTaBl
cT. 1224 11K Ykpainu He BIUIMBA€E HA OOCAT CIaJIKOBHX
IIpaB MOTO HAIIAJIKA, IKUH 3aKJIMKAETHCA O CIIaIKyBaH-
HS 32 TIPABOM TIPE/ICTABIICHHS.

Bunaetbes cripaBeUTMBHM, IO CHAIKOEMIT 3a Mpa-
BOM IIPEJICTABIICHHS € CITaIKOEMIISIMH BiJIIOBIIHOT Yep-
TH, B SIKiH CITajiKyBaB O moMepIinii criaikoemertb. OTxe,
y pasi crajKyBaHHs B MOpsAKY 4. 1 ¢T. 1266 11K Vkpa-
THA BHYKH CIIAJKOJIABIIS € CHAJKOEMIIIMHU 332 3aKOHOM
TIEPINOi YepTrH, YCYBAIOUX MPH IIbOMY BiJl CIIAJIKyBaHHS
CHAJIKOEMITIB HACTYITHUX Yepr. A 0COOIUBHUI MeXaHi3M
3aKJIMKAaHHS 10 CMaJIKyBaHHsI 33 NPaBOM TPECTaBIICH-
HS € JIMIIE OJHIE0 3 YMOB peajisallii BHyKaMH CBOTO

14 leransrime aus.: Kyxapes O.€. 3acrocyBaHHs I0pHANYHUX (iKiiii
y cdepi crnaakyBanns. IliagnpueMHunTBO rocrnogapcTso i npaso. 2015.
Ne 1. C. 27-31.
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MpaBa Ha CHajKyBaHHS. | Xo4a BHYKH € CaMOCTIHHH-
MU HACTYITHUKAMH CIAJIKOJABII, PO IO BKAa3yBaIOCs
BHIIE, BOHM «3aMIIalOTL» MICIIE TOTO 3 OaTbKiB, XTO
MaB OM 3aKJIMKATHCS 70 CIaJIKyBaHHS, SIKOW OyB KUBUI
Ha Yac BIAKPUTTS CHAIIIHHH.

AHanoriyny nosuiiro 3aiiMae 1 BepxoBuuit Cy,
3a3HaYMBINU B TocTaHoBi Bij 20 yepBHs 2018 p., 110
CTIaJIKyBaHHS 3a ITPABOM IPECTABICHHS — I1e TAKHIA 110~
PAAOK HAOyTTS MpaBa Ha CIaJKyBaHHS 3a 3aKOHOM, 32
SIKOTO CHAJIKOEMITI 11’ ATOT YePTH BKITFOUAIOTHCS 10 CKJIa-
Jly TIePIIIOT, APYTO1 YK TPETHOI YePry 3aMiCTh CIIAJKOEM-
s BHACIIIOK TOTO, IO BiH IMOMEP JI0 BIAKPUTTS CHaj-
e, CriaJIkyBaHHS 32 MMPABOM MPEJCTABICHHS HaIa€e
MOYKJIMBICTb CIIAJIKOEMIISIM I1°ITOT YEPrH 32 3aKOHOM I1e-
pEMICTHTHCS Yy BHIy 4epry (Iepiry, Ipyry abo TpeTro
yepry)®.

VYTiM, ydacTh BHYKIB CHAJKOJABIS Y CIAIKOBUX
MPaBOBITHOCHHAX HE OOMEKYETHCS CITaIKyBaHHSIM 32
MpaBoOM TMpeacTaBieHHs. ToX HACTYNHHM THUTaHHSM,
sIKe MOTpeOy€e BHUPIIICHHS B MEXax poOOTH, € MOXKIIH-
BICTb CITaJIKyBaHHS BHYKaMH IICJsl cMepTi 6abu (fima)
3a JKUTTSA CBOIX OaThKiB. AKTyai3ailis MMOCTaBICHOTO
MUTAHHS OB’ s13aHa 3 TUM, 110 BHYKH MPSIMO HE BU3HA-
YeHI B JKOIHIN 13 IT’STH YepT CIIAJKOEMIIB 332 3aKOHOM,
X0u4a Il 0COOH € IPSIMUMU HU3X1THUMH POTUYAMH CTIaJI-
KOZIaBIIs.

3.B. PoMoBchka BBakae BU3HAUCHWH Yy 3aKOHI
CIaJIKOBO-TIPABOBHI CTaTyC BHYKIB HECTPaBEIITUBUM
1 IPOTIOHY€E BKJIFOYUTH X JIO JPYroi Yeprd CHalKoeM-
IiB 3a 3aKOHOM SIK CaMOCTiIHHUX (irypanTis'®. [To3uris
PO HECTPaBEUIHBICTh MPABOBOTO CTAHOBHUIIA BHYKIB Y
CTIAJIKOBHX MPAaBOBITHOCHHAX BiJICTOFOETHCS W THITUMH
aBropamu'’, y 3B’3Ky 3 YMM MPOIIOHYETHCS HAIATH Ta-
KHM 0co0aM IMpaBO Ha CIaJKyBaHHsS y pasi iX Hempa-
[IE3/IaTHOCTI Pa3oM 13 TIEK YEPror CHAJKOEMIIB 32
3aKOHOM, SIKa 3aKJIMKAETHCS JI0 CIIaKyBaHHs'®,

HorapiasibHa mnpakThKa IIONO CHaJKyBaHHS BHY-
KaMH{ CITaJIKOJIaBIsl 32 JKUTTA iX OarbKiB HE BHpI3-
HSEThCS TOCHIOBHICTIO. Hampuximan, y mign. 3.27
m. 3 nr. 10 po3n. 11 Tlopsinky BUMHEHHS HOTapialbHUX
Iiii HoTapiycamu Ykpaiu!® MiCTHTBbCS 3arajbHE Ipa-
BHJIO, 32 3MICTOM SIKOTO CITQJIKOEMEIH 33 3aKOHOM Ma€
MPaBO BiIMOBHTHCH BiJl IPUAHATTS CITAIIIMHU Ha KO-
PHUCTB OYy/b-KOTO 13 CITaJIKOEMIIIB 32 3aKOHOM HE3aJICKHO
BiJI Uepry, 30KpeMa BHYKIB, IPaBHYKIB, INICMIHHUKIB Ta
IHIMX. YTiM, BXe 3TigHo 3 1. 1.3.4 MertoguuHux pe-
KOMEH/IaIli i 1010 BYNHEHHS HOTAPialIbHUX 1, TTOB’sI-

15 TTocranosa Bepxosuoro Cymy Binx 20 uepsust 2018 p., cymosa cripaBa
Ne 643/1216/15-11, npoBamxennst Ne 61-6924cs18. URL: http:/reyestr.
court.gov.ua/Review/75068671 (nara 3sepuenns: 11.03.2019).

16 PomoBchka 3.B. Ykpaincbke nmBiipHe mpaBo. CraakoBe Mpaso :
niapyunuk. Kuis : Anepra; KHT; IIVJI, 2009. C. 186, 187.

17 EropoBa M.A. BHyk# Kak CyOBeKTHl HACJIEICTBCHHOrO IpaBa.
Hacnencreennoe mpaso. 2007. Ne 2. C. 13.

18 A6pamenkoB M.C., Yyrynos I1.B. O npu3BaHuu K HacJel0BaHUIO
BHYKOB Hacnenozareins. Hacneacrsennoe npaso. 2009. Ne 1. C. 8.

¥ TTopsi10K BYMHEHHS HOTAPIialbHUX il HOTapiycamu YKpaiHH : 3arB.
Hakasom MinicteperBa foctunii Ykpainn Bix 22.02.2012 p. Ne 296/5.
URL: http://zakon5.rada.gov.ua/laws/show/z0282-12 (mara 3BepHEHHS:
03.05.2018).
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3aHHX 13 BKUTTAM 3aXOJliB IIOJI0 OXOPOHH CIIaIKOBOTO
MaiiHa, BUJA4€I0 CBiIOITB PO MPABO HA CHA/IIUHY Ta
CBIJIOIITB TIPO TIPABO BJIIACHOCTI HA YaCTKY B CILUIBHOMY
MaiiHi moApy ks, BHYKH, PABHYKH 3a KHTTS CBOIX
0aTbKiB HE CIAJKYIOTh IMICIS CMepTi Aina, 0abu, mpa-
nifa, npabadu. BoHW 3aKIMKArOTBCS JO CITaIKyBaHHS
SIK CTIQJIKOEMIII TEPINOT YePTH, SIKIIO HA Yac BiIKPUTTS
CHAJIIIMHA He OyJ0 B )KHBHX TOTO 3 0aTbKiB, KWl OU
MaB TIPaBO Ha CIIaJKyBaHHs. AHAJOTIYHA TIO3HIIIS PO
HEMOXKJIMBICTD CIaJIKyBaHHs BHYKaMH 32 JKHTTS CBOIX
0aTbKIB BUCIIOBIIOETHCS 1 B FOPUAMYHIN JiTeparypiZ.

Mix 6a6or0 (7i0M) Ta BHYKOM € OPYTHH CTYIIiHb
criopijiHeHHs. Biamosigao no 4. 1 ct. 1265 1K VYkpa-
{HH, CTYIiHb CIIOPITHCHHS BH3HAYAETHCS 32 YHCIOM
HapOJKCHB, IO BIUTATSIOTH POJAMYA BiJl CITaIKOABIIS.
HapomkeHHs caMoro CrajkoiaBIisi He BXOAUTH J10 1bO-
ro yucna. OCKUTbKM HapoJDKeHHs 0a0u (I1ija) He Bpa-
XOBYETBCS M1/l 4aC BU3HAYCHHS CTYIEHS CIOPIIHEHHS,
CMAJKOAABIS Ta CMAJAKOEMIL BIAJAISIFOTH J[Ba HAPO-
JKeHHS — Oarbka (Marepi) CIaJIKOEMIIS Ta CaMOTO CIajI-
KOEMIIS (BHYKA CITaIKOJIABIIS ).

[lepuri 94OTHpPW 4YeprH CIIAJKOEMINB 332 3aKOHOM
cthopmynboBano B 11K Ykpainu BUUEpIHO Ta iMmepa-
THBHO, 1[I0 YHEMOXKITUBIIFOE CIIa/[KyBaHHS BHYKOM CIIa/l-
KOJIaBIISI 13 CIIQJIKOEMIISIMH BiJIIOBITHUX yepr. BogHouac
y II’SITY 4epry MpaBo Ha CHaKyBaHHsI 32 3aKOHOM MalOTh
IHII POIXYI CHIANKOABIIS 0 MIOCTOTO CTYTICHS CIIOPiJI-
HEHHsI BKJIFOYHO, IPHYOMY POJUYI OJIMKYOTO CTYIICHS
CTIIOPIJIHEHHST YCYBalOTh BiJl TpaBa CIaIKyBaHHS PO-
JIUYIB TONAJBIIOTO CTYTICHS CIOPITHEHHS. Y 3B’S3KY
3 UM CIAJKyBaTH BHYK CIAJKOJABII 3a HASBHOCTI B
JKUBUX HOTO OaThbKiB 3MOXKE Y IT’ATY Yepry CHaJIKOEMIIIB
3a 3aKOHOM, yCYBAarO4M BiJl CIIaJIKyBaHHS 1HIIUX POJIH-
4iB IOMEPJIOro B Mexkax wiel uepru. Hampukiaa, BHYK
CIAJIKO/IABIISL YCYHE BiJl CMIa/IKyBaHHS BOIOPIIHUX ILTe-
MIHHHUKIB OCTaHHBOTO.

OTmxe, YWHHE LUBIIbHE 3aKOHOAABCTBO YKpaiHU
BIJIHOCHTh BHYKIB CIAJKOJABI 0 CIAJKOEMIIB 3a
3aKOHOM I1’SITOT YePTH, 110 MOYKHA MMOSICHUTH SIK JIPYTHM
CTyIIEHEM CHOpPIIHEHHS i3 cnajakojaBieM (0adoro, Ii-
JIOM), TaK 1 IMCIIO3UTUBHUM Xapakrepom cT. 1265 1K
VYkpaiHu, M0 MICTUTh 3aCTEPEKEHHS MPO «IHIIUX PO-
JMYiB CIAJKOIABIS [0 IIOCTOTO CTYIEHSI CIIOPiTHEHHS
BKJIFOYHOY.

3 UbOTrO BHIUIMBAE HHU3KA BAKIMBHX [PABOBHX
HACJIIJKIB. 30KpeMa, Ha KOPUCTh BHYKa MOXKE BiJIMOBH-
THCS BiJ| NPUIHATTS CHAIIMHYU HIIHH CHaJKOEMELb,
BKITIOYHO 3 ioro OarbkaMu. KpiM TOT0, 13 BHYKOM MOXKE

2 MeTosr4Hi PeKOMEH/IALIii 1010 BUMHEHHS HOTAPIaIbHUX Aiil, OB s1-
3aHUX 13 BXKUTTSAM 3aXOJiB II0Z0 OXOPOHHU CIIAJKOBOTO MaifHa, BHJAYCIO
CBIJIOLTB MPO MPaBO Ha CHAJIIMHY Ta CBIIONTB MPO MPaBO BIACHOCTI
Ha YacTKy B CIUIGHOMY MalfHi HOIPYXOKS : CXBaJIeHO pimreHHsM Hay-
KOBO-EKCIEPTHOI Paju 3 MUTaHb HOTapiary npu MiHICTEPCTBI FOCTHILIT
Vkpainu Big 29.01.2009 p. URL: http://zakon2.rada.gov.ua/laws/show/
n0001323-09 (nara 3Bepuenns: 10.05.2018).

2 CyyvacHi TeH/IEHIi PO3BUTKY CIaAKOBOTO Mpasa (MOPiBHSIBHO-TIPa-
BoOBe pociimkenns) : Mmonorpadis / F0.0. 3aixa, H.b. Contuc, B.B. I1po-
neHko, €.0. Ps6okons; Biam. pen. akaaemik HAITpH Vkpainu B.B. Jlyub.
KuiB : HaykoBo-1ociiJHUiT IHCTUTYT NMPUBATHOTO MpaBa i MiNPUEMHU-
nrBa imeni akagemika @.I" Bypuaka HATIpH VYkpainn, 2015. C. 131.
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OyTH YKJIAJICHHW JOTOBIp MPO 3MiHY 4eproBOCTI ofep-
JKaHHS TIpaBa Ha CIaIKyBaHHS, 32 YMOBAMH SIKOTO Taka
ocoba OTpHMae TPaBO CIAIKyBaTH Pa30M i3 CIAJIKO-
EMIISIMHA ONTMKYOi yepru. Tak came BHYK CHaJKOJaBIIS
MOJKE 3BEpHYTHCSI JI0 Cy/y i3 TO30BOM TIPO 3MiHY 4epro-
BOCTI OJIep>KaHHS TpaBa Ha CIAJKyBaHHS 332 HasBHOCTI
oOcTaBWH, BU3HaUeHUX y 4. 2 cT. 1259 LK Vkpainu.
JlogamMo 110 1bOTO, IO TPAJAHMIIHHUM Y CIIaJIKOBOMY
TIpaBi BBaXKA€EThHCS HAJAHHS MPIOPUTETHOTO TpaBa Craj-
KyBaHHsI pOJIYaM CITaJIKOIABIIS 10 HU3X1IHIN iHii. He
BH3HAHHS 32 BHYKaMHU IIOMEPJIOTO CIIaIKOBHX IIPaB 3a
JKUTTS CBOIX OaThKiB 3HAYHO OOMEXKyBaTHME MPaBO-
Bl MOXIIMBOCTI TaKWX CHAJKOEMIIIB Ta € MPUHAWMHI
HECTIPaBEUTHBUM.

VYTiM, BpaxoByIOUH CTYIIHb CIIOPIAHCHHS BHYKaA 13
CIaIKOAaBIIEM, a TAKOXK 3BayKaIOUHU Ha IPUHIIHAITN CIIpa-
BEJUTHBOCTI Ta PO3YMHOCTI SIK BU3HAUAJIbHI 3aCajIy [H-
BUIBHOTO 3akoHOMaBcTBa (11. 6 4. 1 c1. 3 [IK Ykpainn),
BHJAETHCS TOUITFHIM BHECTH 3MIiHH /0 KOJa CIaIKo-
€MIIIB 32 3aKOHOM, BKJIFOYHMBINU BHYKIB CITaIKONABIIS,
0aThKU SKUX € )KHBUMH Ha 9ac BIAKPUTTS CHAIIINHY,
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JIO IPYroi 4eprd CHAJKOEMIIIB 32 3aKOHOM TMOpsi 13
pPIIHUMH OpaTamu, cecTpaMH CIaJKOAaBIls, Horo 0Oa-
0010 Ta JiIOM.

BucHoBku

[IpaBoBuil cTaTyc BHyKa CHAAKOAABI y CHAIKOBHX
MIPABOBITHOCHUHAX 3aJICKHUTh BiJ] HASBHOCTI B JKHUBHX
TOTO 3 MOro 0aThKIB, SIKUI Ma€e 3aKJIMKATHCS JIO CHAJKy-
BaHHS SIK CIIAJIKOEMEIIb 32 3aKOHOM IIEpPIIOi YeprH, TOOTO
€ CHHOM M JIOYKOKO CHaJKONABIsL. Y pa3si CliaJKyBaHHS
BHYKOM 32 TIPABOM TIPEJICTABJICHHS BiH € CHAJIKOEMIIEM
3a 3aKOHOM TIEpIIIO] Yepr, BUCTYIIAIOYM TIPH [OMY Ca-
MOCTIHMM TTPABOHACTYITHUKOM CIaJKO/aBIs (0abu 9u
Jlija), Ta 3aKIMKAE€ThCS JIO0 CIAJKYBaHHS 32 BIIACHUM
MPaBOM, a HE 3a MPaBOM CBOTO IOMEPJIOTO MpeKa. 3a
JKUTTS TOTO 31 CBOIX 0aThKiB, XTO Ma€ MPaBO Ha CIHAJKy-
BaHHS, BHYK HAJICXKHTH 0 I1’ATOI YePr CITaIKOEMIB 3a
3aKOHOM, 3B)KAIOUW Ha JIPYTUH CTYIiHb CHOPITHEHHS 13
CIaJIKOJIABIIEM 1 JIUCTIO3UTHBHUE Xapakrep cT. 1265 11K
VYKpaiHu, 1110 BU3HAYAE BiJKPUTHH TIEPEIIK CIIaIKOEMIIIB.
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Forms of realization of the rights of the public in the implementation of the state regulatory policy
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The article analyzes the Law of Ukraine “On the Principles of State Regulatory Policy in the Field of Economic
Activity” and other legal forms of realization of the rights of the public in the formation and implementation
of the state regulatory policy. The shortcomings of modern administrative-legal regulation of regulatory social
and managerial relations are determined. It is noted that regulatory policy is not a policy of certain state bodies,
but serves as a coherent system. The proper observance by the public authorities of regulatory policy has been
demonstrated and the possibility of public intervention in the process of its formation has been established by the
current legislation provides for a more transparent process of decision-making. The author’s suggestions for solving
certain elements of the given problem are formed. The legal strengthening of the participation of the citizens of
the country in the management of state and public affairs, in order to influence the improvement of the work of the
state authorities and local self-government, in order to defend their rights and legitimate interests by submitting to
the regulatory body their proposals regarding the necessity of drafting a regulatory act is proposed. Some elements
of organizational-legal and procedural mechanisms for conducting public discussions of draft regulatory acts, as
well as ways of effective disclosure of their results, are offered. As a conclusion, it is established that the paradigm
of regulatory policy consists in the fact that from the developers of normative legal acts, the content of which
concerns the regulation of economic relations, it is required to comply with the procedure established by law for the
development, consideration and implementation of these acts. In particular, the draft regulatory act must be made
publicly available for comments and suggestions from interested representatives of society, in a mandatory manner,
in a specified procedure and within the specified timeframe.

IIpaBogi 3acaau 3a0e3neyeHHs] BIVIMBY TPOMaJACHKOCTI
Ha (OPMYBaHHA AePKABHOI PeryJsiTOPHOI MOJITHKH

Mamegiituyx Anamoniii Bacunvoguu

KaHouoam puoudHux Hayx,

odoyenm Kaghedpu npagocyoos

OPUOUUHO20 (PaKyibmenty

Incmumymy ynpaeninns, mexuonoein ma npaga imeni cemvmana Illempa Konawesuua-Cazatioaunoeo
Hepoicasnozo ynisepcumemy iH@pacmpykmypu ma mexsonozit, Yxpaina

Beryn

CuctemHa po30ymoBa MeEXaHi3My aJAMiHICTpaTHB-
HO-TIPAaBOBOTO 3a0€3MEUCHHS PEryIATOPHOI iSUTBHOCTI
B YKpaiHi Mae OyTu cupsiMoBaHa Ha 1MOoOyJOBY HOBOTO
TUITy Jianory BIagd, CyO €KTIB MiANPHEMHHITBA Ta
TpOMaJIsSH PO YMOBH 31HCHEHHS TOCTIONAPCHKOT TisTb-
HOCTI Ta iHII MPOSIBH CYCHIIIFHO KOPHUCHOI IMPUBATHOT
iHiIiaTBU. B Mexax Takoro Jiajory sk opraHizoBaHa
0i3HeC-CMiIBHOTA, TAK 1 TPOMAJITHI MAIOTh YTBEPAUTHU-
sl IK pIBHOIIPaBHA Ta BiATIOBiNANbHA CTOPOHA PETYIIs-
TOPHOI'O IIPOLIECY, AKTUBHUM YUaCHUK PO3BUTKY B YKpa-
{HI TPOMAJSTHCHKOTO CYCIIJILCTBA.

[Ipote oaHi€r0 3 TOTOBHUX MPUYNH HEHAJIC)KHOTO CO-
1aJbHO-EKOHOMIYHOTO PO3BUTKY YKPaiHCHKOTO rpoMa-
JITHCHKOTO CYCIUIBCTBA, SIKa 3apa3 € IMiJ1 yac 3iHCHeHHS
aJIMIHICTPAaTUBHO-TIPABOBOTO 3a0€3IEYCHHS PETYIISATOP-
HOT TIOJITHKK B CHCTEMI peatizailii 3aX0/IiB JiepyKaBHO-
TO yNpaBIiHHA, € HU3bKUH PiBEHb TOTPUMAHHS BUMOT
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3aKOHOZIABCTBA HE JIMIIE Cy0’ €KTaMu MiANPUEMHUIITBA,
a it ycima cy0’eKkTamMM BIIaJHUX MOBHOBAXKEHb: OpraHa-
MM 3aKOHO/IaBYO1, BUKOHABYOI Ta CYI0BOI BIaau; Opra-
HaMH MICIIEBOTO CaMOBpSAyBaHHS ToIo. IlopymieHHs
HUMH HOPM PETYISTOPHHUX HOPMAaTHBHO-TIPABOBUX aK-
TiB 3/1€01IBIIIOTO HE € PE3YABTATOM X CBIJOMHX 3yCHUIIb.
YacTo mepenyMOBOI0 BUMHCHHS IPABOMOPYLICHHS €
3aKJajJeHa y CcaMOMy HOPMAaTHBHO-IIPAaBOBOMY aKTi
HEOJHO3HAYHICTh HOTO TIyMa4deHHs YM iHIII Ti/JICTaBH,
K1 CIIOHYKAIOTh JI0 IPOTUIIPABHOTO BYMHKY. HeHnanex-
HICTb ()OpPMYBaHHS PAIY NPHUINCIB HOPMAaTUBHO-IIPABO-
BUX aKTiB BUKJIMKaHa 00’ €KTUBHUMHU Ta Cy0’ €KTUBHUMHU
NpUYMHAMH, Cepell SKHMX: TOTaJbHA KOPYIMLis, Oe3Bin-
MOBIIaJIbHICTh BJIAIU TEpell CyCHUIbCTBOM, HH3bKa
Y3TO/PKCHICTh HOPMATHBHO-TIPABOBHUX AKTIB PI3HOTO
PIBHS 3 OYIKYBaHHSIMH CYCHIJILCTBA TOLIO.

BaxnuBuM HEraTMBHMM YHHHHMKOM TaKOTO CTaHY
CIpaB, 32 HAIIUM IEPEKOHAHHSAM, € TAKOX BIJICYTHICTh
HAJIGKHUX TMPABOBHX MEXaHI3MIB KOHTPOIIO 3 OOKy
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IPOMAJICHKOCTI 3a peallizali€ero JepKaBHOI PeryssiTop-
HOI TIOJIITHKH, 30KpeMa: BU3HAYCHHS BOKIMBUX SIK TUIS
JICpXKaBH, TakK 1 JUIS TPOMaJICBKOCTI TPOOJIeM 1 ITijieH, Ha
BHPIIICHHS SIKUX CIPSIMOBAaHO HOPMAaTHBHO-TIPABOBHI
aKT, @ TAKO’K BCTAHOBJICHHSI 3aKOHO/IABIIEM CIIOCOOIB I1e-
PEBIPKH TIPEJICTABHUKAMHU I'POMAJICBKOCTI PIBHSI HOCST-
HEHHSI 3aBIaHHS, HACTIJKOM SIKOTO CTaJl0 TPHHHSATTS
BIJIIIOBITHOTO aKTa.

Merta cTarTi noysrae y 3aiHCHEHH] aHaJi3y YHHHUX
3aKOHOMABYMX (OpM pearizallii npaB TpoOMaJChKOCTI
mij yac (GopMyBaHHS Ta 3/IHCHEHHS JEepKaBHOI pery-
JIATOPHOT TIOJIITHKY B YaCTHHI BCTAHOBIICHHS HEJIOJIKIB
11 aMIHICTPaTHBHO-TIPABOBOTO PETYJIIOBaHHS Ha Cydac-
HOMY €Talll CyCIiJIbHO-YIIPaBIiHCHKUX BITHOCHH 1 hop-
MyBaHHsI aBTOPCHKHX IIPOIO3HIIN MIONO BHPIMICHHS
OKPEMHX CJIEMEHTIB Ii€i TPOOIeMaTHKH.

Buxnaang ocHoBHoro wmarepiaay. [lokpamenns
OCHOBHHX 3acaJl aJMIHICTPaTHBHO-IIPAaBOBOTO pEry-
JIOBAHHS CYCIIUIPHAX BITHOCHH MOMKIMBE 32 YMOBHU
3a0e3MeueHHsT MaKCUMaJIbHOI TPO30POCTi MPHHHATTS
OpraHaMy BUKOHABYOI BIIAJIU pilieHb. Taka mpo30picTh
MoXe OyTH 3a0e3MeUeHO0 IIIIXOM 3aCTOCYBAHHS iH-
CTPYMCHTIB MPAaBOBOTO PETYIIOBAHHS CYCIIUIBHHAX Bill-
HOCHH, 32 SIKHMHU OKPEMHM TPOMaJSTHAM i TPOMaJICEKUM
opraHizamisM OyJie Ha/JaBaTHCS MOXKJIHMBICTb O3HAHOM-
JICHHS 3 IEPCIIEKTUBAMU OKPEMUX HATIPSIMIB Jep>KaBHOT
MOJITUKU B TiM uW iHIIIKA cdepi. Chig neTanizyBar,
0 3a0e3MedYeHHs peajizallil Takoi MOJITHKH MOXIIHBE
[UISIXOM 03HAOMIICHHS TPOMAJICBKOCTI 3 OOTPYHTYBaH-
HAMH I0J0 €(PEKTUBHOCTI IMIATOTOBJICHUX MPOCKTIB
HOPMAaTHBHO-ITPABOBUX aKTIB 1 JOIIJIBHOCTI 1X 3ampoBa-
JDKCHHS, 33 SKMMH Y9iTKO BH3HAYA€THCSI, OOUNCITIOETHCS
Ta apryMEHTY€ThCS HEOOXIJHICTh TaKOTO IEPKABHOTO
PETYINIOBAaHHS, & TAaKOXK aHANI3YIOTHCS MOMIIUBI allb-
TEPHATUBH Ta TOBOIHUTHCS, IO 3allPOIIOHOBAHUI HOP-
MaTUBHO-TIPABOBUH aKT TEOPETHYHO Ma€ HAHOLIBITY
e(heKTUBHICTD.

[ToniOHMi (0HAK HE MAKCHMAJIbHO HEOOX1THHUH, Ha
HAIly MYMKY) IHCTPYMEHT 3aKOHOIABYOTO PEryIIOBaH-
HSl CYCHUIPHHX BiJHOCHH BH3HAau€HO 3aKOHOM YKpa-
i «[Ipo 3acaam mep:kaBHOI PETYIATOPHOI MOTITUKU
y cdepi rocmogapcpkoi mistbHOCTI» (2004 p.), sxuit
3aKJIaB TEOPETUKO-TIPABOBI OCHOBH IIOO MOMIIUBOCTI
HAJIC)KHOTO JIOTPHMAaHHS OpraHaMu Jep>KaBHOI Bia-
I OCHOBHHUIX 3acaj] PEryJsITOPHOI MOJITHKH, a TAKOXK
3a0e3Me4nB MPO30PICTh MPUHHSITTI HUMH PINICHb 1
BHU3HAYMB MEXaHI3MH IepeadadyyBaHOCTI Ta MOCIiI0B-
HOCTI JEp>KaBHOI TONITHKH, MyONiYHY JICTiTHMAIIi0
BJIAJHUX pilleHst.

JocmimpKyoun HOpME BHUIIE3a3HAYEHOTO 3aKOHY Ta
MTOPIBHIOIOYH MOXITUBOCTI HOTO MeEXaHi3My TpaBOBO-
TO peryiaoBaHHs 3 (GaKTHYHUM CTAHOM CIpaB y Harliid
JeprKaBi, IPUXOIUMO J0 SOy y3arajlbHEeHb. 30KpeMma,
MIPUTIICH Ta 3a00pOHH PETYIATOPHUX HOPMATUBHO-TIPA-
BOBHUX aKTiB MarOTh JIOTPUMYBATHCh Ha PiBHI JepKaBHOT

! TIpo 3acaay Jiep»KaBHOI PEryIsTOpHOI HOMITHKH y cdepi rocrmogap-
cbKol AistbHOCTI @ 3akoH Ykpainu Big 11.09.2003 p. Ne 1160-IV. URL:
https://zakon.rada.gov.ua/laws/show/1160-15.
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BIIAIM Ta MICIIEBOTO CaMOBpPSIyBaHHA. AIDKe, 32 TBEp-
JokeHHsAM FO.A. TuxoMupoBa, «peryisTopHa MOTITHKA
HE € TIOJIITHKOI0 OKPEMUX JICPKaBHUX OPTaHiB, a BUCTY-
nae MiTicHOK cucTeMoro»?. TIOBHICTIO MOrOIKYIOUUCEH
13 MO3UITIEF0 HAYKOBIISA, 3a3HAYMMO, IO 32 SKICTIO Ta
TTOBHOTOIO peatizalii peryJIsTOpHOI MOJITHKH Ma€ CITiJI-
kyBati BP Vkpainu, a BiJNOBIJAJBHICTh 32 HaJCKHE
BHUKOHaHHS ii okpemux 3axo/iB Hece KM VYkpainu. Kpim
TOTO, HAJIE)KHE JOTPUMAHHS OpraHaMH JIepKaBHOI BJa-
IIM PETYISATOPHOI MONITUKU Ta MOKJIHBICTH BTPYYaHHS
TPOMAJICHKOCTI y Tiporiec i popMyBaHHs 3a0€3MEUYIOTh
MPO30PHH MpoIieC MPUHHATTS BIaJHUX PIllICHb.

Amnani3z 3akony Ykpaiau «lIpo 3acaam neprkaBHOT
PETYJSTOPHOT MOJITHKU Y cepi TOCTIONapChKOT Jisiib-
HOCTI» TIOKa3ye, 110 IIelf HOpMaTHBHO-IIPABOBUH aKT 3a-
raJIOM BIJIITOBIZa€ CBITOBHM 3pa3KaM, a HOro MOJIOKEH-
HS aHAJIOT1YHI IPUHITUIIAM PETYJISITOPHOT peOpMH, 1110
3IIHCHIOETHCS IPOTATOM OCTaHHIX POKIB KpaiHAMH-1JIe-
Hamu €Bporneiicbkoro Coro3y. Cripo0yeMo mpoLTIoCcTpy-
BaTW HAIle TBEPDKCHHS, XapaKTepU3YIOUuH (yHIAMCH-
TaJbHI IPHUITHACH BUIIE3a3HAYCHOTO 3aKOHY.

OTxe, 3T1JTHO 3 MOJOKEHHIMH 3aKoHy Yipainu «I1po
3acamy IepyKaBHOI PETYISTOPHOL MOMITHKH Y cepi roc-
MOAPCHKOI MisUTEHOCTI» TUTAHHS MOJANBIIOTO IPaBo-
3aCTOCYBaHHSI TIPOCKTIB PETYIATOPHUX aKTiB MOXYTh
BU3HAYaTH HE TUTBKU PETYISITOPHI OPTaHU SIK PO3pOOHH-
K. B peryssiTopHiii TisUTbHOCTI BaXKITUBY POJIb BIIITPAIOTh
1 TPOMAJISIHU, Cy0’€KTH T IMPUEMHUIIBKOT TISUTBHOCTI Ta
ix 00’eTHAHHS, HAYKOBI YCTaHOBH, KOHCYIIBTaTUBHO-/I0-
pajdi opranu, CTBOPEHI IPH OpraHax Jep>KaBHOI BaaX Ta
OpraHax MiCIIEBOTO CaMOBPSIIyBaHHS.

3a3HayMMo, IO NpaBa TPOMAJICHKOCTI 3aKpIiIUICH] Y
CT. 6 BHIIIE3a3HAUCHOTO 3aKOHY, JIe IeTalli30BaHO iH(pOp-
MaIlito Mpo Te, M0 TPOMAJISIHH, a TAKOX 1HIII Mepepaxo-
BaHi cy0’€KTH, 10 MPECTABISAIOTh IHTEPECH IPOMaJIsH,
MaroTh NpaBo: 1) MojaBaTH J0 PEryISTOPHUX OpraHiB
MPOTO3HIIIT TPO HEOOXiHICTH MiATOTOBKH MPOEKTIB pe-
TYJIATOPHUX aKTiB, & TAKOXK PO HEOOXIIHICTh X mepe-
DITY; 2) y BHNAAKAX, epeI0adeHIX 3aKOHOTABCTBOM,
OpaT y4acTb y po3poOJICHHI MPOEKTIB PEryIsTOPHUX
aKTiB; 3) ToJaBaTH 3ayBa)KEHHsI Ta MPOMO3HMIIIi II0I0
OTIPWITIOIHEHUX TPOCKTIB PETYIATOPHUX aKTIiB, OpaTh
y4acTb y BIIKPUTHX OOTOBOPEHHSX ITHTaHb, TOB’s3a-
HUX 13 PETyJSTOPHOIO MisIbHICTIO; 4) OyTH 3ayde-
HUMH PETYJSTOPHUMH OpPraHaMHU 10 IMiATOTOBKH EKC-
MEPTHUX BHCHOBKIB IOI0 PETYIATOPHOTO BIUIMBY Ta
BHUKOHAHHS 3aXOJIiB 13 BIJICTEXKECHHS pPe3yJbTaTHBHOCTI
PETYILITOPHUX aKTiB; 5) CaMOCTIHHO TOTYyBaTH aHai3
PETYISITOPHOTO BIUTMBY MPOCKTIB PETYISTOPHUX aKTiB,
PO3POOICHUX PETYISATOPHUMH OpraHAMM; BiJCTEXKYyBa-
TH PE3YIBTaTHBHICTD PETYIITOPHUX aKTiB; MOAAaBATH 32
HACJTIJTKaMHU II€T TisTTbHOCTI 3ayBayKCHHSI T MPOITO3UIIIT
PETYIITOPHUM OpraHaM, sIKi TIPHHMAIOTh PIIICHHS TIPO

2 Tuxomupos 10.A. Opranusanus U MpOBEIEHUE PABOBOTO MOHHTO-
punra. [IpaBo u sxoHomuka. 2006. Ne 10. C. 14.

3 Tlpo 3acajuu Jiep>KaBHOI PETYISTOPHOI MoiTHKH y cepi rocrmopap-
cbKol AisbHOCTI @ 3akoH Ykpainu Big 11.09.2003 p. Ne 1160-1V. URL:
https://zakon.rada.gov.ua/laws/show/1160-15.
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HEOOXIJHICTh X Meperisiay; 6) olep)KyBaTH BiJ pery-
JIATOPHHUX OPTaHiB y BiJIMOBI/Ib HA 3BEPHEHHS, MOJIaH1 Y
BCTaHOBJICHOMY 3aKOHOM TOPSIZIKY, 1H(QOPMAITIIO MO0
X PEeryIATOPHOI TisUTBHOCTI CAMOBPSIIYBaHHS".

AHami3yound CT. 6 BHIIE3a3HAYCHOTO 3aKOHY, JI0-
XOJIIMO BHCHOBKY IIpO T€, IO TPOMAISIHU Ta iX 00’€a-
HaHHS y TpoIlieci 3MiHCHEHHS IEPKaBHOT PEryJaTOPHOT
MOJITUKA MAIOTh TIOBHOBAKCHHS THM YH 1HIITIM YHHOM
BILTMBATH Ha Oy/b-sIKWIl 3 €TariB HOPMOTBOPYOTO MPO-
LIECY, OKPIM eTaIy IMPHUHATTS PETyIATOPHOTO aKTa.

Heo0xigHO 3BepHYTH yBary Ha TOW (hakT, 1110 3a Jac
nii 3akony Ykpainu «IIpo 3acaam aep:xkaBHOI peryis-
TOPHOI TIOJITHKH Y cepi TOCIONapChKOl JiSUTBHOCTI»
AKTHUBHICTH TPOMaJICHKOCTI IIO/I0 BILTUBY HA JAISUTLHICTh
PETYIASTOPHUX OPTaHiB i MPUHHATTS HUMH TICBHHX Pi-
[ICHb 3aJUIIA€THCS Ty’Ke HU3BKOIO. 3 IBOTO MPHUBOIY
BioMUH jocmiaHuk 1iel npoonemaruku JI.M. Tlonosa
3a3Hayae, Mo MepeBakHa OUTBIICTh CY0 €KTIB HE BUKO-
PHUCTOBY€ MOKJIMBOCTI BILUTUBATH HA TIPHAHSATI PIIICHHS
MPaBOBUM IIJISIXOM, TOOTO TPaBOM IHIIIIOBATH MiAr0O-
TOBKY IIPOEKTY PETYISTOPHOTO aKTa TPOMAISIHU YKpa-
THH Maike He KOPUCTYIOTBCS.

BumesasHauenuit 3akoH rmependadae mpaBo Tpe-
CTaBHUKIB TPOMAJICBKOCTI TIOAaBaTH PETYIATOPHO-
My OpraHy MpOIO3UIIl MPO HEOOXITHICTh IMiATOTOBKH
MPOCKTIB PETYJISITOPHUX aKTiB ab0 Mpo HEOOXIIHICTh
iX mepenisay. PeryiasTopHi opraHu, y CBOKO 4epry, 30-
0OB’s13aH1 PO3DJISIHYTH BC1 HaJlaH1 MPOIO3MIIii, JaTH MO-
THBOBAHY BIAIMOBIb 1 Y pa3i 3roid BHECTH X JI0 IJIaHY
MIJITOTOBKU TIPOEKTIB PETYISTOPHUX aKTiB. OCKUIbKH
3aKOHOIABCTBOM HE BCTAHOBIICHO CIEIiaTbHOTO ITOPSII-
Ky 3BEPHEHHS JI0 PETYJIATOPHHUX OPTaHiB, TO 3alliKaBie-
Hi 0coOHW TOBHMHHI KepyBaTtucs 3akoHoM Ykpainu «IIpo
3acajiy JepKaBHOT PeryssITOpHOT OJITHKH Y cepi roc-
MOJIAPChKOI JISUTBHOCTI», SIKHM «BHU3HAUA€ MPaBOBI Ta
OpraHizaiiiiHi 3acaju peaisallii ep>KaBHOT peryysTop-
HOI MOJITHKK y cepi rocmoaapehbkoi MisIbHOCTIN® Ta
3axonom Ykpainn «IIpo 3BEepHEHHS TPOMAJSH», SIKUH
PETYIIOE TUTAHHS MPAKTHYHOT peai3allii rpoMastHaMu
Vkpainu Haganux iMm Korcrurymiero Ykpainu npas»’, a
caMme: BHOCHTH B OpPTaHH JIepXKaBHOI BIaad, 00’ €IHAH-
HsI TPOMAJISH BIAMOBIIHO JI0 iX CTATyTy MPOMO3HUIIIT PO
MOKPAICHHS X JisUTbHOCTI, BUKPUBATH HEIIOJIKH B PO-
00Ti, OCKapKyBaTu Jii TOCaJOBUX OCIO, NepKaBHUX 1
IPOMaJICEKUX OpraHis®,

3akon VYkpainum «IIpo 3acamm mep>kaBHOI perynsi-
TOPHOI TIONITHKH Y cdepi TOCIONapChKol JisSUTBHOCTI»

4 Ilpo 3acajy mepiKaBHOI PEryISITOPHOI MOMITHKH y cdepi rocroxap-
cbKol AistmbHOCTI @ 3akoH Ykpainu Big 11.09.2003 p. Ne 1160-IV. URL:
https://zakon.rada.gov.ua/laws/show/1160-15.

5 Iomoa JI.M. Perymnsitopra momituka y cdepi mianpueMHUAIBKOT i-
sbHOCTI B YKpaini. dinancose npaso. 2017. Ne 4. C. 194.

¢ Ipo 3acamu AepXKaBHOI PEryISITOPHOI MOMITHKH y cdepi rocrnoaap-
cbKoi istIbHOCTI @ 3akoH Ykpainm Bix 11.09.2003 p. Ne 1160-IV. URL:
https://zakon.rada.gov.ua/laws/show/1160-15.

7 Ilpo  3BepHEHHS  TPOMaSIH 3akoH  YkpaiHm  Bif
02.10.1996 p. Ne 393/96-BP. URL: https://zakon2.rada.gov.ua/laws/
show/393/96-%D0%B2%D1%80.

8 Koncrutyiis Ykpainu : 3akoH Bizg 28.06.1996 p. Ne 254k/96-BP. URL:
http://zakon5.rada.gov.ua.
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3a0e3redye rpoMajsiHaM YKpaTHH MOYIJIMBOCTI: y4acTi
B VIPaBIIiHHI JIepKaBHUMH 1 TPOMaJICBKIMH CITPaBaMH,
BILIMBY Ha IMOKPAIICHHS pOOOTH OpraHiB BIaJ/Iv, BiICTO-
FOBaHHS CBOTX MPaB 1 3aKOHHKUX IHTEPECIB Ta BiTHOBJICH-
HS 1X y pa3i MOpYyIICHHS, HAJICWIAHHS PETryIITOPHOMY
OpraHy TPOIO3HUIIIH 11010 HEOOXiTHOCTI PO3POOIICHHS
MPOCKTY PETryISTOPHOTO aKTa.

3BepHEMO TaKOX yBary Ha TOW (akT, 1o 3ade3re-
YeHHsI 3aCO0IB PEryJIOBaHHS B CHUCTEMI CYCIIJIBHO-€-
KOHOMIYHHUX BIJJHOCHH 3JIHCHIOETHCS Y TEpPEBaKHIN
OULTBIIIOCTI KpaiH y YaCTHHI PO3BUTKY ITiIPUEMHHIITBA
Ta CIIPOIICHHS TO3BUTFHHUX MPOIEAYP. 3 HBOTO MPUBO-
ny C.1. beB3 BUCIIOBIIOE AyMKY TPO T€, 10 3MEHIIICH-
HS JICP’KABHOTO BTPYYaHHS y HAIllOHATBHY €KOHOMIKY
€ cBiTOBOIO TeHaeHicro®. OnHaK y HamlIii jaepxaBi He
3a0e3Meuy€eThCSl BUKOHAHHS BIACHOTO 3aKOHOIABCTBA,
IO CIPHYHMHSE PyX Yy NMPOTHICKHOMY HampsMi. Bin-
TOB1IaJIbHICTh 32 HEBUKOHAHHS OpraHaMU P KaBHOT
BJIaJ 3aKOHOJABCTBA JICKHUTHL, 3T1IHO 13 3arajibHUMHU
MPUHIATIAMA JIEPKABHOTO YIPABIIiHHS, Ha KePIBHUKAX
BiJINIOBIJTAJIBHAX OpPTaHiB.

OTKe, TMOKpaIleHHsI aJMiIHICTPaTHBHO-TIPABOBOTO
3a0e3MeUeHHs] PEryJISITOPHOT JISUTBHOCTI MOXE 3iHc-
HIOBAaTHCS Yy TOW CHOCIO, KOJNM 3alfikaBlieHI 0co0Hu
MOXXYTh TIOJaBaTH 10 PETYIATOPHUX OpPTraHiB IIPOMO-
3uIIi{ Ha Oy/Ib-SIKOMY eTarti po3poOJICHHS IPOCKTIB pery-
JATOPHUX aKTiB. [I03UTUBHUM HACITITKOM IILOTO CTaHE
HeTaifHe BpaXyBaHHS IPOIIO3WIIH, HANAHUX 1 PO3IIII-
HYTHX IO MOMEHTY 3aTBEpKCHHS IUIaHy MisUTBHOCTI 3
MIJTOTOBKKM MPOEKTIB PETyJISATOPHUX akTiB. OTpuMaHi
TI3HIIIE TPOMO3HUIIiT MOXKYTh OyTH BHECEHI J0 BiIOBII-
HOTO TUIAHY Y BUDJIS/I BIAMOBIAHUX 3MiH. O3HAHOMHTH-
s 3 TUIAaHAMH TISUTHHOCTI 3 TIITOTOBKH PETrYISTOPHHUX
aKTIB Ha HACTYIHHHU PiK MPEACTaBHUKH IPOMAICHKOCTI
MOXYTh 13 TaKUX JDKEpe, K JPyKOBaHI 3ac00M Maco-
BO1 iH(opMaIii peryasTopHoro oprany 4w inmm 3MI,
BU3HAYCHI PETYISITOPHEM OPTaHOM.

3BepHEMO yBary Ha OCOOJMBOCTI MPABOBOTO 3a0e3-
MICYCHHS €Taly POOOTH HAJ MPOEKTOM PETYISTOPHOTO
aKTa: MiJroTOBKA CaMOTO MPOCKTY Ta aHalli3 Woro pe-
rymsTopHoro BIomuBy. CitiZi 0COOIMBO HATOJIOCHUTH, IO
BIJINOBITHO JI0 CT. 8 3akony Ykpainu «IIpo 3acaau nep-
JKaBHOI PETYIITOPHOL MOMITHKH Y cepi rocronapchKol
IISUTEHOCTI» aHai3 PeryJIsSTOPHOTO BIUTHBY TOTYETHCS
JI0 KOXHOTO MPOEKTY perymsitoproro akral’. Ha msomy
eTarn peryJIsiTOpHOI isIIbHOCTI CT. 6 3aKOHY HaJIa€ mpa-
BO TPOMAJISTHaM OpaTH y4acTh Y PO3pOOJICHHI IPOCKTIB
PETYJISTOPHUX aKTIB 1 OYyTH 3aJlydeHUMH PETYISATOPHH-
MH OpraHaMHy JI0 MiJTOTOBKH aHAaJi3iB PEryJsiTOPHOTO
BBy . HeoOXiqHO BKa3aTH, 10 3aKOH He 3a00pOoHsE
TpoMaJisTHaM TO/IaBaTH JI0 PETYISITOPHOTO OPTaHy ajb-

® Bess C.I. [lepxaBHa peryiastopHa monituka Ykpainu. Yacommc
Kwuiscbkoro yHiBepcurery mpasa. 2013. Ne 4. C. 138.

Y TMpo 3acaau AepkaBHOI PEryISITOPHOI NOJiTHKK y cdepi Tocrnoaap-
cbKoi IisuibHOCTI : 3akoH Ykpainu Bix 11.09.2003 p. Ne 1160-IV. URL:
https://zakon.rada.gov.ua/laws/show/1160-15.

1 TIpo 3aca[u Aep:KaBHOI PEryISTOPHOI MONITHKK y cepi rocroaap-
cbKol AisbHOCTI : 3akoH Ykpainu Bix 11.09.2003 p. Ne 1160-1V. URL:
https://zakon.rada.gov.ua/laws/show/1160-15.
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TEPHATHBHI MPOCKTH PETYJSTOPHUX aKTIB Ta aHawi3n
PETYASTOPHOTO BIUTUBY W MICTHTH mpHIuc (cT. 9) mpo
Te, IIO MPOEKT PEryJIATOPHOTO aKTa Ta aHaji3 Horo pe-
T'YJISTOPHOTO BIUTMBY MarOTh OyTH JIOBEJICHI JIO BioMa
BCiX 3alliKaBIeHUX 0Ci0, TOOTO ONPHIIONHEH I,

[3 HOpMU CT. 6 BHUIIIE3a3HAYEHOTO 3aKOHY BHUILIMBAE,
IO TPOTO3MIIT Ta 3ayBa)KCHHS MOXYTh CTOCYBAaTHCS
SIK TEKCTY TIPOCKTY PETYISTOPHOTO aKTa, TaK 1 aHaji3y
peryastoproro BuBy*, ToOTO TpOMajiChKiCTh MOXKE
HaBITh JIOBECTH HEJOMIIBHICTD JEPKABHOTO PETyYITo-
BaHHS [UISIXOM ITJTOTOBKH aJIbTEPHATHBHOIO aHAIi3y
PEryJSITOPHOTO BILTUBY Ta JIaTH 1HIII IUISIXU PO3B’si3aH-
Hs IPOOJIEMH.

BigmoBigHo 710 4. 7 cT. 9 BHIE3a3HAYEHOTO 3aKOHY
BCi 3ayBa)KCHHS 1 MPOIO3UIIT 100 MPOEKTY PEryiis-
TOPHOTO aKTa Ta BIAMOBIAHOTO aHAII3y PErYJISTOPHOTO
BIUIMBY MIJUISITAIOTH 000B’SI3KOBOMY PO3IVISIY pO3p00-
HHUKOM MPOEKTY. 3a pe3y/bTaTaMu po3riisily po3poOHUK
[POEKTY PErYISITOPHOTO aKTa MOBHICTIO UM YaCTKOBO
BpaxoBYy€ OJICpKaHi 3ayBaKEHHS 1 MPOIO3MIIT ad0 Mo-
THUBOBAHO iX Biaxwisie BIumBy'*. ToOTO 3allikaBIeHHI
IPOMAISIHUH, HAJICIABIIN JIUCT 13 3ayBa)KCHHSIMU YU
TIPOTIO3UIIISIMHU JIO TPOSKTY PETYISIPHOTO aKTa Y aHAIi-
3y MOro peryisiTOpHOTO BIUIMBY, Yepe3 KU Ma€ OTPU-
MaTH BIJIIOBIIb MPO MPUHHSITTSA M MOTHBH JJIS BiJIXH-
JICHHSI TPOTIO3HIIIH.

AHaNI3yOud 3aKOHOJABCTBO, HAMH BUWJIUJICHO JIBi
(hopMH Tianory MiXK PEryJISTOPHHUM OPTaHOM 1 IpOMal-
CBKICTIO: TIMChMOBY, SIKy HaMH PO3IVISHYTO, & TaKOX
YCHY, siKa SIBJIsIE COOOK0 BIJIKPHUTI OOTOBOPEHHSI TIUTAHb,
OB’ SI3aHMX 13 PETYJSITOPHOKO JISUTBHICTIO (TPOMaJIChKI
CIyXaHHs, KpyDn crond tomo). L{i ¢popmu momorHro-
FOTh OJTHA OJIHY 1 B KOJHOMY pa3i HE € B3a€EMO3aMiHHHU-
Mu. [ poMaachbKi OOrOBOPEHHS MPOEKTY PEryJIsSITOPHOTO
aKTa — 1ie 3arajbHi 300pU 3HAYHOI YACTHHU Ji€31aTHOT
TPOMAJICBKOCTI Ui YCHOTO MYyOJIYHOTO OOTOBOPEHHS
[UTaHb, OB S3aHUX 13 MPOEKTOM PEryJISATOPHOTO aKTa
YH 1HIIOK PEryJSITOPHOI isIbHICTIO. MeTor mpoBe-
JICHHSI TPOMAJICbKHX OOTOBOPEHb € OJICPXKAHHS IIPOIIO-
3MIIHA Ta KOMEHTapPIB BiJI TPOMAJICBKOCTI MO0 MPOCKTY
IHII[IHOBAHOTO PETYIATOPHOTO aKTa.

Ha Hamry 1ymKy, IpOBEICHHS IPOMaICHKHX 00r0BO-
peHb y BUPINICHHI MHUTaHb, MOB’SI3aHUX 13 PETYIATOP-
HOIO JIISUTBHICTIO, Ma€ Taki mepemard: 1) 3abesmneuye
MOXJIUBICTh y4acTi 3HAYHOT YaCTHHH TPOMAJICHKOCTI B
OOrOBOPEHHI MHTaHb; 2) HAaJa€ MOXKIHBICTH OTPUMATH
KOMEHTapi Ta MPOMO3HUIIi BiJi IPOMaJICbKOCTI 3 MUTaHb
JUT MPOEKTY PEerylsATOPHOTO aKTa, SKUW 1HILIIOETHCS;
3) HamarojpKye CHiBOpaIo Ta crupuse (HOpMyBaHHIO
MPO30PUX CTOCYHKIB 1 JIOBIpH MK BIIQJ0K Ta rpoma-

12 TIpo 3acaiu AepKaBHOI PErylIsTOpHOI HOMITHKH y cepi rocroxap-
cbKol AismbHOCTI @ 3akoH Ykpainu Big 11.09.2003 p. Ne 1160-IV. URL:
https://zakon.rada.gov.ua/laws/show/1160-15.

3 TIpo 3acaju Jep)kaBHOT PEryiIsTOPHOI MONiTHKKM y cdepi rocmoaap-
cbKoi IisuIbHOCTI @ 3akoH Ykpainm Bix 11.09.2003 p. Ne 1160-IV. URL:
https://zakon.rada.gov.ua/laws/show/1160-15.

!4 TIpo 3acaam mep)KaBHOI PEryIsTOPHOI TMOMITHKK y cepi rocroaap-
cbKol JismbHOCTI @ 3akoH Ykpainu Big 11.09.2003 p. Ne 1160-IV. URL:
https://zakon.rada.gov.ua/laws/show/1160-15.
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JIsiHaMu;, 4) 3ajydae TPOMaJICHKICTh JIO y4acTi B Jiep-
JKaBHOMY YIIpaBIiHHI; 5) 3a0e3medye po3poOHHKA pe-
TYJIATOPHOTO aKTa 00’€KTHBHOIO 1H(OpMAIlEr, 0
MiJBHUINY€E €()EKTUBHICTh MPUHHATOTO PILICHHS TOIIO.
PesymeraToM TIpOBENEHHS TPOMAJICBKUX OOTOBOPEHB
MIPOCKTY PETYIATOPHOTO aKTa MOXKE OYTH: ITOTOMKCHHS
TPOMAJION0 MPOEKTY TAKOTo akTa 0e3 Yh i3 BHECCHHSIM
3MiH JI0 IIbOTO a00 MPHUHATTSI PIICHHS PO Te, M0 pe-
TYJISTOPHHUH aKT HEe BApTO MPUUMATH B3araJii.

€ KUTbKa MOXJIMBHX ()OPM TIPOBEICHHS BIJIKPUTHX
TPOMAJIChKUX 00roBopeHb. lle Taki: Trpomajichki city-
XaHHS, KPyIIi CTOJIH, KoH(MepeHIii, ceMinapH, Gopymu,
300pH, OpraHizallis I'pPOMaJChbKUX MPHUMAJICHb TOIIO.
3aJe)KHO Bi CKIATHOCTI BUHECCHOI HA OOTOBOPEHHS
MpoOJIeMH Ta KITBKOCTI YYAaCHUKIB, SIKY iHIIIATOp BBa-
JKa€ ONTHMAIBHOIO UL YYacTi y TPOMaIchbKoMy 00-
TOBOPEHHI, a TakoX BiA crenudiku iHpopmarii, sKy
MOTPIOHO OTpPHUMAaTH, OOWPAIOTH Ty YH IHINY (QOopMy
obrosopenHs. HesanexHo Big GopMu rpoMaachbKux 00-
TOBOpPEHbB, YCI BOHM MarOTh TaKi eTanu: 1) iHiliFoBaHHS
MIPOBEJICHHST OOTOBOPEHB; 2) BUPINICHHS OpraHizamii-
HUX MUTaHb; 3) 3a0e3MeUCHHS B OOTOBOPEHHI MIJTLOBHX
TPyYTI, Ha SIKUX MTOMIHPIOETHCS Hisl PETYIATOPHOTO aKTa;
4) dopMyBaHHs MPOLEAYPH MPOBEICHHS OOTOBOPCHB;
5) mpoBe/ieHHs 0OrOBOPEHb; 6) O0(hOPMIICHHS PE3yiib-
TariB; 7) iHGOPMYBaHHS PO PE3yJbTATH MPOBEICHHS
TPOMAJICBKUX OOTOBOPEHb.

Ha mHamry nymKy, ciin 3BEepHYTH yBary Ha OKpeMi
MpoIeCyaibHi CTOPOHH OpraHi3allii rpoMajChbKhX 00-
TOBOpPEHb 1 3a3HAYMTH, MO 3a0e3MCUeHHs y X yd4acTi
[ITBOBUX T'PYI 1 3alliKaBICHUX CTOPIH MOBHHHO JOCH-
ratucsi iHiriaropoM muisixoM iHpopmyBanHs. [lix vac
po3MilieHHs iHpopMaIlii PO TPOMAJChKI CIyXaHHS B
3MI cain O6partu 10 yBard ix HUTBOBY ayIUTOPIIO, TOOTO
3alliKaBJICHUX B OOTOBOPEHHI CTOPiH. Po3Mirnyroun Taki
OTOJIONICHHS, HEOOXiTHO OyTH YIEBHEHHM Y TOMY, IO
1151 iHopMaIlist JOCATHE MOTEHIIHHO 3aI[iKaBICHUX 0Ci0
B OOTOBOPEHHI IIPOCKTY PETYIATOPHOTO aKTa CTOPIH.

Hanaroun mpomo3uiiii moxo mpomeaypu IpoBeIeH-
HS TPOMAJICEKUX OOTOBOpPEHb, TAKOXK IETATIZYEMO, IO
3a pe3yNbTaTaMy TPOMAICHKHUX CIIyXaHb YXBaJIOIOTHCS
pIlICHHS, 3BEpHEHHS YM PEKOMEHMAIii, sKi mpuiimMa-
IOThCSI OUTBIIICTIO TOJIOCIB BiJl YHCIIA 3apEECTPOBAHIX
Ha TPOMAJICBKHX CITyxaHHsIX. Ha Hamny nymKy, pekoMeH-
Jauii Ta nporno3uiii, po3mIsHYTI MiJ Yac rPOMaJCbKUX
00roBopeHb, MOXKyTb OyTH onpuintoaHeHi B 3MI, a pery-
JSITOPHHUI OpraH i3 HUMH a00 MOTOKYETHCS (BHOCHTH
3MIHH JI0 TIPOEKTY PEryJSTOPHOTO aKkTa), abo apryMeH-
TOBaHO 1X Bimxwisie. Takox € ITOUITBHUM 33 pe3yibTa-
TaMH MPOBEJCHHS IPOMaJCEKAX OOrOBOPEHb, MiATOTY-
BaTH 3BIT MPO IX IPOBEACHHS Ta MOMIUPUTH HOTO cepen
yCiX 3alliKaBIEHUX CTOpIH Ta Y4YaCHUKIB OOroBOpEHb
(TIpeICTaBHUKIB PETYISITOPHOTO OPraHy Ta IHIINX Opra-
HIB BIIQJ[1; TPOMAJICBKUX OpraHi3alliii; IHIIUX 3aIliKaB-
JIEHUX CTOPIH).

[Ticnsa npoBeneHHs TPOMAJCHKUX OOrOBOPEHB iHI-
1iaTOp TOBUHEH ITIFOTYBAaTH TOBiAoOMiIeHHs Jiist 3MI,
sKe Ma€ BKITIouaTH iHdopmatito mpo: 1) ininiatopa rpo-
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MaJICBKOTO OOTOBOPEHHS; 2) TiaH (MOPSIOK JCHHUH) 1
penTaMeHT 3axo/y; 3) KUIbKICTh YYaCHHKIB; 3) MPOEKT
MIPUIHSATOTO PillIeHHs Ta 4) 1HIII TTOBiIOMJICHHS TIPO pe-
3yJIBTaTH CITyXaHb.

MOXITUBICTh TPOMAJICHKOCTI BIUIMHYTH Ha cdepy
perymnoBaHHS HE OOMEKYEThCS HMPOLECOM TIPHUHATTS
perymsaTopHoro akra. KoyKeH Takuil akT IMOBHHEH IPO-
WTH KiJbKa €TaIliB BIJICTEKEHHS pe3yJbTaTUBHOCTI (0a-
30Be, MOBTOPHE, Nepioauune). [Ipu npoMy BiAMOBIIHO
1o ct. 6 3akony Ykpainu «IIpo 3acaau nep:xaBHOI pery-
JIATOPHOT MOJIITHKH Y chepi TocriogapchKoi isITBHOCTI»
MPUBATHI 0COOM Ta 1X 00’€JJHAHHSI MOXYTh OyTH 3aiTy-
YCHI PETYIATOPHUMHE OpTraHaMH 10 BUKOHAHHS 3aXOMIiB
13 BIICTE@XKEHHSI Pe3yIBTaTHBHOCTI PETYIATOPHOTO aKTa
a00 MOXYTb [IPOBECTH TaKi 3aX0/1 BIACHUMH cryiamu'’.

3a pesynmpraTaMy KO)KHOTO €TaIly BiICTEXEHHS pe-
3YJABTaTUBHOCTI  PETYISTOPHOTO aKTa  BIIMOBLIHUN
PETYIATOPHUI OpraH MOBHMHEH MiATOTYBaTH Ta OIPH-
JFOMHUTH OMIMIMHNAN 3BIT. A NPEICTABHUKH TPOMAJI-
CBKOCTI 3a pe3yJabTaraMi MPOBEICHOTO BIACHUMU CHU-
JIAMH BiJICTEKEHHSI PE3yNbTaTHBHOCTI MOXYTh IONATH
CBO{ 3ayBa)keHHS Ta MPOTO3HIIii. 3ayBayKeHHS Ta TPOTIO-
3WIIT MO0 HEOOXITHOCTI Meperisay peryIsTOPHOTO
aKTa MOXKHA TIOIAaBAaTH IO PETYISATOPHOTO OpraHy, IIo
MIPUIHSB aKT, a00 JI0 CIEIiaIbHO YITOBHOBAXEHOTO Op-
TaHy, SKUid Ma€ MPaBo 1HIMFOBATH MEPETIIs] peryIsTop-
HOTO aKTa. OCKUTBKH OKPEeMOi IPOIeIyPH IIOJAHHS IPO-
MAaJICBKICTIO TIPOMO3HUIIH PO MEePeTyIsia PEryIITOPHUX
aKTiB 3aKOHONABCTBOM HE MependaueHo, TOMY TaKOXK
PEKOMEH/TyeEMO KOPHCTYBAaTUCS HOPMaMH 3aKoHY YKpa-
THH «ITpo 3BepHEHHS TpoMaIsTH» 6.

OTXe, TPOMAJCHKICTh Ma€ 0araTto MOKIUBOCTEH
Oe3mnocepeIHhO OpaTh y4acTh B yAOCKOHAJICHHI CHCTe-
MU TOCIIOJIAPChKUX BiTHOCHH, BIUIMBATH HA JISUTBHICTh
PETYIATOPHUX OpPTaHiB, MO0 HE JOMYCTUTH IPHHHATTS
€KOHOMIYHO HEJIOIIBHUX 1 Hee(EKTUBHUX PETYNISATOP-
HUX akTiB. Takui pe3yibTar 3aJIeXKHUTh JIMIIC B aK-
THUBHOCTI Ta MpodeciiHOro Mmiaxody, a OOIpyHTOBaHA
MPOTO3HIIisl BOHA HE IMOBUHHA 3aJMINATUCS 0e3 yBaru

!5 TIpo 3acaay Aep)KaBHOI PEryIsTOpHOI MOMITHKK y cepi rocromap-
cbKol JismbHOCTI @ 3akoH Ykpainu Big 11.09.2003 p. Ne 1160-IV. URL:
https://zakon.rada.gov.ua/laws/show/1160-15.

16 Tlpo  3BepHeHHS  rpoMajgstH : 3akoH  YKpaiHM  Big
02.10.1996 p. Ne 393/96-BP. URL: https://zakon2.rada.gov.ua/laws/
show/393/96-%D0%B2%D1%80.
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PETYJSTOPHOTO OpTaHy, SIKHH y MIiCSYHHHA CTPOK 30-
0OB’s13aHUI TaTH BiJIOBIJb TIPO MPUHHATTS Ta Bpaxy-
BaHHS MIPOTIO3HIIIKA a00 OOTPYHTYBAaTH NMPUYHHH X BiJl-
XHJICHHSI.

BucHoBku

Amnanizyroun HopMH 3akoHy Ykpainu «IIpo 3acamam
JIEPYKABHOI PETryJIATOPHOI MOJIITHKK Y cepi rocrmonap-
ChKOi JIISUTBHOCTI» Ta IHIIUX HOPMATHBHO-IIPABOBHX
aKTIB, IPUXOUMO JI0 TaKUX JIe(DiHITHBHUX TBEPIKCHb.
PerynstopHa momitika B YKpaiHi chnpsMOBaHa Ha
BJIOCKOHAJICHHSI TPAaBOBOIO PETYIIOBAHHS TOCIIOAAP-
ChKHX BIJJTHOCHH, a TAKOXX aIMIHICTPATHBHUX BIJHOCHH
MIX PEryJIATOPHUMH OpraHamu abo THIIUMH OpraHaMHu
Jep)KaBHOI BIaJM Ta Cy0’€KTaMH TOCIOAaPIOBAHHSI.
[MTapagurMa peryisTOpHOI MOJITHKH IOJATAE Y TOMY,
O BiJl PO3POOHUKIB HOPMATHBHO-TIPABOBUX AaKTIB,
3MICT SIKHX CTOCYETHCSI PErYJIOBAHHS TOCIOJAPCHKUX
BIJIHOCHH, BUMAra€eThCsl JOTPHMYBATHUCh BHU3HAYEHOTO
3aKOHOM TOPSIIKY PO3POOIICHHSI, PO3IIIsAY Ta 3alpoBa-
JUKCHHSI IIMX aKTiB. 30Kpema, MPOEKT pEryisiTOpHO-
ro akrta B OOOB’SI3KOBOMY MOPSIKY, 38 BH3HAYCHOIO
MPOIEIYPOr0 1 Yy 3a3HAUCHI TEPMiHU Ma€ OyTH ONpH-
JIFOJIHCHUH JUIsl OJIEp)KAHHs 3ayBaKeHb 1 MPOIO3UIN
BiJl TPOMAJICBKOCTI SIK 3aIliKaBJICHUX IPEJICTABHUKIB
cycninbcTBa. CaM Ke MPOEKT HOPMATHBHO-IIPABOBOTO
aKTa Ma€ CyMPOBO/DKYBATUCH aHAINI30M PEryJISTOPHOTO
BILTHBY, CTPYKTYpa SIKOTO BHU3HAYAEThCS 3aKOHOM, 1 Y
SIKOMY HaBOJSITHCS BAKIIUBI apryMEHTH 11010 HEOOXi/-
HOCTi JICp’KaBHOTO PETYIIOBAHHS, BU3HAYAOTHCS LIL
PEryJarOBaHHs, MOLIBHICTh MPUIHATTS JUIS TPOMAJISH,
chepu miANpUEMHHUITBA Ta AepkaBu. OTxe, 3abe3re-
YeHa 3a aKTHBHOI Y4aCTi TPOMAJIChKOCTI Pe3y/ibTaTuBHA
peryasiTOpHa TONITHKA € e(DEKTUBHUM IHCTPYMEHTOM
ajJIMiHICTpaTUBHOI pedopMu Ta TMOOYAOBH OpiEHTOBA-
HOI Ha €BPOIMEUCHKI TPATUI] CYCHiJIbHO-CKOHOMIYHOT
Mo PO3BUTKY YKpaiHu. Takoxk ImomaibIiie CHCTEMHE
BJIOCKOHAJICHHSI PETYJISATOPHOI SUIBHOCTI SIK HOpMa-
TUBHOTO MTPOBAKEHHS 3 OOKY Iep>KaBHUX OpraHiB, M0
3IIHCHIOETHCS 32 JOIIOMOTOO BiIMTOBITHOTO MEXaHI3My
aJIMIHICTPATUBHO-TIPABOBOTO 3a0C€3MCUCHHS, MOBUHHO
BifOyBaTUCs y HANPsIMi HAaHOLIBIIT TTOBHOTO 3a0€3MCUYCH-
Hs IIPaB 1 CBOOO/ TPOMAJISIH HAIIOT IepIKaBH.
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The article analyzes the main concepts of public management (Old Public Management, New Public
Management and Good Governance). Their features and the possibility of adapting certain theoretical components
to the system of public management in Ukraine are determined. The author emphasizes that the introduction of
effective public management into the practice of Ukrainian state-building is possible only on the basis of developing
its own conceptual vision of the main ideas of public management taking into account the world tendencies of the
development of the theory of public management.

The article advocates the position on the appropriateness of scientific comprehension in the category of “public
management”. Indeed, as of today, there is no stable and generally accepted notion of public management in the
scientific literature. By definition, this category is more suitable for the position of the actual content of the activity
or forms, which it acquires and in which it operates.

The characteristic of public management as a qualitatively new form of government, which aims to ensure the
effective functioning of the system of state authorities, local self-government and civil society institutions with the
aim of implementing state policy in a wide variety of social life areas, has become further developed.

This issue is of particular relevance and given that by ratifying the Association Agreement between Ukraine,
on the one hand, and the European Union, the European Atomic Energy Community and their member states, on
the other hand, Ukraine has defined the state policy as such is aimed at bringing the living standards of Ukrainian
citizens closer to European standards, the establishment of European values in all spheres of the functioning of the
Ukrainian state and society.

OcHoBHI KoHIenuii My0/JIiYHOro ynpasJiHHS Ta iX 3aCTOCYBaHHS /10 JepKaB nepexiaHoi popmanii

Menvnuuenko bozoana bozoaniena
KaHouoam puouyHUx HayxK, OOYeHm,

ooyenm Kagheopu KOHCMUMyYitiHo20 ma MIisiCHAPOOHO20 NPasa
Hasuanvrno-nayxosoeo incmumymy npasa ma ncuxonoeii
Hayionanvnozo ynieepcumemy «JIvsiscoka nonimexuixa», Ykpaina

Beryn

MonepHizarist yKpaiHChKOI Iep»aBHOCTI B OCTaH-
HbOMY aAecaTHIITTI XX — Ha mouatky XXI cr. crama
JOMIHAHTOIO JICMOKPAaTUYHUX TIEPETBOPCHB Y JCpiKaBi.
CygacHuii mporuec TpaHchopManitHuX 3MiH B yKpaiH-
CBKOMY CYCHIJIBCTBI, IEPEAyCiM, MOTpedye 3iHCHEHHS
HOBOTO MIIXOAYy A0 YNpPaBJiHHSA, IKAH MIr Ou 3a0e3me-
9UTH e(EKTUBHE ACp’KaBHE YIPABIiHHS Ta 3a0BOJICH-
HS CycHiNbHUX moTped. HaiinepcnekTuBHIMMM Harps-
MOM TaKOTO YIPaBIiHHA € MyOJIiuHe yIpaBIIiHHS.

Baromnii BHECOK y JOCHIIKCHHS NpoOIeMHu Iy-
ONYHOTO yMpaBliHHSA 3pOOMIM TakKi BITYM3HSHI Bue-
Hi, sk: O.IO. Bo6poschka, M.B. Topaon, O.B. Jle-
mist, O.I1. Hem’sauyk, S.C. JIuGumuceka, O.1. Jlyma,
M.M. [ypac, O.A. 3apiunuii, M.M. Dxa, O.C. Kupu-
gyK, 1.O. Komicauk, O.4. Kpaciscskuii, A.C. KpynHuk,
H.B. Onenuesuy, B.C. Ilomimyk, B.I1. CoxonoBux,
I.A. Yukapenko, [.I". [llaBkyH, FO.I1. HlapoB Ta iHmmi.

MeTa cTaTTi — IOCII/PKEHHSI OCHOBHHX TEOPETHY-
HUX CKIQJHHUKIB OCHOBHHMX KOHIIETIH ITyOIi9HOTO
VIPaBIIiHHSA, IXHIX TEHICHIIH Ta 0COOIUBOCTEH.
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INepexigauii mepioq y po3BUTKY Oyab-siKoi Jeprka-
BHU, 30KpemMa YKpaiHu, — 11 OCOONMBHIA €Tam eBOIOLI]
He JMIIe AepXKaBU 1 IpaBa, ajie i caMoro CyCHijbCTBa,
Ha SIKOMY JIepiKaBa Mac BHPILIMTH JBa 3aBIAHHSI: IIEp-
e — peoprasizaiis caMoro Jep»KaBHOTO MeXaHi3My
(3MiHa HOro CyTHOCTI, 3MICTy, ()OpMHU OpraHizarii, me-
TOMIB TiSITBHOCTI, CTPYKTYpH); Apyre — pedopMyBaHHS
EKOHOMIKH, BCTAaHOBJICHHSI HOBHX OPIEHTHUPIB IIOAO BHY-
TPIIIHBOI Ta 30BHIIIHBOI MOMITUKH, (pOPMyBaHHS HOBOI
o(iuiinoi igeomorii L.

[Ticist mporoyoNIeHHsT He3aJIeKHOCTI CUCTEMA JIep-
’KaBHOTO YTPABJIiHHS Ta OpraHizallis Jep>KaBHOTO ara-
pary, o AicTanuch YKpaiHi y crajok Bij PaasHcbkoro
Co1o3y, HE BI/MOBiAaIM BUMOraM 4acy Ta HOBUM IIOJTi-
THYHUM peatisam?,

! Cayx IO.IL., ITmyxHikoB M.B. OcoGanBoCTI 1ep/KaBHOTO YIIPaBIiHHS
B YMOBaX CyCHUIbCTBA MepexiaHoro tumy. Bicuuk HauionansHol akaje-
Mii neprxaBHOro ynpasiinas npu [Ipesunentosi Ykpaian. Cepist : Ioi-
TnuHi Hayku. Kuis, 2016. Ne 1. C. 56-57.

2 Kosak B.I. EQeKTHBHICTb IepKaBHOTO yIIPABIIHHS B CHCTEMI KOOPIH-
HAT yKpaiHChKOI JepkaBHOCTI. EQexTuBHICTh Nep:KaBHOTO yNpaBIliHHSA.
2015. Bum. 44. C. 64.
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3a 4ac i3 ceprHs 1991 p. BigOyiocs JeKinbpKa cripod
YIOCKOHAJIUTH AiSUTBHICTh OPTaHiB BIIAIH — SIK IICHTPAJIb-
HUX, TaK 1 Oprai Biagu periony. Ilepma 3 Hux Oyma
CIIPSIMOBAaHA HA 3alPOBA[DKCHHS IHCTHUTYTY MICIIEBHX
Jep KaBHUX aaMiHicTpanid y 1994 p., 10 CIpUYUHMIO
JKBIZAIII0 BUKOHABUYMX KOMITETIB paiOHHUX Ta o0ac-
HUX paj i (pakTHUHY MOsIBY Ayalli3My BIIaJd B PerioHax
Ta Ha Mmicugx. Jpyra cnpoba y 1997 p., HaBnaku, Oyna
CTIPSIMOBAaHA Ha PO3IIMPECHHS MTOBHOBAKCHH MiCIIEBOTO
camoBpsayBanHs. Jlam Konnemiis AaMiHiCTpaTHBHOT
pedopmu 1998 p. BropsiiKyBaja opraHizamiiHy CTpyK-
Typy Kabinety MiHicTpiB YkpaiHu Ta IEHTpaJIbHUX Op-
raHiB BUKOHABYOI BIaa. Takok MPOrPeCHBHUM KPOKOM
y PO3BUTKY YKPaiHCBKOIO Jep>KaBOTBOpPeHHS y 1998 p.
CTaJI0 BAOCKOHAJICHHSI BUOOPUOi CUCTEMU Ta Mepexif 10
3MinraHoi BUOopuoi cucremu, a y 2006 p. HOBOBBEJICH-
HsIM BHOOpIB aenyTatiB Bepxosnoi Paagn Yipainu, Bep-
xoBHOT Pagn AproHomHo1 PecriyOniku Kpum Ta nemyra-
TiB 00JaCHUX 1 paliOHHUX Paj CTaJl0 NPOBEICHHS X Ha
TponopIiiiHiid ocHOBI. OTXke, B YKpaiHi MOCTYIIOBO BiJI-
OyBaeThCsI TIOMITHYHA MOJICPHI3AIlist OPTaHiB BIAIH °.

BomHouac 3a poku He3ane:KHOCTI YKpaiHu crcTema Jiep-
JKaBHOTO YIPABIIHHS 3aCBIIUIJIa CBOKO HU3bKY e(heKTHB-
HICTb 1 HECITPOMO)KHICTh TPOTHCTOSITH HE TUTHKU 30BHIIITHIM
3arpo3am, a il HaBiTh BHYTPIIIHIM BHKJIMKaM. Y TBOPHJIACh
ribpuHa (3MilIaHa) CHCTeMa JACPKaBHOTO YIPABITIHHS, CyT-
TEBUMH HEJIONIKAMU SIKOI € BIJICYTHICTB €JTHOCTI, IIUTICHOCTI,
TOCITIIOBHOCTI Y JTISUTBHOCTI OPraHiB BN Pi3HUX PIBHIB.
He no kiHIs Baanocst BUPIIIATH 1 TIPOOIIeMy BIJIKPHTOCTI
Ta TpodecioHaNTi3MY JIeP)KaBHOI CITY)KOU. AKTyalbHUMHU
3aJIUIIAIOTHECS TTUTAHHS TPO CIIBBIAHOIICHHS KUTBKICHIX
Ta SIKICHMX KPUTEPIiB B OLIHII JEP/KaBHOI MiSUTBHOCTI,

Ha cyvacHoMy erami JepKaBOTBOpPEHHs YKpaiHa
CTOITh Ha TIOPO31 0araThboX BUKIHMKIB. HOBI MexaHi3MH
PUHKOBO{ €KOHOMIKH Ta PI3HOMaHITHI 1HCTUTYTH TPO-
MaJITHCHKOTO CYCIIIIBCTBA BUMAraloTh IEPETBOPCHHS
CUCTEMH JICP)KaBHOTO YITPABIIiHHS Ta BCHOTO OHOpPOKpa-
TUYHOTO amapary Ha e()eKTHBHY CHCTEMY YHpaBIiHHS,
10, HACaMIIePEel, CIIYTyBATHME JTFOISIM®.

Be3ymoBHO, HAWIIEPCIICKTUBHIMINM HAIIPSIMOM TaKO-
TO YIPaBIiHH € MyOaivyHe yrpapiiHas. [ po3yMiHHS
OCHOBHUX TEOPETHUYHUX CKIATHHUKIB IIi€i KOHIICIIi,
HEOOXI1THO 1X y3arajJbHUTH Ta CHCTEMATH3yBaTH.

Cepen HaWOTBIN BiTOMUX 1 TTIOIIUPEHHX Y CBITI KOH-
LeNIii myOIiYHOr0 YIpaBIiHHS BHIUISIOTH TaKi: Kia-
cuyHy (OropokparnyHy) koHuerniiro ynpasiinas (Old
Public Management), HoBuii myGmiuHHI MEHEIKMEHT
(New Public Management) ta no6pe BpsayBants (Good
Governance)®.

3 Koznos K.I. TlomitiuHa MozepHi3alis: iMIUIEMEHTALls TIPUHIIUIIB
Good Governance. Teopist Ta IpaKkTHKa IEP)KaBHOTO YIpaBIiHHS. Xap-
kiB, 2010. Ne 4. C. 135.

4 Ixa M.M, Kpynunk A.C. Tpancdopmarist my6IigHOTo yrpasiiHHs B
YMOBaxX COLIaIBHO-MOMITHYHOT MonepHizauii Yipainu. URL: file:///C:/
Users/ASUS/Downloads/apdyo 2012 4 3%20(2).pdf.

3 Kozax B.I. EdexTuBHICT AepKaBHOTO YIPABIIHHS B CHCTEMI KOOP/IH-
HAT yKPaiHCBKOI JepiKaBHOCT. E(EeKTHBHICTE Jep)KaBHOrO yIpaBIIiHHS.
2015. Bum. 44. C. 64-70.

¢ JlepkaBHe yIpaBiiHHS : MiApy4Huk @y 2 T. / pen. xoir. H0.B. Kos-
Gactok, K.O. Bamenxo, FO.I1. Cypmin ta iH. KuiB ; JIHIIponeTpoBChK :
HALY, 2012. T. 1. 564 c.
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Crmig 3ayBaKMTH, 3a3HAYCHI KOHIICTII JIATIH B
OCHOBY aJIMiHICTPaTUBHUX pedopM y Oararbox KpaiHax
Ta CTaJIK JIIEBOYO BiJIMOBIIIIO HA KPH3Y OHOPOKPATHIHOT
MOJIeITi yIpaBTiHHA. | ChOTOJIHI B KOHTEKCTI PO3BHTKY
MyOJIIYHOTO YIPAaBIiHHS BOHH MOCUIH BIMOBIJIHE Mic-
IIe y HU3I TEOpid 1 MPAKTHK CY4acHOI YIpPaBIiHCHKOT
TiSTBHOCTI .

3ynuHIMOCS JIOKJIAJHINIE HA XapaKTEePUCTHIN BH-
nre3asHadeHnx kounemin. Hampuwmam, OIld  Public
Management e kacu4HOO (OFOPOKPATUIHOIO) MOJICIITIO
YIPABIIHHA, IO JOMiHyBajJa y OLIBIIOCTI JEMOKpPAaTHI-
HHX KpaiH CBITy mounHarouu 3 30-x pokiB ax g0 70-x po-
KiB XX CT., a B IGAKUX KpalHaX 3aJIHIIAETHCS aKTyaIbHOIO
1 10 choromHi. TeopeTudHi OCHOBU KJIACHYHOI (Tpaju-
IIFHOT) KOHIEMIIT MyONIiYHOTO YIPABIIHHS HEBIUTUTEHO
TOB’sI3aH1 3 «KJIACHYHOIO» TEOPIEI0 OpraHi3alliid, movar-
KOBA iJ1esl SIKOi 3BYYHTh TaK: e(PEeKTHBHA OpraHi3amis — e
cucTeMa, MoOymoBaHa Ha JKOPCTKO (pOpMabHUX TIPHHITH-
nax. [IpeacraBuauku miei Teopii (B. Binbcon, A. daiions,
M. Bebep) mparaymmi KOHCTPYIOBATH OpraHi3alliio Ha JIo-
T1YHO MOCTIJJOBHHUX 1 HECYNEPEWwIMBHX 3aKOHAX, JIe Bep-
XOBHHM 33aKOHOM € MPUHIUI KOOPJUHALL, 3T1THO 3 SIKUM
MoCcaIoBi (PYHKINT TOTOKYIOTECA SIK 332 TOPU30HTAILIIO,
TaK i 32 BepTHKaLTIO. KoopauHaIliro mporecy yrnpaBiiHHs
3ilCHIOE Oe3CYMHIBHUIA JIiiep, 3a SKUM CTOITh ycs MO-
TYKHICTb YIPABIIHCHKOI i€papxii, uepe3 sKy BiH HaOyBae
IHCTUTYIIHOTO aBTOPUTETY®.

Hanpukiami 70-x pp. XX cr. ktacuaHy (Or0poKpaThd-
HYy) MOJIEITb JICP’KaBHOTO YIPABIiHHS OyJI0 MiAIaHo Kop-
CTKii kpuTHil. OCHOBOIO JIJISI TAKOT KPUTHKH BHCTYITHIIA
3aKpHTICTh aJIMiHICTPATHBHO-OFOPOKPATHYHOT CHCTEMH,
HU3BKUH PIBEHb pearyBaHHs Ha IIBHU/IKI 3MIHH B CYCITiJTb-
CTBi, HE3HAUHHMH BIUIMB TPOMAJICHKOCTI Ha JisUIBHICTH
JICp’)KaBHUX yCTaHOB. Jlep)kaBa He BCTHTana HE JIMIIE
CBOEYACHO 3aI00iraTy BUHUKHEHHIO ITpo0dieM, a i HaBiTh
pearyBaTy Ha eTarli, KOJIM BUHHKJIA mpoliiema HaOyBaia
0OJIIOUMX COLIAIBHUX HACHIIKIB.

OCHOBHOIO TMPOOIEMOIO, 1110 MOCTaNa y HAyKOBii Ta
MPaKTUYHINM LApUHI Iep>KaBHOIO YIPaBIIiHHSA, CTAJIO 3HA-
XOJDKEHHSI OaTlaHCy MK IICHTPATI30BAHUM YIIPABIIHHSM 1
cB00OI01O J1ill Ha Miciax™e.

Bce me cipiuMHWIO BUHUKHEHHS KOHIICTIII HOBOTO
nyomiuaoro menemkmenty (New Public Management),
o rnependadae JIENEHTPATIZAI0 YIPABIIHHS 3aBIsSKA
PO3IIMPEHHIO TTOBHOBAKEHB 1 BIIIOBIIAILHOCTI OpraHiB
MiCIIEBOTO caMOBpsiTyBaHHs1. L{e# mixi1 criiBBIIHOCHUTBCS
3 OCHOBHHMMH I[IHHOCTSIMU MICIIEBOTO CAMOBPSITyBaHHS —
ABTOHOMI€IO (JICLIEHTPATi30BaHUM YIPaBJIiHHIM), JIEMO-
KpaTiero (UMBUIBHOIO y4acTiO) 1 eeKkTHBHICTIO (Omm3b-
KICTIO BlIaau 10 HaceneHHs ). Came JeleHTpasizaiis gae

7 Po3po0sieHHs MiAXOAIB Ta MOJENeHl afanTaiil CHCTEMH yIpaBTiHHS
MICIIEBHM PO3BHUTKOM JI0 CTaHIapTiB €Bporeiicbkoro Cor3y : HayK. po3-
poobka / FO.I1. Hlapos, [.A. Yukapenko, O.}O. Bo6poscbka Ta iH. Kuis :
HALY, 2010. C. 8.

8 Teopis ynpasiiHHs B OpraHax BHYTPIIIHIX CIIpaB : HaBy. moci0. / 3a
pen. B.A. Jlinkana. Kuis : KHT, 2007. 884 c.

° [aekyn LI, lu6unnceka 1.C. [1yOniune ynpasiiHHsS: KOMyHiKalliii-
uuii acnekt. URL: http://www.zgia.zp.ua/gazeta/monodrupradmin_513.
pdf.

10 Conosux B.I1. CraHoBieHHs Ta 3arajibHa XapaKTEPUCTHKA CyIaCHUX
Mozeneil nepkaBHOro ynpapiiHHs. [lyOnmiune ympaBnmiHHSA: Teopis Ta
npaktuka. Xapkis, 2014. Bum. 1. C. 20.
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3MOT'y 3a0€3IMeYUTH OUIBIIY THYYKICTh 1 €(EKTHBHICTH
VIIPABJIIHHSA, & TAKOXK CTUMYJIFOE KOHKYPEHIIIF0 MK IOCTa-
YaJlbHUKAMH TIOCITYT, TTIBUIIICHHS TPOMAJITHCHKOT 1 COTTi-
aJbHOI BimoBinansHOCTIMY.

3arajbHi TPUHIMITA KOHIIETIi HOBOTO ITyONiYHOrO
MEHE/PKMEHTY Oyimu cOpMyNbOBaHI BIOMHMH 17€0710-
ramu i npaktukamu mux pegopm Jl. Ocooprom 1 T. Te-
OrepoM, sIKi BOHHM Ha3BajK TPHUHIUIIAMU OHOBJICHHS CY-
YaCHUX CHCTEM IEP)KABHOTO YIPAaBIiHHA. B X ocHOBY
MOKJIAJICHO TaKi MOCTYNATH: 1) pO3BHBAaTH KOHKYPEHIIIO
MDK TpoBaijiepaMu (BUPOOHUKAMH, MTOCTaYaIbHHUKAMH)
YIPaBIIHCEKUAX MTOCIYT; 2) PO3IIUPIOBATH MpaBa TPoMa-
JUSH, TIEPENarodd KOHTPOIb Haj JISUTBHICTIO YPSIOBHX
YCTaHOB 13 PyK YMHOBHHKIB-OIOPOKPATIB Oe3M0CepeIHbO
rpomaziaM; 3) OIiHIOBaTH poOOTY YCTaHOB HE 3a BHUTpara-
MH, a 3a pe3yJbraramu; 4) KepyBaTucs HIsIMU (MiCi€ro), a
HE 3aKOHAMU 1 PaBHJIaMy; 5) MEPEeTBOPIOBATH KIIIEHTIB Ha
BUIBHUX CIOXKMBAYiB, HAJIAFOYM M BHOIpP — MK IIKOJIAMH,
HABYAIPHUMH IIPOrpaMaMH, BapiaHTAMK HANIAHHS JKHTIIA
TOIIO; 6) MEPEOCMICIHTH CaMe MOHATTS «KJTIEHT JIeprKaB-
HOI oprasizaiii»; 7) 3ano0irati BUHUKHCHHIO TPOOiieM;
8) 3apo0uIsaTH OLIBILIE, HXK BUTpaYarH; 9) IeleHTpati3yBaTH
YIIPaBITiHHS, BHOCUTH B POOOTY JIyX CIIBIpaIll Ta B3aEMO-
norioMory; 10) HajaBaTyu repeBary pUHKOBUM MeXaHi3MaM
niepe1 OropokparnaHuMu; 11) 30cepeTrCs He CTUTbKH Ha
HaJ[aHHI TIOCITYT, CKUTbKM Ha CTUMYJIFOBaHHI (Kartajisi) BU-
piteHHs po6ieM, 10 BHHHUKAIOTh y CYCIUILCTBI, BCIMa
CEKTOPaMH — JIEPYKABHKM, TIPUBATHUM 1 HEKOMEPIIHHAM'2,

Ha mincraBi nmpoBeaeHOTo aHANIZY 3a3HAYCHUX IPHH-
LIUITIB MOKEMO 3pOOUTH BUCHOBOK TPO T€, 110 OJAHUMH 13
BU3HAYAILHUX KPUTEPIiB ISl 3aCTOCYBaHHS MEXaHi3MiB
HOBOT'O IyOJIIYHOTO MEHE/PKMEHTY € IIMPOKA Y4acThb iH-
CTUTYTIB TPOMAASHCHKOIO CYCHIbCTBA y NMPUHHATTI Ta
peadizalrii ynpaBIiHChKHX PillleHb, THYYKICTb, JeeryBaH-
HS1 TIOBHOB&)KCHD HA HWDKYUK PIBEHb NPUIHATTS PIllICHb 1
MTOCHJICHHST MEXaH13MiB 3BOPOTHOTO 3B SI3KY.

Bomnouac 10 HaROLTBIIMX TPOOIeM HOBOTO ITyOJIYHO-
T'O MEHE/DKMEHTY y KpaiHax, 1110 PO3BUBAIOTHCS, HAICKATh
Taki: 1) HeoCTaTHIN PiBEHb pecypciB Pi3HOTO MOPSIKY
Ta MEHEKEPCHKUX EKCIIEPTH3; 2) ICTOPUYHO 3aKpillieHe
LIEHTPAIi30BaHe MPUHAHATTA pillleHb; 3) BiJCYTHICTh Ha-
JISKHUX 3HAHb ILIO0 OpraHizalii PHUHKOBOI €KOHOMIKH;
4) HEeMOXKJIMBICTh KOHTPAKTHHUX YTOJ Yepe3 C1aOKiCTb HOP-
MaTUBHO-TIPaBOBOi 0a3u; 5) HeOe3neKa «CIIIoroy Kajb-
KyBaHHSI MPUHLMIIB HOBOTO IyOJiYHOTO MEHEKMEHTY;
6) HECTIPUIHSTTS TPOMAJISTHAME iHHOBAIIIHIX TIPUHITHIIIB
JIepKaBHOTO YIPABIIHHS; 7) MPOTHCTOSHHS (POPMATBLHIX
1 HepopMaBbHUX TIPABWII «TPW»; 8) BIICYTHICTH aIMiHi-
CTPaTHBHOIO MOTEHIIATY [jIs OpraHi3ariii IpUBaTH3aIii™,

UYepes HEBENTMKHI MPOMIKOK Yacy 3aMiCTh HOBOTO ITy-
OMIYHOTO MEHEKMEHTY KpaiHW IMOYajM 3aCTOCOBYBATH
y CBOEMY YIPaBJiHHI KOHIICHINIO J00pOro BpsyBaHHS

1 Jlyma O.I. EdexruBHicTs myOmidHOro aamiHicTpyBaHHs B Ykpaii:
mpobiemu Ta BUKIHKH. EdexriBna exonomika. [ninpo, 2017. Ne 3. URL:
http://www.economy.nayka.com.ua/?op=1&z=5509.

2 Osborne D. Reinventing government : how the entrepreneurial spirit
is transforming the public sector. Reading, Mass. : Addison-Wesley Pub.
Co., 1992. 405 p.

2 [Tonimyk B.C. HoBuii myGiuHuii MEHEHKMEHT K MOCTKJIACHYHA T1a-
paaurMa JIep)kaBHOTO YIIPABIIiHHS : aBTOped. AUC. ... KaHA. HayK 3 JACPiK.
ynpasi. : cien. 25.00.01. Kuis, 2017. C. 16.
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(Good Governance). Ti mosBa, mepemycim, crpiuuHEHa
TOTPe0Or0 MOJICPHIZYBaTH MyOJIIvHI IHCTUTYIIT Ta METON
iXHBOI JISUILHOCTI, TMPOIEAYPH, SIKi BOHH BHUKOPHCTOBY-
10Th, HAJIATOTUTH JIiaJIOTOBY B3a€MOIIFO TPOMaJISIH Ta Bila-
JIM TII0/I0 MEXAHI3MIB YIIPaBITiHHS.

3okpema, HeoOXiIHICTb i BIPOBaKEHHS Oyla BU3HA-
yeHa B 1996 p. TumuacoBuM KoMmiteTroM MiKHapOIHOTO
BAJIIOTHOTO (POHIY AK IHCTPYMEHT 3a0e3MedYeHHs JOCsT-
HEeHHsI KpaiHaMH LiJied pO3BUTKY 3a yMOB IioOanizailii,
MIBUIIKKX 3MiH KOHTEKCTY, KPU30BHX IIPOSIBIB IPHPOIHO-
T0, TEXHOTCHHOTO UM TOJITHYHOTO XapakTepy, MONaTh-
TII0r0 3MEHIIICHHSI PeCypCHOT 0a3u Ta 30UIBIICHHS IOTPeO
HACEJICHHSI y BHMCOKOSKICHMX TIOCITyTrax 1 3a0e3reucHHs
BEPXOBEHCTBA TIpaBa, MPaB JIFOIUHH, IUTFOPATICTUIHOI Je-
MOKpATii Ta JEMOKpATii y4acTi, 0 CTAJId HEBIUILTEHIMHI
xapakrepructikamu XXI cr.'.

BigmosigHo 10 monoxkens IIporpamm  po3BHTKY
OOH (ITPOOH) — opranizamii npu OOH 3 Hajas-
HSl JOTIOMOTH KpaiHaM-y4YacHHUISIM Y Tajly3i PO3BHUTKY,
«Good Governance» MOXXHa BU3HAYUTH K 3I1HCHEHHS
€KOHOMIYHOI, TIOJITMYHOI Ta aJMIHICTPATUBHOI BIaJv
(authority) 3 metoro ynpasminsas (Manage) >KUTTsM Kpa-
iHH Ha BCiX piBHX. Lle TMOHATTS 00’€JHYE MeXaHI3MH,
[HCTUTYTH Ta MPOIECH, 3 SKHX TPOMAJSIHU Ta IX TPyIH
BHUCITOBITFOIOTH CBOi IHTEPECH, PEai3yOTh CBOi 3aKOHHI
MpaBa, BAKOHYIOTh O00B’SI3KH 1 0aJIaHCYFOTh MiX BiJIMiH-
HOCTSAMH ',

OcoOnuBICTh i€l KOHIENINI MOJsIrae B TOMY, IIO
BOHA T'apaHTy€ MIMPOKUI KOHCEHCYC TiJl 4ac MPUHHSTTS
pileHs y pizHUX cepax i mependadae moeJHaHHI EKOHO-
MIYHOTO, MOJITUYHOTO i aIMiHICTPaTMBHOTO BPSTyBaH-
Hsl, OCKUIBKH BU3HAYAE MPOLEC 1 CTPYKTYPHI CKIIaTHUKU
BEJICHHS IOJITHKH 1 COLIaIbHO-€KOHOMIYHI BIHOCHHHU,
SIKi € B JIeprKaBi'®,

B KOHTEKCTI JIOCIIPKEHHS 3a3HAYMMO, IO JIOCIIIHH-
KA y chepl pi3HHX MPEJIMETHHUX Tally3eil HamararoThCs
3anpOIIOHYBATH BJIACHI TEPMIHOJIOTIUHI MIXOIHN JI0 IIHOTO
TIOHSTTS, SIKI MAfOTh METOIOJIOTIYHO TOTOKHMIA 3MicT. Ce-
PeR HHUX TaKi: «JEMOKpAaTHIHE BPSIyBaHHS», «ITyOIiuHe
BPSTyBaHHSD», «HOBE BPSTyBaHHS, «JI00pE BPSLyBaHHS,
«e(heKTUBHE YIPABIIHH», «ITyOITiYHE aJMiHICTPYyBAHHSDY
Ta «ITyOIiuHe yIpaBIiHHD).

Ha namry mymky, monens «Good Governancey (1o-
CIIIBHUH TepeKsia]l YKpaiHChKOI MOBOIO SIK «JI00pe Bps-
IyBaHHSD») 3BY)Ky€ IF0 KOHOTAIIFO, TOMY 3aJIHIIIAEMO 32
c00010 MPaBo MEePEKIIaLy caMe SIK «100pe BPsTyBaHHD».

VY nonsrti «Good Governance» TepMiH «100pe» BUKO-
PHCTOBYETBCSI B CEHCI «TaKe, IO BIJIOBIJA€ CYCILTLHAM
norpedbam»!”’.

14 CydacHe yrmpaBItiHHS JIepKaBoro: nuisx 1o JJobporo BpsiryBanss (iH-
tdopmariitanit marepian). URL: http://www.slg-coe.org.ua/wp-content/
uploads/2015/05/GG-informational-material.pdf.

15 TocynapcTBEHHOE M MYHHLHMIANBHOE YIpaBieHHe @ y4eOHHK /
10. B. I'mmasosa, H. A. OmenbueHko ; oz ool pen. H.A. OMenbsueHKo.
Mocksaa : M3narensctBo FOpaiir, 2015. C. 11-12.

' Governance for sustainable human development a UNDP policy
document / United Nations Development Programme, 1997. January.
URL:  http://www.pogar.org/publications/  other/undp/governance/
undppolicydoc97-e.pdf.

'7 Po3Butok cucremu yrnpasiiHes B €C: 10cBix uist YKpaiHu : HayK.
pospodka / O.f1. KpaciBepkuit, O.C. Kupnuyk Ta iH. ; 3a 3ar pen.
0O.41. Kpaciscwkoro. Kuie : HAZTY, 2013. C. 7-8.
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Melnychenko Bogdana

[Iomo kareropii «governancey, TO BBOKAEMO 3a JIO-
JThHE BUKOPUCTOBYBATH BIJINOBITHUK «BPSTYBaHHSD), i1
SIKAM CITIJT PO3YMITH BHPOOJICHHS y KOJIETIAIbHHI CIIOCiO
13 3aly4eHHSIM MAaKCHUMaJIbHO MOXKJIMBOI YW JIOLUILHOT
KUTBKOCT] WICHIB KOHKPETHOI TPOMAJH >KUTTEBO BAXKIIH-
BUX PillIeHb I[O/I0 BIOPSAKYBAHHS CYCIUIBHOIO JKUTTS Ta
JieeryBaHHs JUIsl iX peaizaiii 0OpaHuM A LbOTO 0CO-
0aM MMEBHUX MMOBHOBAKCHB'®,

Takox BpsITyBaHHS 3a3BHYall BU3HAYAIOTH SIK IIPOIIEC
B3a€EMOJIii OpraHiB BJIaJ 1 13 CyCIUIbBHUMH IHCTUTYTaMH Ta
TPOMAJSIHAMH B TIPOTIECT IPUIHSATTS pireHn®

VY moniBapiaHTHIA KOHIIENITyami3alii Teopii «Bpsy-
BaHHS» BITYM3HSHI BUCHI BUOKPEMITIOIOTh JICKIJIbKA KITFO-
YOBUX IT1IXOJIIB PO3IIISTY KOHIICTITY:

— BpsmyBaHHS SIK sKicHe ympaeiiHHsA. Koxren-
uisi «Good Governance» ctana BIATOBIUIIO Ha TONIYK
00’€KTUBHUX KPUTEPIiB PE3yIbTaTiB yMPaBIiHCHKOI Ji-
SITBHOCTI, sIKi 6 cBimunim mpo ii epexTuBHICTh. CHOTOHI
3a Metonosorieto OOH, BceecBiTHROrO 6aHKy Ta 1HIINX
MyOMiYHUX MDKHAPOMHUX IHCTHTYIH, 3aXiJHOI Ta Bi-
TYU3HIHOI HAYKOBOT TPaHIlii BHOKPEMITIOIOTh 1oHa | 20
XapaKTePUCTUK SKICHOTO BPSTYBAaHHS 13 TSHICHILEIO JI0
30iMbIIeHHS X

— BPSUIyBAaHHS SIK KOHIICIIIST HOBOTO JIEP:KaBHOTO Me-
HEKMEHTY. KOHIIeTIIisST «BPSITyBaHHSD y MEKaX MCHEIDK-
MEHT-OPIEHTOBAHOI TapaJirMK 3yMOBJICHA CIUILHUMH 13
MEHE/DKEPU3MOM METOJIaMH BUMIPY €(EKTHBHOCTI depe3
BIPOBA/DKCHHS PUHKOBOI KOHKYPEHII{ Y HaTaHHI JepKaB-
HHX MOCTIYT;

— BpsAYBaHHS sIK OaraTopiBHeBe ympaBiiHHS. Kon-
LenTyaJlbHI paMK{ Tiaxomy Oynu 3amaHi Teopiero Oa-
ratopiBHEBOro ympaBiiHHsS (multi-level governance)
JI. Xyre i I. Mapkca, sika cTajna aneKBaTHOIO BiIIIOBiI-
IO 3aUTaM Ha CTYIOIIOBaHHS B3a€MO3B’SI3KY PI3HUX
YIPaBIIHCHKUX PIBHIB Y CUCTEMI €BPOIECHCHKOTO Bpsi-
JyBaHHs?

— BpSILyBaHHS sIK MEpEeKeBe yrpaBiiHHs. Teopist moti-
traHuX Mepex (policy network) crama pesyisratoMm KOH-
LENTyaILHOTO OCMHCIICHHSI HAPOCTAI0u01 Hee(heKTHBHOC-
Ti ICp’)KaBHUX CTPYKTYP Y cepi 3aI0BOJICHHS CYCTUTBHUX
noTpeod 1 3pOCTaroyoi, y 1IbOMY BHITAJIKy — KOMITEHCAITH-
HOI, aKTUBHOCTI HEe(hOPMAIBHUX CHUIBHOT. CTPUKHEBOIO
171e€10 MiAXOY € PO3YMIHHSI HOBOI CTpaTerii B3aEMUH Mix
JIEPKaBOIO 1 CYCHIIBCTBOM, IyOIIIUHOIO 1 MPUBATHOIO ce-
paMi, M0 MPOTHCTABISIETHCS MOHOLCHTPHYHIN CHCTEMI

18 Oniiinuk O.J1. Tpaauuii BpsiayBaHHs y HALIOHAILHOMY JEpPXKABOTBO-
peHHi: Mipu it peanbHicTh. BicHnk HamionanbHoi akamemii nepskaBHOro
ynpasninss npu [pesunentosi Yrpainu. Kuis, 2012. Bum. 1. C. 50.

¥ Principles for Good Governance in the 21st Century / J. Graham,
B. Amos, T. Plumptre. Policy Brief Ne 15. Ottawa : Institute on
Governance, 2003. URL: http://unpanl.un.org/intradoc/groups/public/
documents/UNPAN/UNPANO11842.pdf.

2 Conosux B.II. «Good governance» sk ojiHa i3 CydacHHX Mojeleit
Jep)KaBHOTO ynpasiiHHsa. HaykoBuii BicHUK AKaaemii MyHIIHIAIBLHOTO
ynpasninsas. Kuis, 2010. Bum.1. C.112-121.

2 Contrasting Visions of Multi-level Governance / G. Marks, L. Hooghe,
in: Bache, lan and Flinders Matthew, (eds.). Oxford : Oxford University
Press, 2004. P. 15-30. URL: http://www.oxfordscholarship.com/view/10.
1093/0199259259.001.0001/acprof-9780199259250-chapter-2.
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MyOIIYHOTO YIPABIIHHS Ta MOMIIEHTPUYHIA CHCTEMI pHH-
KOBOI KOHKYPEHIIii?2

Komnrreniisi 100poro BpsilyBaHHSI HANIOBHIOE KOHIICTI-
IIFO JICPKABHOTO YIIPABITIHHS T'YMaHITapHOIO Ta COIliab-
HOIO CKJIQTHUKaMHU Ta (hOpMye HOBHH TIJIX1JT IO PO3YMiH-
HSl HAJIOKHOTO YIIPABIIIHHSA, SIKE Mae Terep BiANOBiIaTH
HE JIMIIIe BUMOTaM e€()EKTHBHOCTI, aJiec i OyTH BIIKPUTHM,
JIOCTYITHUM, TTJI3BITHAM 1 TIiJIKOHTPOJTEHHM, @ OTKE — UyT-
JIMBMM 110 BUMOT TPOMajisiH Ta ix norped. Boanouac kon-
uenwis 100poro BpsiLyBaHHS, BU3HAYArOuM Mexi eek-
THBHOCTI i PEe3yNIBTATHBHOCTI: 1) Xapakrepusye mpowec
TIOETHAHHS BJIAJIA Ta 000B’SI3KIB Y CYCITUILCTBI; 2) BU3HA-
Yae MyOivHy TOJITHUKY Ta PIMICHHS INOJO CYCIUILHOTO
JKUTTS; 3) BKITFOYAE B3aEMOBITHOCHHH MIXK OpraHaMH Jiep-
JKAaBHOI BIIaJI1, OPraHaMy MICLIEBOTO CAMOBPSIyBaHHS Ta
IHCTUTYILIISIMH TPOMAISIHCHKOTO CYCITILCTBAZ,

Tosx, 3 oHOTO OOKY, MOzIeNh «Good Governance 6asy-
€ThCS HA IIMPOKOMY 3aJTyYCHHI TPEICTAaBHUKIB [POMAJISTH-
CBHKOTO CYCIJIBCTBA JI0 MPOLIECY YIPABIIiHHS, ICHTPATEHO
JIAHKOIO SIKOTO € ITPOIIEC MiITOTOBKU Ta YXBAJICHHS PIllICHb.
3 iHmmoro 60Ky, KoHentis « Good Governancey niepenoadae
3a0e3MeueHHsT ePEKTUBHOCTI JICPYKABHOTO YIIPABIIHHS, 110
PO3YMIETHCS SIK TOCSITHEHHSI TOCTABIICHUX LI Yy HEOOXi1-
Hi TEpMiHH 1 3 MiHIMAJILHUMH BUTPATaMH PeCypciB.

Bonnovac o venonikiB Good Governance 3apaxoBy-
10Th Taki: 1) BIICYTHICTb JOMIHYOUYOT OJITHYHOI BIIajIH,
110 Jaj1a O 3MOT'y OTIepaTHBHO YXBATFOBATH pedopMariiHi
piHleHHH' 2) BIICYTHICTh YITKOTO OadeHHs IijIeH, 3aBaHb
1 mepcrekTiB posBUTKy cuctemu; 3) Gpak mpodeciiito-
CTi BUKOHABIIB (MEHEDKEPIB 1 HpaLIlBHI/IKlB) BHILVX PiB-
HIB y IMTaHHAX pe)OPMyBaHHS MONITUYHUX {HCTUTYTIB;
4) ciabKicTh TPSIMUX 1H(GOPMAMIHHUX 3B’S3KIB MK I10-
JITAYHOK CHUCTEMOIO Ta «CIIOKHUBAYEM» ii MOCIYT — CyC-
MTBCTBOM; 5) BHCOKI BHYTPIIHI PU3MKKA OJIOKYBaHHS
YACTHHOIO MEHEJDKEPIB 1 TIPaIiBHUKIB JIii 3 pehopMyBaH-
HSI OKPEMHUX IHCTHTYTIB 1 CHCTEMH 3arajioM TOIIO0>

BucnoBknu

Ha ocHOBI MpoBeZIcHOTO aHaji3y OCHOBHHX TEOpe-
TUYHHUX CKJIQJHUKIB CYYaCHUX KOHIICMINHA MyOIiuHOrO
YIPaBIiHHS Ta BIACHOTO OAueHHS JIOCITIKYBAHHUX SIBHIIL
MOYKEMO CTBEPIDKYBATH, IO CaMe BPSIyBaHHS HOBO-
ro TUIly, IO akymynoe B cobi konuenuii New Public
Management Ta Good Governance 3a6esmedye 3MiHy
PUPOJH BIIA/IHHX BIJJHOCHH, BCTAHOBIIIOE IlOCTyHHlCTL
1 BIIKPHUTICTh BIIAJH, MOXKITUBICTb i1 KOHTpOJ'ILOBaHOCTl
a TakoX 3abe3Iedye TICHy B3aEMOIII0 OpPraHiB JIepiKaB-
HOT BJIaJIM, MIiCIIEBOTO CAMOBPSyBaHHS Ta IHCTHUTYTIB
TPOMAJITHCHKOTO CYyCITITBCTBA.

2 Jlenis O.B. Governance sik KOHIENTYaJIbHUI HiJIXi 10 PO3YMIHHS ITy-
OmivHOTO yrpaBiiHHsL. Jlep)kaBHE yIIPaBIiHHS: YIOCKOHAICHHS Ta PO3BUTOK.
Juinpo, 2015. Ne 7. URL: http://www.dy.nayka.com.ua/?op=1&z=869.

% Jlypac M.M. Jo6pe BpsiayBaHHs K 00’ €KT HAyKOBHX JOCIIiKEHD.
HaykoBuit BicHHK Axkajemii MyHiuumamsHoro ympasminas. Cepis:
«Ympasniaas». Kuis, 2015. Bun. 1. C. 236-237.

2 Topaon M. B., Onenuesuu H. B., Konicuuk 1. O. Mogeni my6aigHoro
YIIPaBIIHHS: NOPIBHAILHAH aHaMi3 Ta Ipono3uLii juist Ykpainu. Jlepikas-
HE YIPAaBIiHH: YIOCKOHAJIEHHS Ta po3BUTOK. J{Hinmpo, 2018. Ne 3. URL:
http://www.dy.nayka.com.ua/?op=1&z=1207.

3 Jlem’ssmuyk O. 1. Tlomituuni mepcrnexruBu pocsirhenHs Good
Governance B Ykpaini. Biue. Kuis, 2015. Ne 22. C. 12-13.
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The author of the article has studied the main factors of the spread of organized crime in the state from the
standpoint of the formation of effective measures to counteract this phenomenon. Crime prevention is an active
influence on its causes and conditions at various levels of social life. In criminology there are three levels of
counteraction and prevention of crime: general social, special-criminological and individual.

The general social level of counteraction of crime is a combination of economic, cultural, educational, ideological,
organizational and managerial, legal, technical measures, usually of a long-term nature, which ensure the proper
functioning and development of the existing system of social relations and are indirectly aimed at countering crime.

The special-crime level of counteraction of crime is an aggregate of complementary measures complementing
each other, the content of which is the activity of state bodies, public organizations and citizens in the development
and implementation of measures specifically aimed at identifying, eliminating and neutralizing the negative
circumstances that make the commission crimes and prevention of crime at different stages of the development of
criminal activity.

To subjects of counteraction and prevention of crime belong state bodies, officials, public organizations, social
groups, separate citizens, having the corresponding competence, rights and duties, whose activity in accordance
with the current legislation is aimed at the development and implementation of activities related with the prevention,
detection, limitation and elimination of criminal phenomena and processes generating crime.

Features of different levels of counteraction to organized crime are considered. It is concluded that Ukraine,
on the way of active counteraction to organized crime, through the reformation of law enforcement and judicial
systems, should preserve their effectiveness, create legal bases for qualitative interaction among themselves in
achieving the ultimate goal. One of the priorities of its domestic policy should be the desire to effectively counter

organized crime and minimize the negative consequences for society of its activities.

Introduction

Organized crime in Ukraine is a rather multifaceted
phenomenon with general common grounds that
are inherent in any organized crime of any country.
Nevertheless, it definitely possesses its features
received as a result of the historical development of
Ukraine, the peculiarities due to its territorial position
on the geographical map of the world, the ideological
and cultural values of our society. To identify and shape
such features one should consider the main historical
stages of the formation of Ukrainian organized crime.

In an unstable socio-political, financial and economic
situation in the country crime poses a serious threat to
social development. It has become one of the negative
factors that affects the effectiveness of public authorities
and government, undermines the stability of the law
and order, protection of rights, freedoms and legitimate
interests of citizens, violates the principles of democracy
and social justice.

The current crime situation in the state indicates the
need to improve measures aimed at neutralizing the
influence of factors that predetermine the development
of organized crime. Organized crime is characterized
by a high level of latency, which is indirectly, first and
foremost, corrupted by representatives of the state and
the judiciary. Understanding of the real situation of
crime and organized crime in particular, is necessary
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for the introduction of adequate legislative measures to
counteract them.

Taking into account the above, the main purpose of
this article is to highlight the main factors contributing
to the spread of organized crime in Ukraine and analysis
of the peculiarities of counteracting this negative
phenomenon.

Presenting main material

Different terms are used in national and foreign legal
practice, as well as in legal literature, to designate crime
prevention activities and take measures aimed at reducing
it, such as “warning”, “prevention”, “fight”, “control”,
“counteraction”, “war”, “termination”, etc. Each of these
concepts causes scientific discussion and is not evaluated as
sufficiently defined. We believe that each ofthem has different
content. The most commonly used to explain the nature
of such activity in the modern Ukrainian criminological
literature are the terms “prevention” and “‘counteraction”.
But they are given a different content load. Some researchers
of this problem believe that the term “‘counteraction” in
the broad context encompasses prevention and serves to
determine the overall impact on crime. It is believed that
the concept of “struggle”, “counteraction” belongs to the
class of generalized, which reproduce the general essence,
consisting in the implementation of resistance and does not

reveal the essence of prevention.
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Based on the foregoing, we believe that the terms
“struggle”, “war” to a greater extent determine the
repressive approach in the field of counteracting crime
by the state and is a more narrow area of counteraction,
many authors believe that the terms “fight”, “war” with
crime does not reveal the essence of the anti-criminal
efforts of society and the state. Such activities should
be defined by the concept of “counteraction to crime”.
It covers several spheres of influence on crime: general
social, criminological, criminal, judicial, etc. Regarding
the use of the term “crime control”, which is common
in the western countries, especially in the United States,
it should be noted that this term did not get used to
domestic criminology. But some scientists use it in the
sense of “counteraction’.

Thus, crime prevention is a complex of socio-legal
phenomenon and a concept that reflects the theory
and practice of specific government-management
activities and private initiatives aimed at preventing
the commission of crimes, eliminating their causes and
conditions, interrupting the offender. Activity or criminal
act committed at different stages of their implementation,
bringing the subjects of their commission to criminal
liability and applying to them the measures of criminal
law influence.

The structure of counteraction to crime contains two
complexes (directions) of diverse efforts of society and
the state, aimed at restraining crime within the socially
permissible limits: 1) prevention of the commission of
crimes; 2) response to crimes committed.

The essence and content of each of the directions of
crime prevention different researchers understand in their
own way. It should be noted that the prevention of crimes
is a complex of efforts aimed at eliminating the causes and
conditions of the commission of specific criminal acts, so
that the subject who intended to commit a crime, got rid of
this intention, as well as to stop the crimes. The indicated
direction of crime prevention in modern conditions is
recognized as the main and more effective in comparison
with others — the reaction to already committed crimes.

The reaction to the committed crimes is a complex of
criminal legal reaction to criminal manifestations using
criminalistic means of disclosure and investigation of
crimes, the implementation of punishment and other
means of influencing criminal behavior.

Crime prevention in the literal sense means the
activity that prevents the commission of crimes. But
the content of this activity should also include legal and
forensic means of responding and committed crimes
that could not be prevented. Thus, counteraction to
crime involves the prevention of crimes and the state-
legal reaction to their commission.

Prevention of the commission of crimes is an
activity functional content and purpose of which is to

! Tlpobnemn nportuaii 3mounmHHOCTi: migpyunuk. / Kameman O.T,
Kospsixo .M., Kyn B.B., Jluzory6 B.B., Mipommuuenko C.C., Ilo-
ninmsdak O.M., Tonouko A.M., Typkor M.C.; 3a pea. npod. O.I". Kanbma-
Ha. Kuis, 2010. 370 c.
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interfere with the actions of determinants of crime and
its manifestations, primarily the causes and conditions
of the commission of a crime, by limiting, neutralizing,
and, if possible, eliminating their actions, as well as in
stopping started crimes.

Thus, the theory of counteraction and prevention
of crime as a kind of social and preventive activity
includes measures aimed at limiting the factors, causes
and conditions of crime and bringing the perpetrators
to criminal responsibility. It is an integral part of the
subject of criminology and defines the main task of
this science — theoretically to substantiate and develop
proposals on combating crime?.

Crime prevention is an active influence on its
causes and conditions at various levels of social life.
In criminology there are three levels of counteraction
and prevention of crime: general social, special-
criminological and individual.

The general social level of counteraction of crime
is a combination of economic, cultural, educational,
ideological, organizational and managerial, legal,
technical measures, usually of a long-term nature, which
ensure the proper functioning and development of the
existing system of social relations and are indirectly
aimed at countering crime.

These measures are developed and implemented by
state authorities and management not with the purpose of
direct counteraction of crimes but with the aim of solving
current and future tasks of socio-economic development
of the state, elimination of contradictions in public life.
But indirectly they are aimed at eliminating negative
phenomena and processes in various spheres of public
life, which determine crime as a consequence. With
criminality they have predominantly correlation links.
National counteraction of crime is based on the condition
of timely solving of sharp social contradictions, since
it is impossible to eliminate secondary phenomena
without removing the main negative phenomena with
which they are inextricably linked. And this is clearly
traceable in the light of the economic and social reform
that occurs inconsistently with the aggravation of global
social contradictions in all spheres of public life®.

The special-crime level of counteraction of
crime is an aggregate of complementary measures
complementing each other, the content of which is the
activity of state bodies, public organizations and citizens
in the development and implementation of measures
specifically aimed at identifying, eliminating and
neutralizing the negative circumstances that make the
commission crimes and prevention of crime at different
stages of the development of criminal activity. Special-
criminological counteraction of crime is a professional
activity that requires the use of special knowledge and

2 Jlabienko JI.M., Baugypka A.M. TIpotuBoseiicTBIE IPECTYITHOCTH:
TEopus, MpaKTuKa, npodnemsl: MoHorpadus. Xapokos : M3a-so Hail. yH-
Ta BHYTp. 1ei, 2005. 302 c.

3 banaypka A.M., lasbinenko JI.M. [pectynHoCTh B YKpauHe: IPUYUHBI
n nporuBozeiicTaue : MoHOrpadus. Xapekos : OcHoBa, 2003. 368 c.
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methods of criminology, special planning, forecasting
and management activities. It consists of the following
independent areas: elimination or neutralization of causes
and conditions conducive to the commission of crimes
(criminological prophylaxis); termination of offenses and
crimes; correction of persons who committed a crime;
prevention of relapse; medical and psychiatric prevention.

The specially-criminological direction of combating
crime is a complex target, closely related to social
prevention in the broad sense. In general, social prevention
involves the use of various measures that impede the
development of anti-social forms of behavior. It is based on
the recommendations of most social, natural and technical
sciences, and in its essence identical to the general social
prevention of crime, including a set of measures of
education, observation, legal influence and treatment.

In the development of special-criminological
measures for the prevention of crime, criminology,
of course, uses knowledge and recommendations
from other areas of social prophylaxis. But they do it
purposefully, in relation to specific criminal phenomena
and processes. Measures of social prevention are
oriented on the whole population and aimed at ensuring
social health of society. Therefore, these measures of
special-criminological crime prevention are only part of
the complex measures of social prevention in society.

To subjects of counteraction and prevention of crime
belong state bodies, officials, public organizations, social
groups, separate citizens, having the corresponding
competence, rights and duties, whose activity in
accordance with the current legislation is aimed at the
development and implementation of activities related
with the prevention, detection, limitation and elimination
of criminal phenomena and processes generating crime.

Among the subjects for which special-criminological
counteraction and prevention are the main function or
one of the functions are law-enforcement bodies, their
units and services. These are the bodies of internal affairs,
state security, court, prosecutor's office, arbitration,
services for minors, correctional labor colonies, and the
system of controlling state bodies.

Common to them is that the function of counteraction
and prevention of crimes is allocated in an independent
direction of activity. The content of this function is to
identify and eliminate criminal phenomena, prevent
crime, prevent and stop crimes, identify and eliminate
causes and conditions conducive to crime, prevent
recidivism and control the implementation of measures
to combat crime.

In the context of the formation of an effective
counteraction of crime, latent crime (from the Latin word
“lateens” — hidden and invisible) is of great importance,
which is a set of actually committed crimes that, due
to various circumstances, have not been reflected in
official criminal statistics®.

4 Bakamok A.Il. Kypc cydacHOI yKkpaiHCBKOI KPHMIHOJOTIT: Teopis
i mpaktuka : y 3 kH. KuiB : BugaBanunii [lim «Iu FOpe», 2007. Ku. 1.
C. 122-182.
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The negative social consequences of latent crime
are as follows. Violation of one of the fundamental
principles of social justice - the inevitability of
punishment for the crime committed. The untimely
occurrence of responsibility for the crime committed
encourages the commission of new crimes, which
creates favorable conditions for recurrent, professional
crime and prolonged activity of organized crime groups.
In the morally-psychological aspect, the high level of
latent crime forms the legal nihilism of citizens, doubts
about the effectiveness of law enforcement agencies
and their capabilities in the protection of life, health,
property and other benefits. Latent criminality also has
a negative impact on the development of criminal law
and criminological policies, strategies and tactics of
counteracting crime, undermining measures of social
policy of the state.

The emergence, existence, spread and reproduction
of organized crime is primarily due to the aggravation of
contradictions in the development of society during the
period of market transformation. These contradictions
are the main crime-causing factors that determine the
existence and reproduction of organized crime. Factors
that determine the occurrence and existence of organized
crime can be divided into objective and subjective.
Objectives include factors that are conditioned by socio-
economic features of the functioning of society. To
subjective ones are those caused by the disadvantages
of organizing the work of operational units to combat
them.

Objective factors of the emergence and existence
of organized criminal groups is the growth of property
stratification of the population; complication of the
crime situation in the conditions of crisis phenomena
in the economy; increasing activity of the shadow
economy; changes in the legal consciousness of most
of the population; a simplified approach to the study
and analysis of the development of organized crime;
the absence of an effective legislative framework for the
fight against organized crime.

Subjective factors are: reducing the role of preventive
measures; organizational and tactical miscalculations
in the field of organization and implementation of
counteraction to crime; systematic rotation and fluidity
of operational composition; shortcomings of the
professional training of operatives; miscalculations
in determining the main directions in the fight against
crime, low quality of operational overlap; low-quality
work on operational accounting; unsatisfactory state
of organization of interaction of operational units with
investigators and supervisory bodies; disregarding the
peculiarities of regional conditions; low level of control
over the way of life and criminal activity of leaders
of criminal formations and their active members;
absence of offensive in the fight against organized
crime; underestimating the professionalization and
consolidation of criminal activity; disadvantages of
informational and analytical work.
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By the content they can be classified into economic,
political, social, moral, psychological, legal and
organizational and managerial factors of the existence,
spread and reproduction of organized crime. Economic
factors include: a systemic crisis in the economy,
miscalculations in the strategy of privatization of state
property, an economically unjustified full liberalization
of prices, weak control of the state and society by the
activity of individual economic entities, especially
large monopoly enterprises, banking institutions, active
activity of fictitious enterprises, high level of shadow
economy, opacity of most segments of the market, first
of all, fuel and energy, agro-industrial, etc.’

An important economic factor is the erroneousness
of the chosen direction of economic reform, the
implementation of which led to the formation of a system
that, by its existence and peculiarities of manifestations,
generates a significant number of negative criminal
factors contributing to the further spread and reproduction
of organized crime, in contrast to, conventionally
speaking, “normal” market economy. Of course, the last
also contains a number of objective prerequisites for
the existence of organized crime. But in the presence of
civilized market relations they have reliable barriers.

The political factors of the spread of organized
crime should be considered the growth of the corruption
of the state apparatus and the use of immoral and
sometimes illegal methods in political activity, the
influence of criminal oligarchic clans on the functioning
of the political system as a whole and certain political
institutions.

Asignificant social factor in the existence, spread and
reproduction of organized crime is the sharp stratification
of society into extremely poor and very rich, low living
standards of most social strata. At the same time, a small
percentage of people live at extremely high standards
of consumption, characteristic of the most economically
developed countries, with the apparent lack of the
majority of the population to achieve this legitimate.

Under the moral and psychological factors should be
understood first of all catastrophic decline in morality in
society, the devaluation of spiritual values. Much of the
population was struck by purely consumer psychology.
Representatives of criminal oligarchic clans and corrupt
officials who publicly demonstrate their disparaging
attitude to the law and law enforcement agencies began
to identify moral norms in society.

An important moral and psychological factor in the
existence, distribution and reproduction of organized
crime is the domination in the social consciousness of
the cult of enrichment, profit over the minimum labor
costs. In this case, the enrichment is cultivated as much
as possible, by any means, at any cost. In addition, the
marked cult of overproduct has led to the existence of
economic disproportion in the form of priority mediation
over production. To eliminate this factor, it is necessary to

> ®umnonos B.I1. CocTosiHue, NPHYMHA TPECTYMHOCTH B YKpauHe U ee
npenynpexaenue: Monorpadus. Jlonenk : lonequnna, 1999. 639 c.
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involve economists and develop and legislatively establish
the limits of the profitability of goods and services, and
review the criteria for determining their cost.

Among the moral and psychological factors should
also be called the psychological proximity ofthe business
environment to organized criminalistics. This is a logical
consequence of their moral and psychological unity. It
is conditioned by the existence in the Soviet times of
criminal responsibility for private entrepreneurship,
commercial mediation and other economic crimes,
which are now recognized as socially useful activities.
This made people who engaged in such activities as
criminals, facilitated their involvement in the criminal
system of public relations.

Among the legal factors of the spread and reproduction
oforganized crime can be called such as the imperfection of
the criminal legal regulation of counteraction to organized
crime; internal contradiction and inconsistency of the
system of legislation, in particular economic and tax, and
the unsatisfactory state of legislative regulation of certain
spheres of activity, especially economic ones, including
the imperfection of the provisions of certain legislative
acts regulating crime counteraction; criminogenicity
of some legislative acts, non-implementation of their
criminological expertise, etc.

Organizational and managerial factors that determine
the existence, distribution and reproduction of organized
crime are manifested in improper control of the use of
national wealth, unwarranted intervention of officials in
economic activity, and the disadvantages of the entire
economic mechanism®.

It should also be noted that inconsistency of actions
and departmental corporate law enforcement bodies. It
is only possible to counteract this by means of a clear
legislative definition of the competence of various
agencies in the field of combating organized crime with a
mandatory warning about the prohibition of its arbitrary
redistribution at the level of various types of by-laws.

The strategy of combating organized crime in modern
conditions is to implement long-term measures aimed
at eliminating the causes and conditions of this negative
phenomenon, simultaneously  eliminating  specific
organized criminal groups and organizations and limiting
the field of their activities. Reliable barriers should be
placed on the penetration of organized crime into the
authorities and authorities, law enforcement structures, and
the economy. To implement such a strategy, it is necessary
that the counteraction to organized crime has indeed
become the object of targeted state policy, and not only
used during election campaigns. Necessary real political
will of state leaders and broad support for civil society.

An important area of counteraction should be
the taking of decisive measures aimed at eradicating
organized crime from the legal sector of the Ukrainian
economy, combined with steps towards its de-

¢ Kassman O.I". 3nounHHICTS y chepi eKOHOMIKU: IIPOOIEMH IPOTHO3Y-
BaHHS, IIAaHYBaHHS Ta KOOpJWHALIT 3axoiB nporuil. Xapkis : Bua-so
TOB «HoBacodt», 2005. 255 c.
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institutionalization. The activities of law enforcement
agencies and special services of the state are able to
substantially reduce the economic and financial base of
organized crime, since the most effective way to dispose
of organized criminal groups is to detect and distort cash
flows that ensure their functioning. At the same time,
it is necessary to exercise much more determination in
the case of seizure of property if there is a suspicion
that it was obtained as a result of criminal activity. It is
necessary to provide a real guarantee of the security of
citizens who reported suspicions about the activities of
organized criminal groups or the source of income.

Improving the legal framework is important for
activating the work on counteraction to organized
crime. This is constantly emphasized by scholars
and practitioners. Such proposals do not mean at all
that there are no criminal-law norms in the state that
regulate criminal responsibility for crimes committed
by organized criminal groups. They certainly were
and are. It is about their improvement, the creation
of an optimal criminal-legal framework in modern
conditions: an offensive, directed against members of
organized criminal groups and factors that determine
the commission of their crimes. The counteraction
to organized crime should also involve measures of a
criminal-procedural nature that deal with the regulation
of the procedure for investigating criminal cases
concerning the crimes of members of organized groups
and criminal organizations, trial, execution of sentences,
improvement of the work of the investigating staff, etc.

An important reserve of counteraction to organized
crime should be active cooperation of operational units
of'law enforcement with civil society organizations and
individual citizens. The state of modern organized crime
and corruption at different levels of government and
administration requires the use by law enforcement of
new, more effective, special-criminological measures,
methods and methods of counteraction. From society
as a whole and from special units to combat organized
crime, it is required to create an effective and high-
quality system for combating organized crime. Only
active and offensive actions using all the means
provided by law, a well-balanced and professionally
competent organization of operational-search activities,
interaction with investigative units, the prosecutor's
office and the court will ensure the fulfillment of the
tasks of counteraction to organized crime.

Conclusions

In Ukraine the expressions of organized crime
also have a significant negative impact, especially
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in such a difficult time for the country to reform and
find new ways to build it. Underestimation of the
threats posed by organized crime can have fatal
consequences for the whole society. Ukraine on the way
of active counteraction to organized crime, and now
implementing and reforming the law enforcement and
judicial systems, should maintain their effectiveness
in the fight against and fight against crime, create the
legal basis for qualitative interaction among themselves
in achieving the ultimate goal. One of the priorities of
its domestic policy should be the desire to effectively
counter organized crime and minimize the negative
consequences for society of its activities.

In general, the study of issues of counteraction to
organized crime should be carried out in the direction of
improving the legal framework for bringing to justice its
representatives. Reducing the indicators of manifestations
of organized crime in Ukraine indicates that criminal
gangs change the tactics of their activities, which greatly
complicates their detection. In order to form an effective
system for counteracting of organized crime, scientific
development should be carried out, in particular, in order
to systematize and to simplify the criminal-law basis of
counteraction to organized crime, to make it more precise,
avoiding evaluative concepts and opportunities to further
ambiguous interpretation in application.

Investigation of the processes of determination of
crime has a very practical significance. In general, in
criminological science, the theory of determination
and factors that determine the phenomenon of crime
contributed to the development of major groups of
factors that affect crime: social, economic, legal,
organizational and managerial; cultural-ideological,
moral, political, etc. It contributes to an effective
further analysis of the state of crime for forming ways
of confronting a scientifically sound, rational and
calculated outcome. The importance of knowing the
determination of crime is conditioned by the need to
develop and prevent effective countermeasures and
combating this multifaceted phenomenon.

The significance of the socio-economic factors of
state development in their influence on the genesis of
organized crime can't be overestimated. Organized
crime continually holds the heart on the pulse of social
and economic life of the country. If you have only
the slightest opportunity to use certain circumstances
for your own benefit, it will definitely benefit them. A
clear, sustainable and systematic legal development of
the country's social and economic life, together with
effective crime prevention measures, can provide the
basis for reducing the negative impact of its activities
on the territory of our country.
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Implementation of Directive 2008/48/EC on credit agreements for consumers in Ukrainian legislation

Myroslava Muliar
Postgraduate Student of the Department of Civil and Labor Law
of the Kyiv University of Law of National Academy of Sciences of Ukraine, Ukraine

The article is devoted to the current issues of harmonization of Ukrainian legislation on consumer credit with
subject legislation of the EU within the framework of the Association Agreement between Ukraine and the EU. In
this context, a comparative analysis of the main provisions of the Law of Ukraine “On Consumer Credit” is carried
out on their compliance with EU standards, in particular with the provisions of Directive 2008/48 / EC “On credit
agreements for consumers and repealing Council Directive 87/102/EEC”.

The attention was paid to the non-compliance of the main provisions of the Law of Ukraine “On Consumer Credit
Agreement” with the requirements of the Directive 2008/48 / EC. In particular, this refers to the definition of key
terms and concepts such as: “consumer”, “creditor”, “credit intermediary”, “total amount of credit”, “total amount
payable by the consumer”, “total cost of the credit to consumer”; the regulation of information obligations of the
creditor, the procedure for disclosure of information and the legal mechanism for calculating the annual percentage
rate of charge and the total amount payable by the consumer, and regulation of activities of credit intermediaries. At
the same time, the provisions of the Law limit the rights of consumers to reliable information on consumer credit
in terms of disclosing information about the annual percentage rate of charge and the total amount payable by the
consumer, taking into account the cost of services of third parties (registrar, notary, insurer, appraiser, etc.) that
existed prior to its adoption, which is not permissible in accordance with Art. 22 of the Constitution of Ukraine.

It is concluded that by adopting the Law of Ukraine “On Consumer Credit Agreement”, Ukraine has not complied
with Art. 415 of Association Agreement, which states, among other things, that one of the objectives of cooperation
in the sphere of consumer protection is to ensure a high level of consumer protection and to achieve consistency
between consumer rights protection systems of Ukraine and the EU.

ImnnemenTanis Iupextusu 2008/48/€C npo kpeauTtHi yroau
JJIS1 CIOKMBAYiB B YKpaiHChKe 3aKOHOIABCTBO

Mynap Mupocnaea Cepziiena
3000y8a4 Kagpedpu yusinbHo2o i mpy006o2o npasa

Kuiscokoeo ynisepcumemy npasa Hayionanvhoi akademii nayk Ykpainu, Yrpaina

Beryn

IIpuiinarts Bepxosuoro Panoro Ykpainu 15 nucro-
naga 2016 p. 3akony Ykpainu (mam — 3Y) «IIpo cno-
JKMBYE KpPEIUTYBaHHSI» HPHU3BEJO JO CYTTEBUX 3MiH
IIO/I0 LIUBLIFHO-TIPABOBOTO PETYNIOBAHHS CHOXUBUOTO
KpeauTyBaHHs. BkazaHi 3MiHU € HacliJIKOM peaizarii
3000B’s13aHb YKpaiHH B MeXaxX YToAu Mpo acollialliro
3 €C Ne 1678 Bim 16 Bepecus 2014 p.l, sxa nepen-
Oadae, cepex IHIIOTO, TApPMOHI3ALII0 YKPATHCHKOTO
3aKOHOAABCTBA MPO CIIOXKHBYE KPETUTYBAHHS 3 BiAIO-
BimHUMH cTaHAapTamu €C NUIIXOM IMITJIEeMEHTAIli] 1o-
noxenb JlupextuBu 2008/48€C «IIpo xpeauTHi g0ro0-
BOpH JUISI CIIOXKMBAUiB Ta MPO CKacyBaHHs JIUpeKTHBH
87/102 €C» (nani — Hupextuna 2008/48€C) npoTtsirom
3 pokiB i3 naTu HaOpaHHA YMHHOCTI LI€K0 YTOA0IO.

MeTta cTaTTi — BUCBITJICHHS Ta MOPIBHAIBHUI aHa-
J1i3 OCHOBHHUX TOJIOXeHb HOBOTO 3V «lIpo cmoxwupue
KpeIUTYBaHHS» Ha X BIAMOBIAHICTH cTaHAapTaM €Bpo-

! Vroza npo acouiarito Mk YkpaiHoto, 3 ofHi€el cTOpoHH, Ta €Bporeii-
cekuM Coro30M, €BPOINEHCHKEM CIIIBTOBAPUCTBOM 3 aTOMHOI eHeprii i
IXHIMU JIep)KaBaMU-YJICHAMH, 3 1HIIOT CTOPOHU; YroJa Ipo MapTHEPCTBO
1 criBpoOITHHITBO MK YKpaiHOI0 1 €Bporneiicbkumu CriBTOBapUCTBAMH
Ta ix aepxasamu-uwieHamu. Ne 1678-VII Big 16 Bepecus 2014 p.URL:
https://zakon.rada.gov.ua/laws/show/984 011.
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neiicbkoro Coro3y, 30kpemMa MoJIOKeHHAM JIupexkTuBu
2008/48/€C.

Buxaan ocHOBHOro Marepiajy

Hupexrusa 2008/48/€C nadymna ynnHOCTI 3 11 ueps-
Hs 2008 p., nepxasu-wieHn €C Oynu 3000B’s13aHi1 pea-
Ji3yBaTH 11 MOJIOKEHHS Y CBOEMY 3aKOHOAABCTBI MPOTS-
T'OM JIBOX POKiB, 10 12 yepsHst 2010 p.2. Sk 3a3HauaeTHCS
y npeamOyni dupekrusu 2008/48€C, 1i 0CHOBHOIO Me-
TOIO € MOJOaHHsI 3POCTA0Y0T MAHOBOI 3a00PrOBaHO-
cTi cnokuBauiB y kpaiHax €C, 3a6e3nedeHHs npo30po-
CTl KpEIUTHOI MOCIYTH Ta MMOBHA TapMOHi3alis, 110 €
HEOOX1AHMUM 3 OIVISYy Ha 3a0e3MeYeHHs BCIM CIOXKKBa-
YaM CIIBTOBAPUCTBA BUCOKOTO Ta OJIHAKOBOTO PIiBHS CTY
ixHix inTepecis®.

3a3HaunMo, 110 Ha CIIOKUBUI KPEIUTH, 3a0€3MeUcHI
inorexoro, nist Jupexrusu 2008/48/€C He MOMMPIOETH-

2 Implementation of the Consumer Credit Directive. 2012. URL: http://
www.europarl.europa.eu/document/activities/cont/201201/20120130AT
T36564/20120130ATT36564EN.pdf.

8 Jlupextusa Ne 2008/48/EC Esponeiickoro ITapnamenta u Cosera EC
0 JIOroBOpax MOTPEOHTENBCKOrO KPEANTOBAHHUS M OTMEHE JMpeKTHBBI
Cosera EC 87/102/ESC M (CrpacOypr, 23 ampenst 2008 r.). BepxosHa
Pana Ykpainu: odin. Be6-opran. URL: http://zakon3.rada.gov.ua/laws/
show/994 b19.
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cs1. Onmnax 1ist 3Y «IIpo criokuBYe KpeAUTYBaHHS 10~
MIUPIOETHCS 1 HA CTIOKUBYI KPEJUTH, 3a0€3TeUeH] KHT-
JIOBOIO 1MTOTEKOI0, IO € MMO3UTUBHHUM SIBUILEM, aJKC B
€C cnoxuBUi KpeOUTH HA MPUAOAHHS JKATIA BXOIATH
1o cdepu perymopanns dupextusu 2014/17/€C «Ilpo
KpPEIUTHI JIOTOBOPH 31 CHOXHMBaYaMW Ha TPHUIO0AaHHS
JKUTIIOBOT HEPYXOMOCTI Ta BHECEHHS 3MiH 10 Jlupek-
tuBu 2008/48/€C Ta 2013/36/€Cx» (nani — Jlupekrusa
2014/17/€C) Bin 4 nrororo 2014 p., sika He Oyna iMIUIe-
MEHTOBAHa J10 YKPalHCHKOTO 3aKOHO/ABCTBA. Lle Tpanu-
JIOCh Yepe3 Te, IO JIO MEePEeiKy JTOKYMEHTIB, sIKi M-
JSTAIOTh IMIUIEMEHTAMii B yYKpaiHChKE 3aKOHOIABCTBO
BIJIMOBITHO JI0 YTOIW TPO acolliamifo MK YKpaiHOw
ta €C, He Oyno BrimodeHo [lupexruBy 2014/17/€C.
OueBuIHO, MPHYUHOIO IHOTO € Te, Mo JupexTruBa Oyna
MIPUAHSTA TOTO CAMOTO POKY, KOJIH OyIia miamucana Yro-
Jia TIpo acorriamir. BTim, OCKiIBKH chepa peryoBaHHs
3V «lIpo croxuBYe KPEOUTYBAHHS» OXOILTIOE CITOXKH-
BYi KPEAUTH Ha IPUAOAHHS JKUTIA, 3 METOIO TAPMOHI3a-
i1 yKpaTHCHKOTO 3aKOHOAABCTBA 13 3aKOHOAaBCTBOM €C
BOAYa€ETHCSl JOIUITBHUM BPAaxOBYBAaTH IMOJOKEHHS [lu-
pextusu 2014/17/€C.

Busnauennss nonamms «cnoocusayy. Ilepm 3a Bee,
ciig 3a3HaguTy, oo B 3Y «IIpo cnokuBue KpenuryBaH-
wsi»* Ta 3Y «IIpo 3aXUCT MpaB CIIOKUBAYIB»’ KaTeropil
«CTIOKMBAY» HAMAETHCS pi3HE 3HaueHHsA. Hampukman,
BizmoBiHO 110 cT. 1 3Y «IIpo 3aXuCT NpaB CIIOKUBAYIBY,
cnokuBad — (iznyHa ocoba, sika MpuadaBae, 3aMOBIISIE,
BHKOPHUCTOBYE a00 Mae HaMip MpUa0aTH Y¥ 3aMOBHTH
MPOAYKITIIO JIIST OCOOMCTHX MMOTped, Oe3rnmocepeHbo
HE TOB’SI3aHUX 13 MIANPHEMHUIIBKOI MisIbHICTIO a00
BHKOHAHHSM 000B’s3KiB HAWMAHOTO MpalliBHHUKA.

Ha Bigminy Bin 3Y «IIpo 3axucT npaB CrioKUBaviB,
3V «lpo cnoxxuBue kpenutyBaHHsI» y 1. 9 4. 1 cr. 1
BBOJHUTH HOBE BU3HAYCHHS MOHATTSA «CHOKUBAD» — (i-
3u4yHa 0c00a, sKa yKiajia abo Mae HaMip yKJIACTH JIOTO-
Bip PO CITOKUBYUI KPEITUT.

Orxe, HoBuil 3Y «lIpo crokuBYe KpeauTyBaHHSD»
BHKITIOYA€ HEMpoQeciitHuii 1 HenmpruOYyTKOBUI XapakTep
JUSUTBHOCT1 CHOKMBada y KPEIUTHHUX IPABOBITHOCH-
HaX 5K OCHOBHY O3HAKy KaTeTopii «CIIOXKHUBaY», 110 A€
3MOTY TOBOPHUTH IIPO HEMOBHOTY IIHOTO BH3HAYCHHSL.
BomHouac BKkazaHe CBITYHTH IPO CyIEpewINBE BU3HA-
YCHHS MOHATTA «crokuBaw®» y 3Y «llpo cioxkusye kpe-
IUTYBaHHS», IO HETaTHBHO BIUIMBAE HAa BHPINICHHS
SIK TEOPETHYHUX, TaK i MPAKTUIHUX MPOOIEM ITHBIIb-
HO-TIPAaBOBUX BiTHOCHH CITO)KHBYOTO KPECIUTYBaHHS, Ta
MIPaBOBE CTAHOBHIIIE CIIOXKIBAYA.

3BepTaOUNCh 10 HOPM EBPOIICHCHKOTO TIpaBa, 3a3Ha-
YHMO, 1[0 BU3HAYCHHS TIOHSTTS «CIIOKHBAY», aHAIOTI4-
He 1o Horo gedininii y 3Y «IIpo 3axuct mpaB CHOXH-
BauiB», MICTHThCSA y HOopMmax Oarathox Jlupekrtus €C,

4 Tlpo 3axucT mpaB CHOXuBa4iB : 3akoH YKpainu Big 12 TpaBHs
1991 p. Ne 1023-XII. BepxoBna Pana Ykpainu : odiu. Beo-nopran. URL:
https://zakon.rada.gov.ua/laws/show/1023-12.

5 TIpo criokuBYe KpeauTyBaHHs @ 3akoH Ykpainu Bix 15 mucromana
2016 p. Ne 1734-VIII. BepxoBna Paga Ykpainu : odirr. Be6-mopran. URL:
https://zakon.rada.gov.ua/laws/show/1734-19.
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3okpema: JupextuBi 2008/48/€CS, Tupextusi 93/13/
€C7, Nupextui 2014/17/€C8, Oupexrusi 2002/65/€C
PO TUCTAHIIMHUN MApPKETHHT CIIOKUBYMX (DIHAHCOBHX
HOCITYT°TOLIO.

VY npeamOyni Jupekrtusu 2014/17/€C migkpecito-
€TBHCSI, 110 BU3HAUCHHS IMOHSTTS CIOKMBaya MOBHHHO
BKITIOYATH B ceOe (PI3UUHUX OCi0, K1 JIIFOTh 32 MEKaMHU
CBO€1 TOPTOBOI, MAMPUEMHHIIBKOT a00 npodeciiHoT -
sTbHOCTI. J{am B JIOKYMEHTI TOBOPHUTBCS, IO 3 METOIO
3a0e3MedeHHs] MPaBOBOT BH3HAYCHOCTI Ta OJHAKOBOI
TEPMIHOJIOTIT OCHOBOIIOJIOXKHI BU3HAUCHHS JIMpEeKTHBH,
BKJIFOYHO 3 BH3HAYCHHSM «CIIOKHMBa4Y», MOBUHHI Bif-
TOB1IaTH TUM, sK1 BcTaHoBleH] y JJupekrusi 2008/48/
€C. Tomy nepxkaBu-wienn €C mia yac iMIIeMEHTAIIT
JlupekTuBU B HAaIllOHAJbHE 3aKOHOJABCTBO 3abe3re-
YYIOTh CHCTEMHICTh y 3aCTOCYBaHHI Ta IHTEpIpeTa-
il OCHOBOIOJNIOKHMX BH3HAYCHb 1 KIFOUOBHUX TOHST.
Bigmoigao no cr. 3 Jupekrusu 2008/48/€C, cnoxu-
Bau — Oy/Jb-sKa (i3uvHa ocoba 3a JIOTOBOPOM CIIOXKH-
BUOTO KPEIIHTY, sIKa i€ B IJISIX, 10 JEKATh 32 MEKAMU
il TOproBoi, M IMPUEMHHIIBKOT a00 TIPOoQeCciitHOT TisTb-
HOCTI.

Otxe, aHAII3 BUIICBUKIIAJICHIX 3aKOHO/IABUMX aKTiB
€sporneiicbkoro Coro3y /1ae HaM MiJICTABU CTBEP/KYBa-
TH, 110 y nipaBi €C 0CHOBHO 03HAKOIO KaTeropii «cro-
JKUBauY» € HernpodeciifHui 1 HempuOyTKOBHI XapakTep
JSUTBHOCTI CMIOXKMBAYA 100 OTPUMAHHS CIIOXKHBYOTO
KkpeauTy. ToXK BU3HAYEHHS TOHSITTSI «CIIOXKUBAY» Y CTAT-
Ti 1 3Y «IIpo criokuBYe KpeauTyBaHHI» € (QyHaaMeH-
TaJIbHO IIOMHUITKOBHM, HE Bi/IIOBI1a€ OCHOBHHUM 3acaaM
3akoHOmaBcTBa €Bporeiicbkoro Cor3y, 30KpeMa BUMO-
ram Jlupextusu 2008/48/€C, Tupextusi 2014/17/€C.

Busnauennsi nowsmms «xpeoumooageysvy. Binno-
BigHO 10 cT. 1 3V «llpo crmoxwBYe KpemuTyBaHHSIY,
KpenuToaaBelb — 1ie 0aHk abo iHma (iHaHCOBa ycTa-
HOBa, sIKa, BIJIOBIIHO J0 3aKOHY, Ma€ IPaBO HajaBa-
TH CIIOKMBYHI KPEAUT. AHAI3 YHHHOTO YKPaiHCHKOTO
3aKOHOJIABCTBA CBIIYHTh, 1[0 KPSIUTOAABIIEM 3a JIOT0-
BOPOM CIIO)KHBYOTO KPEIUTY MOXKE BUCTYIATH TUIBKH
crierianbHa (hpiHAHCOBA yCcTaHOBa — OaHK, iHINA (iHaH-
COBa yCTaHOBA, BHECEHA /IO BIJIIOBIIHOTO PEECTPY B
YCTAHOBJICHOMY 3aKOHOM IOPSI/IKY, BUKJIFOUYHUM BHUIOM

¢ Crarrst 3 Jlupexktusu Ne 2008/48/EC Epponeiickoro Ilapnamenra u
Cosera EC 0 10roBopax norpeOuTeIbCKOro KpeJuToBaHus U orMeHe Ju-
pextuBsl CoBeta EC 87/102/EDC M, 1. CrpacOypr, 23 ampenst 2008 .
Bepxosna Pana Ykpainu : odin. Be6-mopran. URL: http://zakon3.rada.
gov.ua/laws/show/994 b19.

7 Crarrs 2 Tupexrusa Pagu €C 93/13/€EC Bin 14 xBitas 1993 p. momno
HECIMpPaBe/UIMBUX YMOB CIOXKHBYMX JIOrOBOpiB. O(iriiHuid KypHaa
L 095, 21/04/1993. C. 29-34. URL: http://www.znay.ru/law/eec/eec93-
13.shtml.

§ Article 4 Directive 2014/17/EU of the European Parliament and of the
Council of 4 February 2014 on credit agreements for consumers relating
to residential immovable property and amending Directives 2008/48/EC
and 2013/36/EU and Regulation (EU) No 1093/2010. URL: http://eur-
lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:32014L0017&fr
om=EN.

9 Crarrs 2 Jlupexktusu Ne 2002/65/EC Egponeiickoro Ilapnamenrta n
CoBeTa 0 JMCTAHIIMOHHOM MApKETHHIE MOTPEOHTENBCKHX (PUHAHCOBBIX
yciIyr u o BHeceHHH m3MeHeHuil B JlupektuBy Cosera Ne 90/619/EDC
u Hupextussl Ne 97/7/EC u 98/27/EC. BepxoBna Paga Yipainu : odir.
BeO-noprain. URL:http://zakon2.rada.gov.ua/laws/show/994 b31.
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JUSUTBHOCT1 SIKUX € HaJaHHS (DIHAHCOBUX IOCIYT, Tpa-
BO SKOi HAJaBaTH CIOXHBYMM KPEIUT BCTAHOBJIEHO
3aKOHOM Ta SKa Ma€ JIIEH3110 Ha MPOBAHKEHHS TOCIIO-
JAPCHKOI JISUTLHOCTI 3 HAIaHHS (PIHAHCOBUX TOCIYT.

OTxe, IPaBOBHH CTAaTyC KPETUTOIABIS y BiTHOCH-
HaX CIIOXKMBYOTO KPEAUTYBAHHS BU3HAYAETHCS HAsIBHIC-
TIO Y HBOTO CIEIIaIbHOI IPaBOCYO’ €KTHOCTI.

YV KOHTEKCTI ajanTalii yKpaiHChbKOro 3aKOHO/IaBCTBa
B raiTy3i CIIO)KMBYOTO KPETUTYBAHHS JI0 3aKOHOJABCTBA
€C He MOXXHA 3QJIMIINTH 11032 YBArow Toi (akT, 1o B
€BPOICHICEKOMY 3aKOHOIABCTBI KPSIUTOAABIIIMH Y TIpa-
BOBITHOCHHAX CIIO)KWBYOTO KPEAUTYBAHHS BHCTYIAIOTh
HE TUTBKH FOPHUIUNYHI 0CO0H, alie i ¢iznyni ocodou. Bu-
3HAYAJIBLHUM KPUTEPIEM BiTHECEHHsI Ti€l UM 1HIIOT 0CO-
O J10 KaTeropii KpeJUToaBellb € MPUOYTKOBHIA, Tpode-
CiliHMIA XapakTep 11 TiSUTBHOCTI 010 HAJTaHHS KPEIUTY.
Jo Toro »x KOIO IOPHIMYHHX OCi0, SKi BHCTYHAlOTh
KPEIUTOIABISIMH Y IPABOBITHOCHHAX CIIOKUBUOTO Kpe-
IUTYBaHHS, HE 0OMEKY€ETHCSI BUKIIOYHO OaHKIBCHKIMU
Ta (PIHAHCOBUMH YCTaHOBaMH. 30KpeMa, BIJIOBITHO J0
ct. 3 lupextuBu €C 2008/48 /€C, mij MOHITTAM «Kpe-
JTUTONIABEIb» PO3YMIEThCS Oy/Ib-siKa (izndHa abo ropH-
JMYHA 0c00a, sKa Hajae abo OOIIse HAIaTH KPEIUT Y
MeXax HOro TOProBesbHOT, MiIMPUEMHHIIBKOT 200 Mpo-
(beciiiHOT AISUTBHOCTI.

Otxe, [lupextrna 2008/48 /€C He 3ByXKy€, a, HABMA-
KH, PO3IINPIOE KOJO 0Ci0, Ha SIKUX MOMIAPIOETHCS TIpa-
BOBHI CTaTyC KPEAWUTONABIL, Iisl 3aKOHOIABCTBA IIPO
3aXHCT IPaB CIOKUBAYiB KPEIUTHUX MOCIYT. B ymoBax
€BPOIHTETPAIITHUX TPOLECIB 3aKOHOJABCTBA TIPO CIIO-
YKHBYE KPETUTYBAHHS Ta PO3BUTKY KPSIUTHUX TEXHOIIO-
il 13 METO0 3aXHCTY IIMPIIOro KOJa CIOKHUBAUIB ISt
VYkpainu BOAYa€THCSI BXKIIUBUM HE 3BYXKYBAaTH, a PO3-
IIUPUTH KOJIO 0Ci0, HA SKHUX MOIIUPIOEThCS chepa il
3V «lIpo croxuBYe KpeAUTYBaHHD». ToMy HEOOXiTHO
y cT. 1 3Y «lIpo cnokuBUe KpeaUTyBaHH» BU3HAUYCHHS
MOHATTS «KPEAUTONABEIb» IPUBECTU y BIAMOBITHICTH
1o c1. 3 upextusu 2008/48 /€C.

Busnauenns mepmina «KpeOumHuili nocepeoHuxny.
3aKoHOaBYe BH3HAUCHHS MOHATTS «KPEAUTHHU IOCE-
pemHuk» MicTuThCs y cT. 1 3Y «IIpo cnoxkuBue Kpe-
IUTYBaHHS», BIAMOBIMHO IO SKOI KPEIUTHUH IOCe-
penHuK — (izudHa 0coba, GiznyHa 0coda-miaIpUeEMEIb
a00 ropuandHa 0c00a, sIKa He BUCTYIIA€ KPSIUTOAABLIEM
1 HaJjae TOCEPEAHUIIBKI MOCIYTH y chepi CIOKUBYOTO
KpeIUTYyBaHHs Bijl IMEHI, B IHTepecax Ta 3a J0PYYEHHIM
KpeauTonaslisg ado Bij CBOTO iMEHi B iHTepecax Kpeau-
TOMABIIS.

3 HaBEICHOrO BUILIUBAE, IO y IPABOBIIHOCHHAX
CTIIOKUBYOTO KPEAWUTYBAHHS KPEOUTHUH ITOCEPEIHIK
BHUKOHYE IMOCEPETHUIBKY (DYHKIIIIO Ta Ji€ B iHTepecax
1 Ha KOPUCTh BUKIIIOYHO KPEIUTONABIIS.

Ha yBary 3acityroBye nuTaHHs BAHATOPOIH KPEIHT-
HOTO TOCEPEIHUKA, SKa, 3TINHO 3 IMOJOKEHHSIMHU CT. 6
3V «IIpo cnokuBYUE KPEIUTYBAHH», M€ CILIAYyBaTUCS
CIIOXKUBAYEM, [0, HA HAIITy JYMKY, € HE CIIPaBEIIIHBHM,
a/DKe AUTBHICTh KPEOUTHUX TMOCEPEeNHUKIB, 3TiTHO 3
nojokeHHAME 3Y «[Ipo criokuBYE KpPEIUTYBaHHS,
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CIpsMOBaHa Ha 3aJI0BOJICHHS MOTPeO KpeAUTOHaBIs, a
HE CIIO)KMBaya.

3a TakuX YMOB y IPaBOBOMY PETYIIOBAHHI CHOXKH-
BUYOTO KpPEAMTYBAHHS Ma€ MICLE JIOCUTb HEOJHO3Ha-
YHMA M1IX1] 00 PeryaoBaHHS JisSUIbHOCTI KPeIUTHO-
TO MOCepeHUKa Ta HOro MPaBOBOrO CTATYCy. 3HAYHOIO
MIpOIO MPaBOBE PEryJIIOBaHHA IiSJIBHOCTI KPEIUTHOTO
MOoCepeIHMKa HE BIJNOBIJAE TOJOKEHHSIM J{UpeKTu-
Bu 2008/48/€C, BIQNOBIIHO 1O CT. 3 SIKOi KPEAUTHUUN
nocepenHuk — 1e ¢izuuHa abo puaArYHA 0c00a, sika
HE € KPEeAUTOJAaBIEM Ta JIi€ B MeKaX CBOET TOPrOBelb-
HO{, MAMpPUEMHUIIBKOT a00 mpodeciiHoi AisTBHOCTI 3a
IUIaTy, 0 MOXKE BHpaKaTHCsS B TPOLIOBIKA Gopmi abo
Oyab-AKHii 1HIIH y3romkeHii ¢popmi GpiHaHCOBOI BUHA-
TOpOJH, 1 sIKa: TIPE3EHTYE Ta MPOIOHYE YKIaJACHHS Kpe-
JUTHHUX JIOTOBOPIB CHIOKMBA4YaM, HAJIa€ 1HIIY JTOTIOMOTY
CHOXKHMBAaYaM IIOJI0 YKIIQJACHHS JIOTOBOPY CIOKHBYOTO
KpenuTy a0o ykiajgae KpeauTHI JOTOBOPH 31 CIIOKKBA-
YaMH BiJl IMEHI KPEIUTOAaBIIS.

OTxe, Ha BIIMIHY BiJ] yKpPaiHCHKOTO 3aKOHO/IaBCTBA,
B 3aKOHOAaBCTBI €C KpEeqUTHUH MOCEpeNHUK y CBOIl
MiANPUEMHUIIBKIN NiSTIBHOCTI HE 3aJIeKUTh BiJl KpEIu-
TOJABIIS Ta 3aiiMae HEUTpalbHY, HEyIepeIKeHY TO3H-
IO MIOJI0 CIIOXKMBaya Ta KPEIUTOAABLS Ta HE acoOIlilo-
€ThbCs 3 OyAb-AKOIO 13 CTOpiH AoroBopy. CyTHICTB ioro
JSUTBHOCTI TIONATaE B TapMOHIMHOMY TIO€HAHHI iHTe-
peciB crokrBaya Ta KpeIuTOAaBIIs, a HE B 3a/I0BOJICHH1
iHTepeciB OJHI€T 13 CTOPIH JOTOBOPY.

OTxe, monoxeHHst 3Y «IIpo cnoxxuBue KpeauTyBaH-
HS» IIOJI0 PETYIIOBAHHS AiSIBHOCTI KPETUTHOTO MOCe-
penHuKa, sKe CIpsMOBAaHE Ha 3aJI0BOJICHHS 1HTEpECiB
CWIBHIIIOI CTOPOHHU JIOTOBOPY, HE BIJIIIOBiIa€ BUMOTam
Hupextusu 2008/48/€C. [lpu mboMy MOKIJIQJICHHS BH-
TpPAT 3a MMOCITYTH KPEIUTHOTO IOCEPEAHNKA Ha CTIOKUBA-
4a CTBOPIOE THUCOANIaHC JOTOBIPHUX MPaB Ta 000B’S3KIB
1 HE CIIPHSIE CTAHOBJICHHIO Ta PO3BUTKY IMB1JII30BAaHOTO
PHHKY CIIO)KHBUOTO KPEIUTYBAHHSI.

3abesneuennss npas cnoocusaua Ha ingopmayiro
Npo 3a2aibHy APMICMb i PeaibHy NPOYEHMHY CIABKY
cnodicuguozo Kpeoumy. HapihKHIM KaMeHeM KOHIICTIITT
«IH(GOPMOBAHOTO CIOXKHBaYay», TMOKJIAJCHOI B OCHOBY
€BPOIECHCHKHUX AUPEKTUB MPO CIIOKUBYE KPEAUTYBAHHS,
€ 3a0e3MeueHHs MpaBa CIOKUBa4Ya HA TOUHY, JOCTOBIp-
HY, TOPIBHSJIBHY 1H(OPMAIIFO TIPO CTIOKUBYUN KPEJIUT.
CranaapTr3oBaHa iHGOPMAITiS PO CIIOKUBYHNA KPEIUT
HATAETHCS CIIOXKHUBAUY Y PEKIaMi, ITaCHOPTi CIIOKUBYO-
TO KPEAUTY Ta BiOOPaKAETHCS B TOTOBOPI MPO CIIOKH-
BUMH KpPEAHT. SpoM cTaHmapTH30BaHOI iH(opMaIlii €
iH(popMallisi TPO I[iHY CIIOKHBUOTO KPEAHTY, IMOKa3-
HHUKOM SIKOI € 3arajbHa BapTiCTb i pealbHa MPOIECHTHA
CTaBKa CIIOKMBYOTO KPEIHTY, IO € JIOTIYHHUM, apKe
KOJIA CIIOKMBA4Y MpHUIIMae pIimIeHHS IMIONO0 YKIAICHHS
JIOTOBOPY CIIOKHBYOTO KPEAUTY, TUTAHHS BH3HAUCHHS
(bakTHIHOI BapTOCTI KPEOUTY IUIS HHOTO € HAHBasKIIH-
BIlIINM.

B Vkpaini qo npuitasarts 3Y «IIpo cioxxuBue Kpeau-
TYBaHHS» JIETaJbHOTO BU3HAYCHHS MOHATTS 3arajibHOI
BapTOCTI CIIOKHBYOTO KPEAUTY IUIsl CHOKUBada He OyII0,
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ane y ct. 11 3V «IIpo 3axuct npaB CrOXHUBadiB» OyII0
BH3HAYCHO, IO y TOTOBOPI NP0 HANAHHS CHOKUBUOTO
KpPEIUTy TOBHHHO OyTH 3a3HAYCHO NETAIBHUH PO3IIHC
CYKYITHOi BapTOCTi KpEOUTy AJsl CIOKMBada (y IIpo-
[ICHTHOMY 3Ha4YCHHI Ta TPOIIOBOMY BHpa3i) 3 ypaxyBaH-
HSIM BIJICOTKOBOT CTaBKHM 3a KPEIUTOM 1 BapTOCTI BCIX
nmociyr (peecTparopa, HoTapiyca, CTpaxoBHKa, OIIHIO-
Baya TOIIO), OB’ 3aHUX 3 OJICPIKAHHIM, 00CITyrOByBaH-
HSIM, TIOTAIICHHSM KPEIUTy Ta YKIAICHHSIM JOTOBOPY
PO HATAHHS CIIOKUBUOTO KPEITUTY.

AHaNI3ylOud  HOPMATHBHO-TIPABOBI  ITOJIOXKCHHS
MOTEePEIHLOTO YKPATHCHKOTO 3aKOHOIABCTBA B 111l ce-
pi, MOXXHa 3pOOUTH BUCHOBOK, III0 OCHOBHI €JIEMCH-
TH CYKYITHOI BapTOCTI KpeAWuTy Oynn aHaJOTiYHIMHU
OCHOBHUM €JIEMEHTAM 3arajbHOI BapTOCTi CIIOKHBYO-
ro Kpemuty, Bu3HaueHuM y Jlupektusi 2008/48/€C.
VY 3V «lIpo 3axuCT TpaB CIOXHBaUiB» IeH Teperik
CKJIAJIHUKIB CYKYITHOI BapTOCTI KpeAWTy OYyB HaBiTh
oumeimM, HiX y Jupektusi 2008/48/€C. Hampukian,
B YKpalHCHKOMY 3aKOHOJABCTBI, Ha BiJIMiHY Bix Jlupek-
iU 2008/48/€C, mocayru HoTapiyca BKIFOYATIKHCS 0
CKJIaZy CYKYITHOi BapTOCTi KPEAUTY, IO TEOPETUIHO
HA/IaBaJI0 CIIOKUBAYY MOXIIUBICTH OTPUMATH OUTBII
JeTalbHUM Ta 00’ €KTHBHUI pPO3paxyHOK CYKYITHOI Bap-
TOCTI KPEIIUTY, HIXK L€ TIepe10adeHo MOIOKeHHIMHU Ju-
pexturu 2008/48/€C.

Opnak 3Y «[Ipo crioxuB4e KpeAWTyBaHHS» OYIIO
3MIHEHO paHillle YHHHHUN MOPSI0K 1HHOPMYBaHHS CIIO-
JKMBaya IO 3arajibHy BapTICTh i pealbHy PidHYy IIpPO-
LEHTHY CTaBKy KPEOHUTY Ta IMOPSAOK iX PO3PaxyHKY.
30kpema, BinoBigHO J0 cT. ¢T. 8, 9 3Y «IIpo cnioxu-
BYC KPEAWUTYBAHHS), IJIATEXKI 32 TONATKOBI Ta CYMyTHI
IOCIYTH TPETiX 0Ci0, HOB’sI3aHi 3 JJOTOBOPOM MO CIIO-
JKUBYHN KPEITUT, HE BKIIOYAIOTHCS 0 3arajbHUX BUTPAT
3a_CIIOKMBYMM KPEIUTOM i HE BXONATH JIO CIIEMCHTIB
PO3PaxXyHKY PEaJbHOI IPOLEHTHOI CTABKM KDPEIMTY.
CrniokrBay Mae OyTH JIUIIE MUCHMOBO MOiH()OPMOBAHUI
Mpo Te, IO BapTICTh MOCIYT TPETIX 0Ci0 yCTaHOBIIO-
€TBCSl BUKIIFOYHO TaKUMH 0cOo0aMH, BIAIMOBIIHO, Kpe-
IUTOIABEIb HE 3IIMCHIOE iHGOPMYBAaHHS PO PO3MIp
BIJIIIOBITHUX BHUTPAT Ta/a00 iX 3MiHY MPOTATOM CTPOKY
Ii1 TOrOBOpPY MPO CHOXKUBUMHA KPEIHT 1 HE BKIFOYAE IX
JI0 PO3PaxyHKy peasbHOI pidHOI MPOIICHTHOI CTaBKH Ta
3arajibHOI BapTOCTI KPEAUTY LIS CIIOXKUBAYA.

[Ticas Takux 3aKOHOJABYMX 3MiH iH(popMalis Mpo
3arajibHy BapTICTh KPEAHMTY Ta HOTro peaibHy IIpo-
LEHTHY CTaBKy, 0 Ma€ OyTH PO3KPUTA CIIOXKHBady Y
pexJaMi, macnopTi Ta JAOTOBOPI MPO CHOKHUBYE KPEIH-
TYBaHHS, BK€ HE MOXE BiJIIOBIIaTH BUMOT'aM TOYHOCTI
1 TOCTOBIPHOCTI. AJi)Ke YacTHHA 00O0B’I3KOBHX ISl OT-
PUMaHHsI CIIOKUBUOTO KPEOUTY IUIATEXKIB (CTpaxoBKa,
OLIIHKa MaifHa 1 T. /1.) mepeJ YKJIAJAESHHSIM J0TOBOPY PO
CIIOKUBYHI KPEIUT HE HOBOAUTHCS JO BiloMa CHOXKU-
Baya (MPUXOBYETHCS), a LiHA TAKOI KPEAUTHOT MOCIYTH
BXKE HE BIIMOBIAE NIMCHUM (DaKTam mpo Hef.

He BuKIHMKae CyMHIBY, IO BHKJIIOUCHHS BapTOCTI
MOCITYT TPETIiX 13 pO3pPaxyHKy 3arajbHOi BApTOCTI Ta pe-
QJIBHOT TIPOIICHTHOI CTAaBKH KPEIUTY MPU3BOAUTH JIO Ta-
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KOT'O IIPABOBOTO SIBUIIA, SIK BBEIICHHS CIIOKMBA4a B OMa-
HY 1010 (PaKTUYHOI BAPTOCTI CHOKUBUOTO KPEIHTY, a
TOMY TOTpeOy€e HEraifHOTO 3aKOHOIABYOTO BUTIPABIICHHS.

BaxxnuBumu € nuranns i Bu3HaueHHs y 3V «lIpo cro-
JKHBYE KPEAUTYBAHHSD) TIOHSITh «3araJbHUI pO3Mip Kpe-
IUTY», «3arajbHa BapTICTh KPEIOHUTY IUIST CIIOKHBAYAY,
«3arapHi BUTPATH 33 CHOKUBUUM KPEITUTOMY. 30Kpe-
Ma, TIOHATTS «3arajJbHui po3mip kpemuty» y 3Y «Ilpo
CIIOXKHMBYE KPEIUTYBaHHS» TIOBHICTIO BiII3EPKAITIOE JIe-
¢iHiio «total amount of credity, HaBeneny B Jlupektu-
Bi 2008/48/€C: cyma KOIITIB, SKi HaJlaH1 Ta/a00 MOXYTh
OyTH Ha/IaHI CTIOKMBaUy 3a JJOTOBOPOM TIPO CITOKUBUHI
kpenut. OqHAK MOHATTS «3arajlbHa BapTICTh KPEAUTY
JUTSL CTIOXKMBAUay Ta «3arajibHi BUTPATH 33 CIIOKHUBINM
KPEIUTOM) HE BiIMOBINAIOTH MOJOKEHHIM /IMpeKTHBU
2008/48/€C. V c1. 1 3Y «IIpo croxuBue KpeauTyBaH-
HSD» HaJae€ThCS BU3HAYCHHS IOHATTS «3arajibHi BHTpa-
TH 32 CIIO)KUBYNM KPEIUTOM» SIK BUTPATH CHOKHBAda,
BKJIIOYHO 3 TIPOIICHTAMH 32 KOPHUCTYBAaHHS KPEIUTOM,
KoMmicii Ta iHmi 00O0B’S3KOBI IIAaTEXi 3a JOJATKOBI Ta
CYIYTHI ITOCIYTH KPETUTONABIS Ta KPEAUTHOTO TMOCe-
penHHKa (3a HASBHOCTI), UL OTPUMAaHHs, 0OCIyTOBY-
BaHHS 1 MOBEpHEHHS KpeauTty. Toji sk, BIAMOBIAHO JIO
1. g crarti 3 JlupekruBu 2008/48/€C, 3aranbHi BUTpaTH
3a CIOXXUBYMM KpeauToM (total cost of the credit to the
consumer) O3HAYarOTh HE TUTBKU BHUTPATH CIIOXKHBAda
Ha KOPUCTH KPETUTOIABIl, a BCI IDIATEXKi, BKIIIOYHO 3
MIPOIICHTAMH, KOMICISIMH, TIOJIaTKaMH Ta IHIIMMHU BHJIa-
MU IDIATEXKIB, SIKi CIIOKUBAY 3000B’I3aHUH CIUIATUTH 32
JIOTOBOPOM IIPO CITOXKHBYE KPESAUTYBAHHS Ta SIKi BIIOMI
KPEIUTOIABIIIO, 32 BUHATKOM HOTapiaJIbHHUX IDIATEXKIB;
TUTATeX1 3a TOATKOBI MOCIYTH, IIO CTOCYIOThCS Kpe-
JUTHOTO JIOTOBOPY, 30KpEeMa CTPaxXOBi IUIATEXKi, TAKOXK
BKJTFOYAFOTHCS IO 3arajibHOI BAPTOCTI CIIOKUBUOTO Kpe-
IUTY, SIKIIO YKIQJCHHS IOTOBOPY IIONO JOJATKOBUX
MOCIYT € 00OB’SI3KOBHUM ISl OTPUMAaHHS KpeauTy abo €
YMOBOIO KPEAUTHOTO JOTOBOPY T4 PHHKOBUX YMOB.

OTxe, y caMOMy BH3HAUCHHI MOHATTS «3aralbHi
BUTPATU 32 CIIOKHBYAM KPEIUTOM», IO MICTHTHCS Y
3akoHi «[Ipo crmoxuBYe KPEIUTYBAHHS», MO MEPETIKY
3arajJbHUAX BHUTPAT CIIOKHBa4a 332 JOTOBOPOM CIIOKH-
BYOTO KPEIUTY HE BKIFOYCHO BHTPATH Ha JOJATKOBI Ta
CYITyTHI TIOCIYTH TPETiX 0CI0, 1110 HE BIAMOBIAAE 3MICTY
BU3HAYCHHS boro TepMiHa B [upekrusi 2008/48/€C.

lomo BW3HAYEHHS WOHATTS «3arajbHa BapTICThH
Kpenuty ais cnokuBaday y 3Y «lIpo croxuBue Kpean-
TYBaHHS», TO Ha MEPIINH OIS BOHO € TOTOXKHUM Il
nedininii y Jupexrusi 2008/48/ €C, a came: 3araipHa
BapTICTh KPEIUTY AJIsI CIIOKUBA4Ya — CyMa 3arajbHOrO
PO3MIpy KpPEeOUTy Ta 3arajbHUX BHUTPAT 33 CIIOKHBYHM
kpenutoM. OJHAK, OCKUIBPKH BH3HAUCHHS «3arayibHi
BUTPATH 32 CIIOXKHBIUM Kpeautom» y 3Y «IIpo crioxu-
BYC KPEAUTYBAHHS» HE BIAMOBIIAE BU3HAYCHHIO L[HOTO
nousTTs B Jupekrusi 2008/48/€C, ue, y cBoro uepry,
Hece HeraTuBHE BiJJOOpa)XeHHs 1 Ha BU3HAYEHH1 MOHSAT-
TS «3arajibHa BapTICTh KPEIUTY JUIS CIIOXKHUBAYAY, AJIKE,
0 CBOIii CyTi, BOHO HE € eKBIBaJIEHTHUM TepMiHY, HaBe-
neromy B lupexrusi 2008/48/€C.
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BpaxoBytoun 3a3HaucHe, Ha HaNly TyMKY, BCTAaHOB-
nene 3Y «[Ipo cnoxuBue KpenuTyBaHH» MPABOBE pe-
T'YJIFOBaHHI 1HPOpPMaIiHHUX 000B’S3KIB KPEITUTONABIIS,
TOPSZIOK PO3KPUTTS 1H(OPMAIIT Ta pO3paxyHKy pealib-
HOT MPOIIEHTHOT CTABKH Ta 3arajbHOI BAPTOCTI KPSIUTY
JUIS CTIOXKHMBa4Ya HE 3a0e3MeuyroTh MOTEHIIHHOMY TO-
3UYaJIbHUKY IpaBa HA OTPUMaHHA TOYHOI, IPO30pO1 Ta
JOCTOBIpHOT iH(OpMAIIiT PO 3arajibHy BapTiCTh KPEIH-
Ty Ta HOTO peasbHy NMPOICHTHY CTaBKY, III0 MOXE CIIPH-
YUHHUTH PU3UKU HAIMIPHOT 3a00pPTOBaHOCTI CIIOKHUBaYa,
HECTIPOMO)KHOCTI TIOBEPHYTH CIIOKUBYHNA KpeauT. [Tpu
BOMY 3BY)KYIOTBCSI paHillle HasBHI IpaBa CIIOXKHBada
Ha JIOCTOBIpHY 1H(OPMAIIiI0 MPO CIIOKUBYUAN KPETUT
Yy YacTHHI PO3KPpUTTS iH(OpMAIll Npo 3arajibHy Bap-
TICTDb KPEAUTY 3 ypaxyBaHHSIM BapTOCTi IMOCIYT TPETiX
oci0 (peecTpaTopa, HOTapiyca, CTPaXxOBHKa, OI[iHIOBaYa
TOIIO), 1[0 ICHYBaJIH 10 MOMeHTY NpuiHATTS 3Y «IIpo
CTIIO’KUBYE KPETUTYBAHH», [0 HE € MIPHUITYCTHMUM BiJl-
moB1IHO J10 cT. 22 KoHcTuTy1il YKpainu.

Y KOHTEKCTI ajamnTariii 3aKOHOJIaBCTBA YKpaiHW 10
3akoHOmaBcTBa €C B Tay3i CIIOKUBYOTO KPEAUTYBAHHS
CJIiJT KOHCTATyBaTH HEBIAMOBIAHICTE BUMOTraM Jlupek-
tuBu 2008/48/€C nonoxens 3Y «IIpo croxupue Kpe-
IUTYBaHHS» IION0 PO3KPHTTS CIOKUBAYY iH(pOpMAIil
PO 3arajibHy BapTiCTh i pealbHy MPOLEHTHY CTAaBKY
KpPEIUTY 1X pO3paxyHKy, SKi € OCHOBOK I1H(OpMAIli,
10 3a3HAYAETHCS Y PEKIIaMi, TACIIOPTi Ta TOTOBOPI PO
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CHOXKUBUHMIA Kpemut. Lle 3HauHO mOrMOII0E BiAMiHHO-
CTI B PEKUMI IPABOBOTO PETYIIOBAHHS CIOKHBUOTO
KpEIUTYBaHHs B 3aKOHOIABCTBI €Bpornerickkoro Coro3y
Ta YKpaiHu.

BucnoBkn

[TizcymoByrO4M BHIICBHUKIAICHE, TOBOIUTHCS KOH-
CTaTyBaTH, 10 0CHOBHI monokeHHs 3Y «IIpo cnokuBue
KpEIUTYBaHHs» HE BiIIOBIIAlOTh BUMOraM [IMpeKTHBU
2008/48 ta crammapram €C. 30Kkpema, e CTOCYETHCS
BU3HAYCHHS OCHOBHUX TEPMIHIB I MOHATH, TaKHX SK:
«CIIOKUBAY», «KPEAUTOHABElb», «KPEAUTHUH moce-
PEIHUK», «3araJlbHUH pO3MIp KpemuTy», «3arajibHa
BapTICTh KPEIUTY [UIS CIIOKUBAYAY», «3araibHi BUTPATH
3a CHOKUBYUM KPEAUTOMY; PETYIIOBaHHS iH(pOpMAIIii-
HUX 00O0B’SI3KIB KPEAUTOAABIIS, MOPSAOK PO3KPUTTS 1H-
¢dopmatii Ta NpaBOBHI MeXaHi3M PO3paxyHKy peasibHOT
MIPOLIEHTHOI CTABKU Ta 3arajibHOI BapTOCTI KPEIUTY JJIs
CHOXKHMBAYa, PEryJII0BaHHA AiJIbHOCTI KPEAUTHUX MOCe-
pennukis. Omxe, npuitHsasiu 3Y «IIpo croxuBye Kpe-
JUTYBaHHs», YKpaiHa He BUKOHasa BUMOTH CT. 415 Yro-
U TIPO acolialiio, y sKiid, cepel 1HIIOro, 3a3Ha4ueHO,
IO OZHIEIO 13 Hijel CHiBpOOITHUITBA Y cdepi 3aXUCTY
IIpaB CIIOKMBAYiB € 3a0e3MeueHHs] BUCOKOIO PiBHS 3a-
XHUCTY TIPaB CIIOXKWBaUiB 1 JJOCATHEHHSI CYMICHOCTI MiXK
CUCTEMaMHU 3aXUCTYy MpaB cokuBadiB Ykpainu ta €C.
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The author of the article has studied the types of labor contract under the legislation of certain foreign countries
with the aim of positive experience for national legislation. In modern times the labor contract remains the main legal
form of citizen involvement to work, serving the most optimal way to coordinate the interests of the employee and the
employer and has a special place in the labor legislation of Ukraine and other foreign countries. Due to preparation for
the adoption of the Draft Labor Code of Ukraine, it is necessary to give theoretical basis concepts and features of the
labor contract and the types of labor contract. In fact, in the domestic and western scientific literature labor contract
is seen as a central concept, the main tool of labor law, which is grouped around concepts such as discipline, wage,
working time and rest time. The concept of the labor contract broader than the definition of the legislator. To disclose
the concept of the labor contract we must consider not only its definition as an agreement between the employee and
the employer, but its functions, socio-economic and legal role. According to this concept we also have to consider
peculiarities of the types of labor contract, but current Labor Code of Ukraine has some gaps in the topic that relates
to the types of labor contract. It doesn’t include special norms that regulate labor contract with home workers, remote
workers, labor contract for the provision of personalized services for household purposes and so on. It means that the
current Labor Code of Ukraine is not corresponding with the modern ideas, tendencies which are inherent today’s aims
in the regulation of labor relations. Types of labor contract incompletely regulated by current Labor Code. Irregularity
in this subject causes difficulties in the conclusion of labor contract, attestation, transfer and dismissal of employees,
etc. Also, the uncertainty situation about the status of employees under certain types of labor contracts determines
their social insecurity. The study of positive legislative experience of certain foreign countries will allow making
suggestions regarding to the improvement of national labor legislation in this sphere. The purpose of this article is
to analyze the types of labor contract, in particular, the labor contract with home workers, remote workers, under the
legislation of certain foreign countries. Depending to the goals of the article disadvantages of current legislation has
been analyzed and formulated proposals how to improve the provisions of the existing labor legislation and the draft
Labor Code of Ukraine, taking into account the conducted research.

In most foreign countries, Labor Codes provides two main types of labor contracts, depending on the term
on which they are concluded: an indefinite contract concluded for an indefinite period and an urgent one (up to
five years). But in the Labor Codes of certain foreign countries also regulated labor contracts with home workers,
remote workers, labor contract for the provision of personalized services for household purposes. The norms of the
mentioned types of contracts are fixed in the Codes of many foreign countries, in particular, on the provision of
personal services (art. 97 of the Labor Code of Armenia, art. 116 of the Labor Code of the Republic of Lithuania),
home work (art. 136 of the Labor Code of Kazakhstan, art. 296 of the Labor Code of Turkmenistan), remote work
(art. 138 of Labor Code of Kazakhstan) and others.

Labor contract with homeworkers reflects the specifics of homework, which consists in the fact that homeworkers
perform their work for a fee with their family members living with them in return for their own home or at any
other place they own. Homework found its continuation in another type of employment contract — internet and
TV work. This is a form of work in which various types of telecommunication connection are used and which can
be executed both directly in the firm and outside, particularly, at home. Remote workers are persons who have
concluded the labor contract for distance work. The labor contract with domestic workers differs from the contract
with homeworkers in the sphere of the labor function. For example, under the Labor Code of Belarus domestic
workers are those persons who perform labor contract in the household of citizens who provide them with technical
assistance in literary, other creative activities and other services provided by law. A similar definition is contained in
the Labor Code of the Republic of Kazakhstan.

Consideration of positive legislative experience is especially important in the context of the fact that the Draft
Labor Code of Ukraine is currently being prepared for adoption in the second reading. In accordance with the Draft
Labor Code of Ukraine, in comparison with the current Labor Code, there are also other types of labor contracts.
The Draft Labor Code applies a wider list of criteria for the classification of labor contracts: the term of the labor
contract; the nature of labor activity and the number of performed labor functions; subject composition; conditions
and place of work. Thus, depending on the validity period on which the labor contracts are concluded, they are
divided on contracts for an indefinite period and for a specified period or fixed-term labor contract. The Draft Labor
Code of Ukraine for the first time provides such a type of employment contract, as typical labor contracts.
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However, although the Draft Labor Code of Ukraine provides more types of labor contract than the current
Labor Code of Ukraine, but their normative consolidation is also not perfect. So, the Draft Labor Code of Ukraine
also has gaps in standards of distance work, homework, which is an urgent problem during the development of IT
technologies. It is also necessary to expand the circle of individual categories of workers. Fixing of such types of
labor contract in the Labor Codes of certain foreign countries, such as labor contract for home work, domestic work,
remote work, and labor contract for the provision of personalized services for household maintenance is evidence of
the implementation of international labor standards in the national labor legislation, in particular, conventions and
recommendations of the International Labor Organization, taking into account the distribution of atypical forms of
employment in the conditions of globalization of the world economy and the need to protect labor law and interests
of employees.

In the Draft Labor Code of Ukraine, as well as in the current Labor Code of Ukraine, there is no separate special
norm for types of labor contract. Such legal norm should be included in the current Code and the Draft Labor Code.
It seems appropriate to change the title of art. 23 “The term of the labor contract” of the current Labor Code of
Ukraine, art. 35 of the draft Labor Code of Ukraine, and recall them “Types of labor contract” and fixed all types of
labor contract that were mentioned above.

Buau TpynoBoro 10roBopy 3a 3aKOHOJABCTBOM OKPeMHX 3apy0iKHMX KpaiH
SIK IO3UTUBHMI JOCBI/ /151 3aKOHOAABCTBA YKpaiHu

Hanseea Mapin Isaniena
Kanouoam ropuoudHux Hayk,

acucmenm Kagheopu mpyoo8o2o npasa ma nPasa coYiaIbHO20 3aHe3neueHs
Hayionanvnoeo ynisepcumemy «Odecvka opuduyna axademisny, Yrpaina

Beryn

Croronni y unHHOMY Kosekci 3akoHIB mpo mpario
VYikpainu (mami — K3nll) BijcyTHs cnemianbHa HOpMa
PO BHJIM TPYIOBOTO JOTOBOPY. Takoxk BiACYTHI HOPMHU
PO TPYIOBHIA JIOTOBIp 13 HAJOMHHUMH IpalliBHUKAMH,
JIOMAIITHIMU TIPalliBHUKAMH, JUACTAHIIIMHAMHU TIpaIliB-
HUKaMH, JIOTOBIp PO HaJaHHs IOCIYyr OCOOHCTOTrO
XapakTepy Uil BEICHHS IOMAITHBOTO TOCIIOApCTBA,
o CBIAUUTH Mpo HeBiamoBiaHicTh K3nll Ykpaiau cy-
YacHUM TIOTpe0aM pEryjiIroBaHHS TPYIOBUX BiTHOCHH.
Buam TpynoBoro goroBopy Jmie pparMeHTapHO BPETy-
JTOBaHI YHHHUM 3aKOHOJAaBCTBOM. HeBperymboBaHiCcTh
[LOTO IMUTAHHS B 3aKOHOAABCTBI 3yMOBITIOE CKJIQTHOIITI
B NMUTAHHSAX 3 YKIAJICHHS TPYLOBOTO JOTOBOPY, aTecTa-
1ii, MepeBeICHHS 1 3BUIbHEHHSI TIPAIliBHUKIB TOIIO0. Ta-
KO HEBU3HAUYCHICTh CTATYCY MPAIliBHUKIB 32 TICBHUMHU
BHJIAMH JIOTOBOPIB 3YMOBJIOE X COIliajbHYy HE3aXH-
meHICTh. JIOCHIHKEHHS TO3UTHBHOIO 3aKOHOIaBYOrO
JIOCBIJTy OKpPEMHUX 3apyODKHHUX KpaiH JIacTh 3MOTY 3pO-
OWTH MPOITO3UIIIT MO0 BIOCKOHAICHHS HAI[IOHATBHOTO
TPYIOBOTO 3aKOHO/IABCTBA B IIil cdepi.

MeTor cTaTTi € aHAIII3 BUJIIB TPYJIOBOTO JIOTOBOPY,
30KpeMa TPYJOBOTO JIOTOBOPY 13 HAJOMHHMH TpAIliB-
HUKaMH, JIOMallHIMHA TPaliBHUKaMH, JUCTAHIIIHHIMHA
MpaIiBHUKAaMH, 32 3aKOHOJABCTBOM OKPEMHUX 3apyOik-
HUX KpaiH Ta BHECEHHsI NPOTO3HUIIIHA MOJ0 BJOCKOHA-
JICHHSI YNHHOTO HAIliOHATEHOTO 3aKOHOIABCTRA.

Buxnan ocHoBHOro Martepiany

B cyuacHiii crieniaibHIl Ta HaBYAIBHIN JiTeparypi
BHUJIUISIFOTBCS Pi3HI MIJCTaBH KiacH(ikaiii TPyIoBHX
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JIOTOBOPIB (32 3MicTOM, (POPMOIO, TEPMIHOM, IOPSA-
KOM YKJIaJICHHS, XapaKTePOM 1 KUTbKICTIO BUKOHYBAaHHUX
TpyAOBUX (PyHKIIH, TOPSAIKOM BHHHUKHCHHS TPYIOBUX
MIPABOBIHOCHH Ta iHIIKM). OJJHAK JOKTpPHUHAIbHA KJIa-
cU(]iKalis TPYIOBHX JOTOBOPIB HE MAa€ MPAKTUIHOTO
3Ha4YeHHs. Take 3HaueHHsI Ma€ Kiacudikaiis, sika 37iic-
HIOETBCSI JICP’KABOIO IIJSIXOM 3aKOHOAABYOTO 3aKpi-
TUTCHHS.

€IuHNM KpuUTepieM Kiacudikarmii TpyZoBOTO 10-
rOBOPY Ha 3aKOHOIABYOMY PiBHI, SIKHIl 3aCTOCOBY-
€TBCS JUIS BCIX BHJIB TPYJOBHX JIOTOBOPIB, € CTPOK
TPYZOBOTO 1OTOBOPY. BinmoBifHO 10 yacTHHU HepIIoi
cT. 23 «Crpoxu Tpynosoro porosopy» K3nll Ykpainu
TPYIOBUW JOTOBIp MOke OyTH: 1) 6€3CTPOKOBUM, IO
YKIIaJIa€ThCsl Ha HEBU3HAUYCHHUM CTPOK; 2) Ha BU3HAUE-
HUH CTPOK, BCTAHOBJICHUH 3a IMOTOJDKCHHSIM CTOPIiH;
3) TakuM, 110 YKJIaJa€ThCS Ha YaCc BUKOHAHHS MEBHOT
poGotu’.

VY 6inbIocTi 3apyOi>KHUX KpaiH y TPYHLOBUX KOJEK-
cax TaKOX InepeadadeHi 1Ba OCHOBHUX BHJHU TPYHLOBHX
JIOTOBOPIB 3aJI€XKHO BiJ] TEpPMiHY, Ha KUl BOHN yKJIaa-
I0ThCA: 0€3CTPOKOBUIA IOTOBIp, YKIAJCHUI HA HEBU3HA-
YEHUH CTPOK, 1 TEpMIHOBHH (0 I’SITH pOKIB). Arne
HEOOXiHO 3a3HAYUTH, 1110 y YnHHOMY Konekci 3akoHiB
PO MpaIio YKpaiHu TaKoX BiACYTHI HOPMHU NP0 TPYIO-
BUH JTOTOBIp 13 HAJIOMHUMHU IPalliBHUKAMH, JIOMAITHIMHU
MpaIiBHUKAMH, TUCTAHIIHHUMHU NPAIliBHUKAMH, JOTO-
Bip IIPO HAJAHHS MOCIYT OCOOMCTOTO XapakTepy s
BE/ICHHS JJOMAITHbOTO TOCIIOAPCTBA, 1[0 CBIUUTH IIPO
HOTr0 HEeBINOBITHICTh Cy4aCHUM TIOTpe0am perytoBaH-
HS TPYJOBUX BiJIHOCHH.

! Koneke 3akoHiB 11po mpaio Ykpainu : 3akon YPCP Bix 10.12.1971 p.
Binomocti Bepxosuoi Paqu Ykpainu. 1971. lonarok no Ne 50. Crt. 375.
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B3araii, HOpMaTHBHO-TIPABOBE PErYJIIOBAHHS [OTO
MUTaHHS JIOCUTh CKPOMHE, OCKUIbKH CTaHOM Ha ChO-
romHi B YkpaiHi jgie 3akoH Ykpainu «[Ipo 3aiHATICTH
HACENCHHS», KU JKOMHUM YHHOM HE BPEryJIbOBYE
JMCTaHIIHHY poOoty Ta [TomoXeHHs Mpo yMOBH TIpalli
HaJOMHHMKIB, 3aTBepkeHe [locranoBoro [ockommpa-
i CPCP ta Cekperapiary BIIPIIC Bix 29.09.1981 p.,
SIKE 3aKPIIITFOE TPABO BU3HAYCHUX KAaTEroOpid rpoMajIsiH
MPAIOBATH Ha JIOMY (HAIPUKJIIAJ, )KiHOK, SIK1 MalOTh JTi-
Tel y BiMi 10 15 pokiB, 0Ci0 3 1HBAIIIHICTIO Ta MEHCI0-
HEPIB TOIIIO).

Bigmosigno 1o 1. 1 Bkazanoro IlojokenHs, Hazmo-
MHHKAM{ BBQXXAIOThCS OCOOHU, SIKI YKIJIAIH TPYIOBHI
JIOTOBIp 3 00’ €THAHHIM, KOMOIHATOM, TiANPHEMCTBOM,
YCTaHOBOK, OPraHi3alli€l0, KOJITOCIOM PO BUKOHAH-
HsI poOOTH BJIOMa OCOOMCTOIO TIpallero 3 MaTepiaiiB Ta
13 BUKOPUCTAHHSM 3HApsJIb 1 3aC00iB mparli, mo BH/Ii-
JSIFOThCS MIATPUEMCTBOM, 200 MPUAOAHUX 3a KOIITH
HOTO MIMPUEMCTBA. AJMIHICTPAIiST MOXE JTO3BOJIATH
HAJIOMHHUKaM BUTOTOBJICHHSI BUPOOIB IS ITi IIPHEMCTBA
3 BJIACHUX MarepialliB 1 3 BUKOPHUCTAHHSAM OCOOUCTHX
MeXaHI3MIB Ta 1HCTpyMeHTIB. Ileperik BHIIB BIACHHX
MaTepiaiiB i KUTbKOCTI BUTOTOBJICHUX 13 HUX BUPOOIB, a
TaKOX TOPSIOK HaJ[aHHSI CUPOBUHH 1 MaTepiaiiB BU3HA-
YarThCS B Tally3eBiil IHCTPYKIIIi.

VY 3axifHHX ke KpalHax JaBHO PaTHU(IKOBAHO CY-
4acHi JIOKyMEHTH €BpOIEiiChKOro 3paska. Muerhes mpo
Kongeniito MixHaponnoi opranizamii npami  «IIpo
HajzoMHy Tipaio» Ne 177 (1996 p.), Kouseniiito Mix-
HaponHoi opraHizamii npari «[Ipo rigHy nparro j0-
MaIlHiX npaniBHUKIB ((ppuancepis)» Ne 189 (2011 p.),
BinnoBinHi Pekomenaarii Ne 201 ta PamkoBy yromy mpo
TenepodoTy Bif 23 TpaBHs 2002 p.

Bkaszani Mi>kHapOJHO-TIPABOB1 aKTH MOIIUPIOIOTH Ha
JIOMAIITHIX TPAI[iBHUKIB 10 BCIX OCHOBHUX TPYIOBHX
CTaH/IApPTiB: MPaBO Ha 00’€HAHHS, KOJCKTHBHI mepe-
TOBOPH, 3aXHCT BiJl PUMYCOBOI Tpaili, 3a00poHy Ha
BHUKOPHUCTAHHS Tpalli ITeH, a TAKOXK PSJI IHIINX TapaH-
Tili: MPaBO HA YKJIAJAHHS HCHMOBOTO JIOTOBOPY, PEry-
JFOBAHHS TPUBAJIOCTI poOOYOro yacy, 3axoau i3 3abe3-
TeYeHHs Oe3MeKH Ta Tiri€HH Mparli, COliaibHI TapaHTii,
BKITIOYHO 3 TIPABOM Ha BIJIIYCTKY IO BAariTHOCTI Ta I0-
Jorax, MEXaHi3MaMH 3aXHCTy IPaliBHUKIB-MIrPaHTIB,
MOHITOPHHTOM areHTCTB 3alHATOCTI TOIIO?.

Hopmu mpo Ha3BaHi BHJIM JIOTOBOPIB 3aKpiIlicH] B
KOJICKCax 0OararboX 3apyOiKHUX KpaiH, 30KpeMa, Mpo
HaJaHHS MOCITyT ocoducToro xapakrepy (ct. 97 TK Bi-
pmeHii, ct. 116 TK JIutoBcbkoi PecryOuikm), TOMaIIH0
mpario (ct. 136 TK Kazaxcrany, ct. 296 TK Typkme-
HicTaHy), auctaHIiiay mpamto (ct. 138 TK Kazaxcrany,
IJIaBa ) Ta 1HIIE.

TpynoBuii JOTOBIp 13 HaJOMHUKAMHU BigoOpaxkae
cnenudiky HaJOMHOI TIpalli, sSKa IMOJIATae B TOMY, IO
HAJIOMHUKH 332 BHHATOPOJY BHKOHYIOTH Yy BIIACHOMY

2 Kysuna I. [leski aciekt opOpMIIEHHSI TPYIOBHX BiIHOCUH y cdepi
inreprer-6i3necy. URL: https://jurliga.ligazakon.net/experts/144/595
nekotorye-aspekty-oformleniya-trudovykh-otnosheniy-v-sfere-it-
biznesa.
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JIoMi 200 B Oy/Ib-SIKOMY 1HIIIOMY HaJIe)KHOMY iM ITPHMi-
IICHHI pOoOOTY 3a JOMOMOTOI0 WICHIB CIM’1, SIKi 3 HUMHU
METITKAIOTh.

Biamosigro mo cr. 304 TK Pecny6miku Binopycs®
MPaIliBHUKHU-HAIOMHUKA — 11€ OCOOH, SIKi YKIIATH TPY-
JIOBHIA JTOTOBIp 13 HallMayeM TPO BUKOHAHHS pOOOTH
BJOMa OCOOHMCTOIO Ipalelo 3 MarepialiB Ta 3 BHKO-
pPUCTaHHSAM O0O0JaJlHAHHS, IHCTPYMEHTIB, MEXaHI3MiB 1
MIPUCTOCYBaHb, 10 HAAIOThHCS HaiiMaueM abo mpuda-
HUX 32 10ro KOIITH.

PerymroBannro npani HagomuukiB y TK PecmyOmikn
Kazaxcran* nmpucssiaeHo miaBy 22. BiamosiaHo 10 acTu-
HU niepioi ct. 219 nporo Konekcy, HaJIoMHUMH TIpalliB-
HUKaMH BBKAIOTHCS OCOOM, SIKI YKIJIAIW TPYIOBHU JO-
TOBIp i3 pOOOTOABIIEM PO BUKOHAHHS POOOTH HA IOMY
0COOHMCTOIO MPAIIEHo 31 CBOIMHU MarepiaiaMu 1 3 BUKOPHC-
TaHHSM CBOTO O0JIa/THAHHS, IHCTPYMEHTIB 1 IPUJIAJTiB 200
BUUJICHUX POOOTO/IaBIIEM 200 TPUI0aHUX 32 KOIITH PO-
ootomasis. Y ct. 220 TK PecryOunikn Ka3axcran Bu3Ha-
YaFOTHCS YMOBH Tpalll HAJIOMHUX TPAIliBHUKIB.

Hanomua mparst 3HaWIIa TPOJOBXKECHHS B IHIIIOMY
PI3HOBHII TPYIOBOTO J0TOBOPY — Tenepoborti. Ile dop-
Ma poOOTH, B MpOIECi K01 BUKOPHUCTOBYIOTHCS Pi3HI
BHJIM TEJICKOMYHIKAIIHHOTO 3B’SI3KY 1 KA MOXe OyTH
BHKOHaHa sIK Oe3mocepenHbo y GipMi, Tak i 3a 11 Mexa-
MU, 30KpeMa i y moma’. TpymoBwuii komeke PecmyOiiku
Kazaxcran jgonoBHEHO 1i1. 23-1 «OcoOIHMBOCTI peryio-
BaHHS TIpalll MpaIiBHUKIB, 3alHATHX Ha TUCTAHIIHHIN
pobGori». Biamosiano o ct. 221-1 TK Pecny6niku Ka-
3aXCTaH, JIUCTaHIlIiHa poboTa — 1e ocobiuBa Gopma
3MIACHEHHS TPYJOBOTO MPOIIECY 32 MEKAMH MiCIls PO3-
TalryBaHHS poOOTOABIIS 13 3aCTOCYBAHHSIM y MPOIIEC]
poboTH 1HPOPMAITIHHUX 1 KOMYHIKAI[ITHUX TEXHOJIOTIH.

Oxpema 1. 49.1 «OcoOnMBOCTI peryimoBaHHS Tpa-
Il JIUCTAHIIIMHUX TIPAIiBHUKIBY) MicTHThcs y Yacturi IV
Poszniny XII «OcoOnmuBOCTI peryiroBaHHs Tparli OKPeMHX
Kareropiii mpariBHUKIBY». BimmosinHo a0 ct. 312.1 muc-
TaHIIIHOIO POOOTOIO € BUKOHAHHSI BU3HAYEHOIO TPYIOBHM
JIOTOBOPOM TPYZAOBOT (DYHKIIIT 11032 MICIIeM 3HAXOJKECHHS
poboTonaris, Horo (¢imany, NMpPEICTABHUITBA, I1HIIIOTO
BIJIOKPEMJICHOTO CTPYKTYPHOTO TApO3aity  (BKITFOYHO
3 PO3TAlIOBAHUMH B 1HIIIH MICIIEBOCTI, 11032 CTaIllOHAP-
HUM POOOYMM MicIieM, TepUTopii a00 00’€KTa, SKi TIPSIMO
9H HEMPsSIMO TIepeOyBarOTh il KOHTPOIEM POOOTONABIL,
32 YMOBU BHKOPHCTAHHS Ul BHKOHAHHS IIi€l TPyIOBOI
(byHKIIT Ta JUT 3MIHCHEHHST B3aEMOJIIT MiXK PoOOTOIaBIIEM
1 TIPAIiBHUKOM 13 MUTaHb, MOB’SI3aHUX 3 11 BUKOHAHHSM,
TH(POPMAITIITHO-TEICKOMYHIKAIIIHHIX MEpEX 3arajibHOro
KOPHCTYBaHH:I, 30KpeMa Mepexi [HTepHeT.

JlucTaHIiHHIMU TIPAIliBHUKAMH BBA)KAIOTBCS OCO-
Ou, SIKi YKJIamu TPYIAOBHUH JOTOBIP PO JHMCTAHIIHHY
poGory.

% Tpynosoii koxeke Pecryonuku Benapycs ot 26.07.1999 1. Ne 263-3.
HaumnoHnanbHelil peectp npaBoBbIX akToB PecrmyOnmuku benapycs. 1999.
Ne 80. Cr. 2/70.

* TpynoBoii koxekce PecmyOmuku Kazaxcrau ot 23.11.2015 & Ne 414-V.

3 JlymaukoB A., ®omuaa M. OcOOEHHOCTH PABOBOTO PETyIIHPOBAHUS
TPYAOBBIX OTHOLICHUH MPU HECTAHAAPTHBIX (hOPMAX 3aHATOCTH: OIBIT
crpad 3anaza. Tpyx 3a pydexom. 2007. Ne 2. C. 100.
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Oco0MMBOCTI YKJIAJICHHS Ta 3MIHH YMOB TPYIOBO-
ro JIOTOBOPY TPO JHUCTaHIIWHY poOOTy mepeadadeHi
cT. 312.2 TK P®. OcobauBICTIO IIHOTO JOTOBOPY € TE,
0 BIH MOXE YKJIAJATHUCS NUIIXOM OOMIHY €JEKTPO-
HHUMHU JOKyMeHTaMH. [lpu mpoMy sIK Miclie yKiaaeH-
HSl TPYHOBOTO IOTOBOPY, YTOA TPO 3MiHY BHU3HAYCHUX
CTOpPOHAMH YMOB TPYIOBOTO TOTOBOPY TPO THCTAHIIIN-
Hy po0OOTy 3a3HaYa€ThCs MICIIE 3HAXOIKEHHS POOOTO-
JaBIIS.

B pasi, gkimo TpymoBuil JOTOBIp MPO TUCTAHIIHHY
po0OTYy YKJIaJeHHH NUISXOM OOMIHY €JIEKTPOHHUMH
JIOKYMEHTaMH, poOOTO/aBellb He Mi3HIIe TPhOX Ka-
JMCHOApHUX NHIB 13 OHSA YKIAJAEHHS LBOTO TPYIOBOTO
JIOTOBOPY 3000B’S3aHUW HAJICIATH JUCTAHIIHHOMY
MPAIiBHUKY MOMITOI PEKOMEHIOBAHUM JIUCTOM 13 TIOBi-
JOMIICHHSIM O(pOPMIICHHH HAICKHUM YHHOM SK3EMILISIP
[BOTO TPYAOBOTO TOTOBOPY HA ITAaNiepOBOMY HOCII.

[lix gac yxmageHHS TPYZOBOTO IOTOBOPY IPO IHC-
TaHIIHHY poOOTY NUIIXOM OOMIHY EIIEKTPOHHUMH JOKY-
MEHTaMH JIOKYMEHTH, repenbadeHi Kogekcom, MOXyTh
OyTH mpe’ siBJIeHI poOOTOABIIIO 0COOO0I0, KA TTOCTYIIAE
Ha JUCTaHIIHHY po0oTy, y (hopMi €JIEKTPOHHOTO JTOKY-
MeHTa. Ha BuMory po6oTtomaBis st ocoba 3000B’s13aHa
HAIPaBUTH HOMY TIOIITOI0 PEKOMEHIOBAHHM JIHCTOM 13
MOB1IOMJICHHSIM HOTapiajbHO 3aCBIIUCHI KOMIT 3a3Have-
HUX JIOKYMEHTIB Ha ITaliepOBOMY HOCIi.

SIKIIO TPYMOBHUI OTOBIP MPO JAUCTAHIHHY pOOOTY
YKIJIQTAETHCS MUITXOM OOMIHY €IeKTPOHHUMHE JOKYMEH-
TaMH 0C000¥0, sIKa BIIEPIIE YKIAAa€e TPYIOBUI OTOBID,
51 0c00a OTPHIMYE CTPAXOBE CBITOITBO 00OB’SI3KOBOTO
MIEHCIHHOTO CTpaxXyBaHHS CaMOCTIHHO.

O3HaifoMIIeHHS 0c00H, sIKa yKJIana TPYIOBHI OTO-
Bip PO JUCTAHIIAHY POOOTY, 3 TOKYMEHTAMH, Tepe/-
Oauennvu KomekcoM, Moke 3OIHCHIOBaTHUCS MUIIXOM
0OMiHY €IeKTPOHHUMH JOKYMCHTAMH.

3a yromor CTOpPiH TPYIOBOTO JOTOBOpPY IIPO JIUC-
TaHIIiiHy po0OTYy BIJIOMOCTI MPO JUCTAHIIHHY POOOTY
MOXYTh HE 3aHOCHTHUCS 10 TPYHOBOi KHWKKH IHCTaH-
LIHOTO MpaIiBHHUKA, a IiJ Yac YKJIAICHHS TPYIOBOTO
JOTOBOPY BIEpIIE TPYAOBA KHIDKKA IHCTAHIIHHOMY
MpaiBHUKy MOke He odopmisitucsa. B mpomy pasi
OCHOBHHUM JOKYMEHTOM TIPO TPYAOBY AiSLIBHICTB 1 TPY-
JOBUI CTaX NUCTAHIIHHOTO MpAIliBHUKA € CK3CMILIIP
TPYAOBOTO JOTOBOPY MPO JUCTAHIIHHY IPALIIO.

3a BiJICYyTHOCTI 3a3HAYEHOT BHIIE YrOJIX JTUCTAHIIN-
HUH MPaliBHUK MMOJA€ POOOTOMABILIO TPYIOBY KHHKKY
ocobucro abo Hajacuiae ii MOMITOI PEKOMEHIOBAaHUM
JIUCTOM 13 MOB1AOMJICHHSIM.

TpynoBuii JOTOBIp i3 JOMAIIHIMU TpalliBHUKaAMHU
BIJIPI3HAETHCSA BiJ] IOTOBOPY 3 HAJOMHUKAMH 3a MicLIEM
BUKOHAHHS TpynoBoi (yHkuii. Bignosigno no cr. 308
TK Pecny6umiku bisopych®, momaliHi mpariBHUKH — 1€
0co0W, SKi BUKOHYIOTh 33 TPY/JIOBHM JIOTOBOPOM PO0O-
Ty B JOMAaITHHOMY TOCIIOJIAPCTBI IPOMAJISH, SIKI HajIa-
OTh M TEXHIUHY JIONIOMOTY B JITeparypHii, iHIIIN

¢ TpynoBoii koxekc Pecrybmuku Benapycs ot 26.07.1999 1. Ne 263-3.
Haunonanbuelid peectp npaBoBbix akToB PecnyOmuku benapyce. 1999.
Ne 80. Cr. 2/70.
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TBOPYIH JIISUTBHOCTI Ta 1HIII BHIU TIOCIYT, IepeadaveHi
3aKOHOJABCTBOM. AHAJIOTIYHE BU3SHAYECHHS MICTUTHCS U
y ct. 214 TK Pecny0miku Kazaxcras.

Jlo timaBu 26 «OcoOIMBOCTI PETYITFOBaHHS Tpalli JI0-
MarHix npamiBaukiBy TK PecmyOmiku binopyck BITHO-
geHo okpeMy CT. 309 «VYkmaneHHs! TPYIOBOTO JIOTOBO-
py». Y 4acTHHI MepIii miei cTaTTi nepeadadaeThes, o
TPYIOBHIA JIOTOBIP 3 JIOMAIIIHIM TPAI[iBHUKOM HE yKJa-
JAEThCS, SKIIO poOOTa Ma€e KOPOTKOCTPOKOBHH Xapak-
tep (mo 10 mHIB abo y 3aranbHild CyMi MPOTITOM Mics-
). 1o cTocyeThes yKIIaIeHOTO TPYIOBOTO JOTOBOPY,
TO BIIMOBIJHO JIO YaCTHHH JIPyroi 3a3HAYCHOi CTaTTi
YKJIaJICHUH TPYJAOBUH JTOTOBIp 13 JOMAIIHIM MpalliBHH-
KOM Mae OyTH 3apeecTpOBaHM y MiCIIEBOMY BHKOHAB-
4OMY 1 PO3NOPSIIIOMY OpraHax MEPBUHHOTO TEPHUTOPI-
aJBHOTO PIBHSI HE MMI3HIIIE CEMU JHIB MICIIsl T AMACAHHS
HOro CTOPOHAMHU.

VYpaxyBaHHS ITO3UTHBHOTO 3aKOHOABYOTO TOCBITY €
0COOJTMBO BaYJIMBUM Yy PO3pi3i TOTO, IO Hapa3i MPOEKT
TpynoBoro konekcy YKpaiHU TOTYEThCS 10 MPUUHATTA
y Apyromy udrtanHi. Biamosigao go npoekty TK Ykpa-
THM mopiBHsIHO 3 yHHUM K3nl1 Ykpainu € 3akpiruieHHs
W IHIIMX BUIIB TPYJAOBUX JIOTOBOPIB. Y 3aKOHOIPOCK-
Ti 3aCTOCOBYETBCS OUTBII MIUPOKUI Mepesiik KpUTepiiB
Kiacudikarii TpyIOBUX JOTOBOPIB: CTPOK JIii TPYIOBOTO
JIOTOBOPY; XapakTep TPYIOBOI JIsUTLHOCTI Ta KUIbKICTh
BUKOHYBaHHX TPYHOBUX (YHKIIH; Cy0 €KTHUH CKIan;
YMOBH Ta MicClle BUKOHAHHsI pPOOOTH. 30KpeMa, 3aJexK-
HO BiJl CTPOKY /i1 BUPI3HSAIOTHCS TPYIOBI JJOTOBOPH, 1110
VKJIaIal0ThCS Ha HeBH3HAUCHHH 1 HA BU3HAYCHUH CTPOK
(cr. 35)".

3aeKHO BiJI MICIl BUKOHAHHS POOOTH BUIIISIETHCS
TPYIOBHIA JIOTOBIpP PO poOOTYy BIoMa (CT. 42), a 3alex-
HO BiJI KIJIBKOCTI BUKOHYBaHUX (DYHKIIIH — TPYIOBUH 10~
TOBIp MPO POOOTY 3a CyMICHUIITBOM (CT. 43).

Kuuroro 4 nmpoekty TK YkpaiHu BCTaHOBJICHI 0CO-
OJIMBOCTI pEry/IrOBaHHS TPYJIOBUX BIJIHOCHH 32 yYaCTHO
OKpEeMHUX KaTeropid mpaIlliBHUKIB 1 poOOTO/aBIIIB: TJia-
Ba 1 «OcoOMMBOCTI mparli MpamiBHUKIB 13 CIMEHHUMU
000B’s13kamMmy, I1aBa 2 «OcoOIMBOCTI Tpalli HEMOBHO-
JITHIX 0Cci0», m1aBa 3 «OcoOIMBOCTI Tpalli MpariBHUKIB
3a TPYIOBUM JIOTOBOPOM i3 pOOOTOAABIEM-(Di3UIHOIO
0co00ro». Y 3B’S3Ky 3 UM 3a Cy0’€KTHOIO O3HAKOIO
MOYKHA BUJIUTUTH BIATTOBIIHI BUIN TPYIOBHUX JOTOBOPIB.

[Tpoextom TK Vkpainu Bnepiie nependoadeHuil ta-
KA BHI TPYIOBOTO JIOTOBOPY, SIK THIIOBI TPYHOBI JIOTO-
BopH (cT. 34). BiiNOBIiIHO JI0 YaCTWHU ITEepIIOi 3a3Have-
HOI CTaTTi THUIOBI TPYIOBI TOTOBOPH 3aTBEPIKYIOTHCS
y BHWIIQJKaX, Tepea0aueHUX 3aKOHOM, LEHTPATBLHUM
OpraHOM BHKOHABYOI BIIa/IH, 110 3a0e3meuye (hopMyBaH-
Hs JIepKaBHOI MOJIITUKH Y BIAMOBLIHIN cdepi, 3a moro-
JUKSHHSIM 13 IIEHTPaJIbHAM OPTaHOM BHKOHABYOI BIIAIIH,
1o 3abe3redye popMyBaHHS Ta peaizye IepKaBHY MO-
MTUKY y chepi mpami Ta comianbHoi momiTuku. [Tosmo-
JKCHHSI TUIIOBHUX TPYAOBUX TOTOBOPIB € 000B’I3KOBUMH,

7 Tlpoekr TpymoBoro komekcy  Ykpainm Ne 1658  Bix

27.12.2014p.,TeKCT3aKOHOPOEKTY ToApyrorountanusein24.07.2017p. URL:
http://wl.cl.rada.gov.ua/pls/zweb2/webprocd 1?pf3511=53221.
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SIKIIIO 1HIIIE He rependadeHo 3akoHoM. [1i yac ykimaaeH-
HSI TPYIOBOTO JAOTOBOPY Ha OCHOBI THITOBOTO CTOPOHU
MOXYTh BKJIFOUHTH JIO HROTO YMOBH, HE TepeadaucHi
THUIIOBHM TPYIOBUM JOTOBOPOM, 32 YMOBH III0 BOHH HE
cynepedarb HoMy.

Xoua y mpoekti TK Ykpainu 3akpiruieHo Oiblire
BH/IIB TPYJAOBUX JIOTOBOPIB MOPIBHAHO 3 unHHMM K31
VYkpainu, npore iX HOpMATUBHE 3aKPITUICHHS TaKOXK HE
€ nockoHanuM. Hanpuknan, y npoekti TK Vkpainu Ta-
KOX BIJICYTHI HOPMH PO JTUCTAHIIIHHY POOOTY, TOMAIll-
HIO pOOOTY, 110 € HAaTaJIHHOIO IIPOOJIEMOIO Y Yac PO3BUT-
Ky IT-texnonoriii. HeoOXiTHO TaKoX pO3MIMPUTH KOJIO
OKpEMHUX KaTeropiil mpariBHUKIB.

BucnoBkn

OTxe, epeBaro0 TPyIOBUX KOIEKCIB OKPEMHX 3a-
pyODKHUX Kpaid nopiBHsSHO 3 yuHHEM K311, mpoekrom
TK Vkpainu € 3aKpillJIcHHS caMe TaKuX BUJIIB TPYJIO-
BOTO JIOTOBOPY, SIK TPYIOOBHI IOTOBIp TPO HAIOMHY
MpaIfio, IPOo JAOMAIIHIO MPAIo, PO IUCTAHIIHHY IIpa-
0, TIPO HATaHHS MOCITYT OCOOHMCTOTO XapakTepy ULt
BEJICHHSI TOMAITHHOTO rocropapceTra. Lle € ciqueHHsIM
IMIIEeMEHTalli y HalliOHAJbHE TPYAOBE 3aKOHOIABCTBO
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MIXXKHAPOJAHUX TPYIOBHX CTaHIApTIB, 30KpeMa KOHBEH-
i 1 pekoMeHamii MixxHapomHOi opraHizamii mpart,
BpaxyBaHHS MOIIMPCHHS HETHITOBUX (HOpM 3aHHATOCTI
B yMOBax rio0aiizaii cBiTOBOi €KOHOMIKH 1 HEOOXiI-
HOCTI 3aXUCTy TPYIOBHX TpaB Ta IHTEPECiB HaHMaHHUX
MPAaIiBHUKIB.

V npoekti TK Vkpainu, Tak camo, SIK 1 y YHHHOMY
K3nll Ykpainu, Hemae okpeMoi creniagbHOi HOpMH PO
BHJIM TPYIOBOTO JOTOBOPY. Taky npaBoBy HOpMY HE00-
X1JIHO BKITIOUMTH 710 YMHHOTO KOMIeKCy 1 3aKOHOITPOEKTY.

Bunaetbes TOMTBHUM 3MIHUTH Ha3BY CT. 23 «CTpok
Tpynosoro gorosopy» K3ull Vkpainwm, ct. 35 TK Vkpa-
iHM, iMeHyBaTH iX «Bumam TpymoBoro moroBopy» Ta
nepeA0aunTH B HUX 3a3HAYCHI BHINEC BUAW TPYIOBHX
JIOTOBOPIB:

«Crarrs 23. Bunu Tpy10BOro 10roBopy

TpynoBi 1OroBopyu MOXYTh OyTH:

1) 6e3cTpOKOB;

2) CTPOKOBI, TUMYACOBI, CE30HHI;

3) 3a CyMICHHIITBOM;

4) 3 HAJIOMHUKAMU;

5) 3 TOMaITHIMH MTPAIliBHUKAMHU;

6) 3 TUCTAHI[ITHUMU TIpAIliBHUKAMH;

6) 1HIID.
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Peculiarities of Agreement between Ukraine and Denmark on the readmission of persons

Naumenko Nataliia
First Deputy Chairman of the State Migration Service of Ukraine, Ukraine

The author of the article has studied the peculiarities of the readmission of persons between Ukraine and the
Kingdom of Denmark. The fact is that the Agreement between the European Community and Ukraine on the
readmission of persons, signed at Luxembourg on 18 June 2007, (the Luxembourg Agreement) does not apply
neither to the territory of the Kingdom of Denmark, nor to the nationals of the Kingdom of Denmark. In view
of the aforesaid, the Joint Declaration concerning Denmark to the Luxembourg Agreement established that it is
appropriate that Ukraine and Denmark conclude a readmission agreement in the same terms as this Agreement.

So the international legal framework on the readmission of persons between Ukraine and Denmark is regulated
by a special Agreement between the Government of the Kingdom of Denmark and the Cabinet of Ministers of
Ukraine on the readmission of persons, signed at Copenhagen on 16 March 2007 (the Copenhagen Agreement).
With this the Luxembourg Agreement shall take precedence over the provisions of any bilateral agreement or other
legally binding instrument on the readmission of persons, including the Copenhagen Agreement.

The Copenhagen Agreement is a bilateral international agreement concluded for an unlimited period and in
the terms similar to those of the Luxembourg Agreement (in particular regarding the duration of the agreements, the
obligations under the agreements, the accelerated procedures of the readmission, the transport and transit costs and so on).

No implementing Protocol between Ukraine and Denmark on the readmission of persons has been concluded so far.
Apparently, the signing of a specific international agreement on the readmission of persons between Ukraine
and Denmark can be explained by Denmark’s reluctance to undertake commitments to Ukraine for readmission of

citizens of other Member States of the European Union.

OcobsmBocTi yroau Mizk Ykpainoro i laniero npo peaamiciro ocio

Haymenko Hamania

Hepwuii 3acmynnux Tonosu Jlepacasroi miepayitinoi cayscou Yrpainu, Yxpaina

Introduction

The international legal framework regulating the
readmission of persons between Ukraine and Member
States of the European Union includes the Agreement
between the European Community and Ukraine on the
readmission of persons, signed at Luxembourg on 18
June 2007 (hereinafter ‘the Luxembourg Agreement’)™.

At the same time, in accordance with Article 1(b), for
the purpose of the Luxembourg Agreement, ‘Member
State’ means any Member State of the European Union,
with the exception of the Kingdom of Denmark and the
Republic of Ireland. In its turn, Article 18(2) of the Agree-
ment specially underlines that this Agreement shall not
apply to the territory of the Kingdom of Denmark. This
provision has been clarified in the Joint Declaration con-
cerning Denmark to the Luxembourg Agreement (which
forms an integral part of this Agreement): ‘The Contract-
ing Parties take note that this Agreement does not apply
neither to the territory of the Kingdom of Denmark, nor to
the nationals of the Kingdom of Denmark’2.

! Agreement between the European Community and Ukraine on the
readmission of persons. Luxembourg, 18 June 2007. OJ L 332, 18.12.2007,
P. 48-65. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=urise
rv:OJ.L_.2007.332.01.0046.01.ENG [accessed 30 May 2019].

2 Joint Declaration concerning Denmark to the Agreement between
the European Community and Ukraine on the readmission of persons.
Luxembourg, 18 June 2007. OJ L 332, 18.12.2007, P. 65. URL:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:0J
.L_2007.332.01.0046.01.ENG [accessed 30 May 2019].
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In view of the aforesaid, the Joint Declaration con-
cerning Denmark to the Luxembourg Agreement® estab-
lished that it is appropriate that Ukraine and Denmark
conclude a readmission agreement in the same terms as
this Agreement. Such readmission agreement took the
form of the Agreement between the Government of the
Kingdom of Denmark and the Cabinet of Ministers of
Ukraine on the readmission of persons, signed at Co-
penhagen on 16 March 2007 (hereinafter ‘the Copenha-
gen Agreement’)*.

Therefore, the purpose of the current study is to
determine peculiarities of the international legal frame-
work regulating the readmission of persons between
Ukraine and Denmark. This purpose can be achieved
through fulfilling the following objectives:

— study the relation between the Luxembourg Agree-
ment and the Copenhagen Agreement;

— identify similarities and differences between the
provisions of the Luxembourg Agreement and the Co-
penhagen Agreement;

— identify the reasons for regulating the readmission
of persons between Ukraine and Denmark under a spe-
cial bilateral readmission treaty.

3 Ibid.

* Agreement between the Government of the Kingdom of Denmark and
the Cabinet of Ministers of Ukraine on the readmission of persons (with
annexes). Copenhagen, 16 March 2007. Treaty Series. 2009. Vol. 2580,
No 46002, P. 119-139. URL: https:/treaties.un.org/doc/Publication/
UNTS/Volume%202580/v2580.pdf [accessed 30 May 2019].
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The following Ukrainian authors studied the read-
mission issues: L. Ananko®, O. Bilokon®, M. Chulayevs-
ka’, E. Gorian®, S. Knish®, O. Nimko?®, S. Mamchur,
O. Oleksiv'?, S. Oliynyk®, N. Tyndyk'4, A. Shenderovs-
ka'® and others.

At the same time, no scientific research of the read-
mission of persons between Ukraine and Denmark has
been conducted so far. These circumstances prove the
relevance of our study.

Key findings

According to the Preamble of the Luxembourg
Agreement the provisions of this Agreement, which
falls within the scope of Title IV of the Treaty estab-
lishing the European Community, do not apply to the
Kingdom of Denmark, in accordance with the Protocol
on the position of Denmark annexed to the Treaty on
European Union and the Treaty establishing the Euro-
pean Community!'¢.

This provision refers to the Protocol No 22 on the
position of Denmark!”.

5 Ananko JI. [lepeBary Ta HEJONIKH MIANNCAHHS YTOAU PO peagMicito
3 €pponeiicbkuM Coro3om Uit Ykpainu. 30ipHUK HayKoBHX mpaipb Ha-
ioHanbHOI akajemii JepxaBHOro ympasiiHHs mpu [IpesmneHti Ykpai-
uu. 2010. Bun. 2. C. 234-244. URL: http://academy.gov.ua/NMKD/
library_nadu/Zbirnyk_NADU/dd9733bb-f3af-49a9-9f11-323e1489a670.
pdf (mara 3Bepuenns: 30.05.2019).

¢ Binokons O. AIMIHICTPaTHBHO-IIPABOBE PETYIIOBAHHS pPeajMicii B
VYkpaiHi : aBroped. auc. ... Kaua. opua. Hayk. Kuis, 2015. 16 c.

"Yynaescbka M. JepkaBHe yrpaBiiHHs TPYLOBOIO Mirpariero Ykpainu
B KOHTEKCTI €BponeichKoi iHTerpatii : aBroped. auc ... kana. Hayk. Kuis,
2013.20c.

8 Topsn E., Kyrusik C. Yroga mMisk Vkpainoro Ta €BponeichKuM CIiBTO-
BapHCTBOM IIPO PeaMiciio 0cib: cTaH BUKOHAHHS Ta MEPCHEKTHBY Mirpa-
niiiHoi momiTuku YkpaiHu. AKTyajbHI MPOOJEMH MiKHAPOJHUX BiJJHO-
cuH. 2012, Bum. 111 (4. I). C. 181-188. URL: http:/journals.iir.kiev.ua/
index.php/apmv/article/viewFile/379/347 (nara 3Bepuenns: 30.05.2019).

® Knuum C. Peagmicis oci6: mpasosa mpupona ta ocobnusocti. Ha-
YKOBHUH BiCHMK Yxropoackkoro ysiBepcurery. Cepist: Ilpaso. 2011.
Bumn. 11. C. 119-121. URL: https://dspace.uzhnu.edu.ua/jspui/bitstream/
1ib/17411/1/PEAAMICIA%200CIb.pdf (nata 3Bepuenns: 30.05.2019).

0 Himko O., Mamuyp C. AAMiHICTPAaTHBHO-TIPABOBE PETYIIOBAHHS Pe-
aamicii B Ykpaini. @opym npasa. 2016. Ne 4. C. 229-235.

" Tbid.

2 Onexkcis O. [IpaBoBe peryioBaHHs NOTITHKK peaamicii B €Bporeii-
ceroMy Corosi. Bicuuk JIbBiBebkoro yHiBepcutery. Cepist: MikHapoxHi
pigHocuun. 2012. Bum. 30. C. 189-200. URL: http://intrel.Inu.edu.ua/wp-
content/uploads/2015/09/VLNU_Mv_2012 30 25.pdf (nara 3BepHEHHS:
30.05.2019).

¥ Quniitank C. TTousTrst i cyTHicTh peaamicii oci6. Haykouii BicHUK
XepcoHcbKoro aepskaBHoro yHiBepcutery. Cepist: FOpunuuni Haykw.
2014. Bun. 6-2. T. 4. C. 144-147. URL: http://www.lj.kherson.ua/2014/
pravo06-2/part_4/33.pdf (zara 3Bepuenns: 30.05.2019).

!4 Turauk H. Yroza npo peaamiciro — mogatok GopMyBaHHS HOBHX ITi/I-
XOJB y Mirpauiiniii nonituni Ykpainu. JlisuibHICTh OpraHiB BHYTPIIIHIX
crpaB 1m[o/10 3a0e3neYeHHs MIirpariifHoro mpouecy B YKpaiHi : MOHOIpa-
¢is. JIeBiB: JIbBJIYBC, 2009. C. 277-289.

!5 IllenmepoBcbka A. XapakrepucThka YTOau IpoO peaamiciro ocid
Mk YkpaiHoto Ta €C Ta 11 BuKoHaHHS Ykpainoto. Yaconuc KuiBcbkoro
yHiBepcurery mpasa. 2013/4. C. 379-383. URL: http://kul.kiev.ua//doc/
CHASI13 4.pdf (nara 3Bepuenns: 30.05.2019).

1o Agreement between the European Community and Ukraine on the
readmission of persons. Luxembourg, 18 June 2007. OJ L 332, 18.12.2007,
P. 48-65. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=urise
rv:0J.L_.2007.332.01.0046.01.ENG [accessed 30 May 2019].

17 Protocol No 22 on the position of Denmark. OJ C 202, 7.6.2016,
P. 298-302. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:12016E/TXT&from=EN [accessed 30 May 2019].
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In Article 1 of the Protocol No 22 it is established
that Denmark shall not take part in the adoption by the
Council of proposed measures pursuant to Title V of Part
Three of the Treaty on the Functioning of the European
Union. At the same time, the Declaration No 48 con-
cerning the Protocol on the position of Denmark!'® spec-
ifies that according to Part I of the Protocol Denmark
declares that it will not use its voting right to prevent
the adoption by the Council of the EU of the provisions
which are not applicable to Denmark. Furthermore,
on the basis of the Declaration No 37 on Article 222,
Denmark declares that Danish participation in actions
or legal acts pursuant to Article 222 of the Treaty on the
Functioning of the European Union® will take place in
accordance with Part I and Part II of the Protocol on the
position of Denmark.

Apparently, we need to explain why Article 1 of the
Protocol No 22% contains references to Title V (with
the heading ‘Area of Freedom, Security and Justice’) of
Part Three of the Treaty on the Functioning of the Euro-
pean Union?, while the Luxembourg Agreement? refers
to Title IV (with the heading ‘Visas, Asylum, Immigra-
tion and Other Policies Related to Free Movement of
Persons’) of the Treaty establishing the European Com-
munity?*. This is because, when the Luxembourg Agree-
ment? was signed, the Treaty establishing the European
Community (Consolidated version 2006)* was in force.
Later, that version of the Treaty establishing the Europe-
an Community was amended in line with the Treaty of
Lisbon amending the Treaty on European Union and the

'8 Declaration No 48 concerning the Protocol No 22 on the position
of Denmark. OJ C 202, 7.6.2016, P. 353. URL: https://eur-lex.europa.
eu/legal-content/EN/TXT/PDF/?uri=CELEX:12016E/TXT&from=EN
[accessed 30 May 2019].

¥ Declaration No 37 on Article 222 of the Treaty on the Functioning
of the European Union. OJ C 202, 7.6.2016, P. 349. URL: https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12016E/
TXT&from=EN [accessed 30 May 2019].

2 Consolidated version of the Treaty on the functioning of the European
Union. OJ C 202, 7.6.2016, P. 1-388. URL: https://eur-lex.europa.eu/
legal-content/EN/TXT/PDF/?uri=CELEX:12016E/TXT&from=EN
[accessed 30 May 2019].

2 Protocol No 22 on the position of Denmark. OJ C 202, 7.6.2016,
P. 298-302. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:12016E/TXT&from=EN [accessed 30 May 2019].

2 Consolidated version of the Treaty on the functioning of the European
Union. OJ C 202, 7.6.2016, P. 1-388. URL: https://eur-lex.curopa.cu/
legal-content/EN/TXT/PDF/?uri=CELEX:12016E/TXT&from=EN
[accessed 30 May 2019].

% Agreement between the European Community and Ukraine on the
readmission of persons. Luxembourg, 18 June 2007. OJ L 332, 18.12.2007,
P. 48-65. URL: https://eur-lex.europa.cu/legal-content/EN/TXT/?uri=urise
rv:0J.L_.2007.332.01.0046.01.ENG [accessed 30 May 2019].

2 Treaty establishing the European Community (Consolidated
version 2006). OJ C 321E, 29.12.2006, P. 37-186. URL: https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12006E/
TXT&qid=1557644492873&from=EN [accessed 30 May 2019].

% Agreement between the European Community and Ukraine on
the readmission of persons. Luxembourg, 18 June 2007. OJ L 332,
18.12.2007, P. 48-65. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=uriserv:OJ.L_.2007.332.01.0046.01.ENG [accessed 30 May
2019].

% Treaty establishing the European Community (Consolidated
version 2006). OJ C 321E, 29.12.2006, P. 37-186. URL: https:/eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12006E/
TXT&qid=1557644492873& from=EN [accessed 30 May 2019].
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Treaty establishing the European Community, signed
at Lisbon on 13 December 2007%. In particular, Article
2(63) of the Treaty of Lisbon replaced Title I'V, with the
heading ‘Area of Freedom, Security and Justice’, with
Title IV on visas, asylum, immigration, and other poli-
cies related to free movement of persons. And pursuant
to Article 5(1) of the Treaty of Lisbon, Title IV of Part
Three was renumbered as Title V in accordance with the
tables of equivalences set out in the Annex to this Trea-
ty, which forms an integral part of that Treaty.

The purpose and scope of our study do not include
issues relating to the special position of the Republic
of Ireland regarding the Luxembourg Agreement. How-
ever, we find it rational to note that a special document
was adopted in respect of the Republic of Ireland — Pro-
tocol No 21 on the position of the United Kingdom and
Ireland in respect of the area of freedom, security and
justice®®, and Ireland itself adopted Declaration No 56
on Article 3 of the Protocol on the position of the United
Kingdom and Ireland in respect of the area of freedom,
security and justice®. At the same time, it should be not-
ed that Ukraine and the Republic of Ireland have signed
no readmission agreement so far.

We also made a comparative research of the key
provisions of the Luxembourg Agreement and the Co-
penhagen Agreement. The structure and the content of
the Copenhagen Agreement are almost identical to the
structure and the content of the Luxembourg Agree-
ment, but there are certain differences.

International legal status of the agreements.

Both agreements are bilateral international treaties.

However, the Luxembourg Agreement qualifies as a
mixed agreement, as its contracting parties are the Eu-
ropean Community on the one part and the State on the
other. In its turn, the Copenhagen Agreement is an in-
tergovernmental treaty, as it was concluded between the

governments of two states.

Particular attention should be paid to the fact that in accordance with
Article 17(1) of the Luxembourg Agreement®, this Agreement shall
take precedence over the provisions of any bilateral agreement or other
legally binding instrument on the readmission of persons which have
been or may, under Article 16 (for instance implementing Protocols), be
concluded between individual Member States and Ukraine, in so far as
the provisions of the latter are incompatible with those of this Agreement.

27 Treaty of Lisbon amending the Treaty on European Union and the
Treaty establishing the European Community, signed at Lisbon, 13
December 2007. OJ C 306, 17.12.2007, P. 1-271. URL: https://eur-lex.
europa.eu/legal-content/EN/TXT/PDF/?uri=0J:C:2007:306:FULL&fro
m=EN [accessed 30 May 2019].

2 Protocol No 21 on the position of the United Kingdom and Ireland in
respect of the area of freedom, security and justice. OJ C 202, 7.6.2016,
P 295-297. URL: https:/eur-lex.europa.cw/legal-content/EN/TXT/
PDF/?uri=CELEX:12016E/TXT&from=EN [accessed 30 May 2019].

# Declaration No 56 by Ireland on Article 3 of the Protocol on the position
of the United Kingdom and Ireland in respect of the area of freedom,
security and justice. OJ C 202, 7.6.2016, P. 356-357. URL: https://
eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12016E/
TXT&from=EN [accessed 30 May 2019].

% Agreement between the European Community and Ukraine on
the readmission of persons. Luxembourg, 18 June 2007. OJ L 332,
18.12.2007, P. 48—65. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=uriserv:OJ.L_.2007.332.01.0046.01.ENG [accessed 30 May
2019].

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/19
WWW.REOS.UNI-GOETTINGEN.DE

Peculiarities of Agreement between Ukraine and Denmark...

This is exactly why according to Article 17 of the Co-
penhagen Agreement® this Agreement may be amended
and supplemented by mutual consent of the Contracting
Parties in the light of similar amendments to the Luxem-
bourg Agreement.

Contracting parties to the agreements.

Under the Luxembourg Agreement, the Contracting
Parties to this Agreement are Ukraine and the Commu-
nity. It needs to be explained here that the European Un-
ion replaced and succeeded the European Community in
accordance with Article 1 of the Treaty of Lisbon®. This
means that the Luxembourg Agreement remains binding
on the European Union due to the succession, and the
Contracting Parties to this Agreement are Ukraine and
the European Union.

The Contracting Parties to the Copenhagen Agree-
ment® are Ukraine and the Denmark (the Kingdom of
Denmark).

Entry into force and duration of the agreements.

The Luxembourg Agreement was approved by EU
Council Decision of 29 November 2007 (2007/839/
EC)*, ratified by the Law of Ukraine of 15 January 2008
No 116-VI* and entered into force 1 January 2009 in
accordance with Article 20.

It is worth mentioning that in accordance with Ar-
ticle 18(2) of the Copenhagen Agreement® this Agree-
ment shall not enter into force before the date of entry
into force of the Agreement between the Government of
the Kingdom of Denmark and the Cabinet of Ministers
of Ukraine on the facilitation of the issuance of visas®".
And in accordance with Article 18(3) of the Copenha-

3 Agreement between the Government of the Kingdom of Denmark and
the Cabinet of Ministers of Ukraine on the readmission of persons (with
annexes). Copenhagen, 16 March 2007. Treaty Series. 2009. Vol. 2580,
No 46002, P. 119-139. URL: https://treaties.un.org/doc/Publication/
UNTS/Volume%202580/v2580.pdf [accessed 30 May 2019].

32 Treaty of Lisbon amending the Treaty on European Union and the
Treaty establishing the European Community, signed at Lisbon, 13
December 2007. OJ C 306, 17.12.2007, P. 1-271. URL: https://eur-lex.
europa.eu/legal-content/EN/TXT/PDF/?uri=0J:C:2007:306:FULL&fro
m=EN [accessed 30 May 2019].

3 Agreement between the Government of the Kingdom of Denmark and
the Cabinet of Ministers of Ukraine on the readmission of persons (with
annexes). Copenhagen, 16 March 2007. Treaty Series. 2009. Vol. 2580,
No 46002, P. 119-139. URL: https://treaties.un.org/doc/Publication/
UNTS/Volume%202580/v2580.pdf [accessed 30 May 2019].

3* Council Decision of 29 November 2007 concerning the conclusion
of the Agreement between the European Community and Ukraine on
readmission of persons (2007/839/EC). OJ L 332, 18.12.2007, P. 46-47.
URL: https://eur-lex.europa.eu/resource.html?uri=cellar:b8dbtbba-d288-
40ac-9355-¢12019191544.0006.01/DOC_1&format=PDF [accessed 30
May 2019].

3 Tlpo parudikauio Yromqu mix Ykpainoro ta €porneiicbkum Cris-
TOBApPUCTBOM IIPO peaamicito oci6 : 3akon Ykpainm Bix 15.01.2008 p.
Ne 116-VI. URL: http://zakon.rada.gov.ua/laws/show/116-17 (mara 3Bep-
nenns 30.05.2019).

3 Agreement between the Government of the Kingdom of Denmark and
the Cabinet of Ministers of Ukraine on the readmission of persons (with
annexes). Copenhagen, 16 March 2007. Treaty Series. 2009. Vol. 2580,
No 46002, P. 119-139. URL: https://treaties.un.org/doc/Publication/
UNTS/Volume%202580/v2580.pdf [accessed 30 May 2019].

37 Agreement between the Government of the Kingdom of Denmark and
the Cabinet of Ministers of Ukraine on the facilitation of the issuance
of visas (with declaration). Copenhagen, 16 March 2007. Treaty Series.
2009. Vol. 2580, No 46001, P. 85-118. URL: https://treaties.un.org/doc/
Publication/UNTS/Volume%202580/v2580.pdf [accessed 30 May 2019].
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gen Agreement this Agreement shall not enter into force
before the date of entry into force of the Luxembourg
Agreement.

So the Copenhagen Agreement was ratified by the
Law of Ukraine of 21 May 2008 No 291-VI*® and entered
into force 1 March 2009 in accordance with Article 18.

The Luxembourg Agreement® and the Copenhagen
Agreement* were concluded for an unlimited period ac-
cording to Article 20(4) and Article 18(4) respectively.

The implementing Protocols.

According to both agreements (Article 16 in both
texts), the Contracting Parties may draw up implement-
ing Protocols which shall cover rules on:

a) designation of the competent authorities;

b) border crossing points for the transfer of persons;

¢) mechanism of communication between the com-
petent authorities;

d) modalities for returns under the accelerated pro-
cedure;

e) conditions for escorted returns of persons, includ-
ing the transit of third-country nationals and stateless
persons under escort;

f) additional means and documents necessary to im-
plement this Agreement;

g) modes and procedures for recovering all transport
and transit costs.

No implementing Protocol between Ukraine and
Denmark on the readmission of persons has been con-
cluded so far. However, Ukraine concluded implement-
ing Protocols with some Member States of the European
Union (in particular with the Republic of Austria, the
Czech Republic, the Republic of Estonia, the Republic
of Poland and the Republic of Lithuania).

Joint bodies under the agreements.

According to Article 15 of the Luxembourg Agree-
ment the Contracting Parties shall set up a Joint Read-
mission Committee. The Committee shall be composed
by representatives of the Community and Ukraine; the
Community shall be represented by the Commission,
assisted by experts from Member States.

The Committee shall have the following tasks and
competencies:

a) to monitor the application of this Agreement
and have regular exchanges of information on the im-
plementing Protocols drawn up by individual Member
States and Ukraine;

3% Tlpo parndikamito Yronn mix Kabinerom MinictpiB Ykpainu i
VYpsnom Koponisera [lanis npo peaamicito ocib : 3akoH Ykpainu Bin
21.05.2008 p. Ne 291-VI. URL: http://zakon.rada.gov.ua/laws/show/291-
17 (nara 3Bepuenns 30.05.2019).

¥ Agreement between the European Community and Ukraine on the
readmission of persons. Luxembourg, 18 June 2007. OJ L 332, 18.12.2007,
P. 48-65. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=urise
rv:OJ.L_.2007.332.01.0046.01.ENG [accessed 30 May 2019].

4 Agreement between the Government of the Kingdom of Denmark and
the Cabinet of Ministers of Ukraine on the readmission of persons (with
annexes). Copenhagen, 16 March 2007. Treaty Series. 2009. Vol. 2580,
No 46002, P. 119-139. URL: https://treaties.un.org/doc/Publication/
UNTS/Volume%202580/v2580.pdf [accessed 30 May 2019].
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b) to prepare proposals and make recommendations
for amendments to this Agreement;

¢) to decide on implementing arrangements neces-
sary for the uniform application of this Agreement.

The decisions of the Committee shall be binding on
the Contracting Parties.

According to Article 15 of the Copenhagen Agree-
ment*' the Contracting Parties shall set up a joint ex-
pert group. The expert group will in particular have the
following tasks:

a) to monitor the application of this Agreement;

b) to propose amendments to this Agreement and
its Annexes, in particular in the lights of the similar
amendments to the Agreement between the European
Community and Ukraine on the readmission of persons
and the Annexes hereto.

The obligations on the readmission of persons un-
der the agreements.

Both agreements (Article 3 in both texts) establish
that the requested State, upon application by the re-
questing State and without further formalities other
than those provided for by this Agreement, shall read-
mit to its territory third-country nationals or stateless
persons which do not, or no longer, fulfil the condi-
tions in force for entry to or stay on the territory of the
requesting State provided that evidence is furnished, in
accordance with Article 7 of this Agreement, that such
persons:

(a) illegally entered the territory of the Member
States [Denmark — in the Copenhagen Agreement*]
coming directly from the territory of Ukraine or ille-
gally entered the territory of Ukraine coming directly
from the territory of the Member States [Denmark — in
the Copenhagen Agreement];

(b) at the time of entry held a valid residence au-
thorisation issued by the requested State; or

(c) at the time of entry held a valid visa issued by
the Requested State and entered the territory of the Re-
questing State coming directly from the territory of the
Requested State.

The accelerated procedures of the readmission.

Both agreements (Article 5(3) in both texts) provide
that if a person has been apprehended in the border
region of the Requesting State within 48 hours from
the moment of illegally crossing of the State border of
that person (including seaports and airports) coming
directly from the territory of the Requested State, the
Requesting State may submit a readmission applica-
tion within 2 days following this persons apprehension
(accelerated procedure).

For the purposes of the accelerated procedure, the
agreements provide somewhat different definitions of
‘border region’.

41 Agreement between the Government of the Kingdom of Denmark and
the Cabinet of Ministers of Ukraine on the readmission of persons (with
annexes). Copenhagen, 16 March 2007. Treaty Series. 2009. Vol. 2580,
No 46002, P. 119-139. URL: https://treaties.un.org/doc/Publication/
UNTS/Volume%202580/v2580.pdf [accessed 30 May 2019].

2 Ibid.
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According to Article 1(1) of the Luxembourg
Agreement® ‘border region’ shall mean an area which
extends up to 30 kilometres from the common land
border between a Member State and Ukraine, as well
as the territories of seaports including custom zones,
and international airports of the Member States and
Ukraine.

Whereas Ukraine and Denmark have no common
land border definition ‘border region’ under Article
1(k) of the Copenhagen Agreement* shall mean any
territories of seaports including custom zones, and in-
ternational airports of Denmark and Ukraine.

The transport and transit costs.

Both agreements (Article 12 in both texts) provide
that all transport costs incurred in connection with
readmission and transit operations pursuant to this
Agreement as far as the border of the State of final des-
tination shall be borne by the Requesting State, as well
as the transport and maintenance costs of the Request-
ed State relating to the return of persons in accordance
with Article 4 of this Agreement. This shall be without
prejudice to the right of the competent authorities of
the Contracting Parties to recover such costs from the
person concerned or third parties.

 Agreement between the European Community and Ukraine on
the readmission of persons. Luxembourg, 18 June 2007. OJ L 332,
18.12.2007, P. 48-65. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=uriserv:OJ.L_.2007.332.01.0046.01.ENG [accessed 30 May
2019].

4 Agreement between the Government of the Kingdom of Denmark and
the Cabinet of Ministers of Ukraine on the readmission of persons (with
annexes). Copenhagen, 16 March 2007. Treaty Series. 2009. Vol. 2580,
No 46002, P. 119-139. URL: https:/treaties.un.org/doc/Publication/
UNTS/Volume%202580/v2580.pdf [accessed 30 May 2019].
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Conclusions

The international legal framework on the readmission
of persons between Ukraine and Denmark is regulated
by a special agreement between the Government of the
Kingdom of Denmark and the Cabinet of Ministers of
Ukraine on the readmission of persons, signed at Copen-
hagen on 16 March 2007 (the Copenhagen Agreement).

The readmission of persons between Ukraine and
other Member States of the European Union are regulat-
ed by the Agreement between the European Community
and Ukraine on the readmission of persons, signed at
Luxembourg on 18 June 2007 (the Luxembourg Agree-
ment). With this the Luxembourg Agreement shall take
precedence over the provisions of any bilateral agree-
ment or other legally binding instrument on the readmis-
sion of persons, including the Copenhagen Agreement.

The Copenhagen Agreement is a bilateral interna-
tional agreement concluded for an unlimited period and
in the terms similar to those of the Luxembourg Agree-
ment (in particular regarding the duration of the agree-
ments, the obligations on the readmission of persons
under the agreements, the accelerated procedure of the
readmission, the transport and transit costs and so on).

No implementing Protocol between Ukraine and
Denmark on the readmission of persons has been con-
cluded so far.

Apparently, the signing of a specific internation-
al agreement on the readmission of persons between
Ukraine and Denmark can be explained by Denmark’s
reluctance to undertake commitments to Ukraine for re-
admission of citizens of other EU Member States.
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Forms of implementation of administrative discretion in the activity of public administration

Omelian Viktoriia
Postgraduate Student of the Department of Administrative and Customs Law
of the University of Customs and Finance, Ukraine

The author of the article has studied forms of implementation of administrative discretion in the activity of
public administration. The urgency of the article is due to the fact that the legal regulation of each of these forms
is different. Moreover, the administrative discretion in each form is manifested at different stages and is governed
by different legal norms. As a result, certain forms of implementation are more restricting public administration in
the application of discretion, while others provide the highest level of prudential freedom of authorized persons. In
order to avoid abuse and misuse of administrative discretion in practice, it is necessary to determine the legal nature
and essence of each form of implementing discretionary powers and propose possible changes to the legislation in
this area.

Summarizing the analysis of the forms of implementation of administrative discretion in the activity of public
administration, it can be noted that the use of discretionary powers is an integral part of almost all forms of activities
and procedures of the competent authorities. This is obvious given that the resolution of any administrative case, the
provision of any service or the attempt to resolve any relationship necessitates the interpretation of rules of law and
the assessment of particular circumstances of life. Accordingly, all such intellectual activity is connected with the
volitional aspect of human psychology.

In the result if scientific investigation the author proposed to outline the following forms of implementation of
administrative discretion in the activity of public administration: 1) adoption of administrative acts; 2) the conclusion
of administrative contracts; 3) the commission of acts-actions of public administration; 4) development of planning
acts; 5) use of private legal instruments of activity; 6) adoption of normative acts.

®opmu peaJtizanii aiMiHICTPATHBHOIO po3cyay B AislJIbHOCTI MyOJaiYHOl agMiHicTpamii

Omenan Bikmopia Onexcanopiena

acnipanm xageopu adMiHICmMpamueHo20 ma MUMHO20 Npasa

Yuisepcumemy mumnoi cnpasu ma ¢inancis, Yxpaina

Beryn

AKTyaJIbHICTb 1 HEOOX1THICTh BUBUCHHS (hOPM pearti-
3aI1ii a/IMiHICTPATUBHOTO PO3CY/Y B MISUTLHOCTI MyOIIUHOT
aJIMIHICTpallii 3yMOBIICHI THM, 1[0 TPABOBE PETyJIFOBaH-
HS KOXKHOT 3 Takux (opm € pisauM. ba Oinbiie, aamiHi-
CTPaTUBHHUU PO3CYI Y KOXKHIH (hOpMI MPOSIBISETHCS Ha
PI3HUX CTaisIX 1 PETYIIOETHCS BIIMIHHUMHU MPABOBUMH
HOpMaMHU. SIK HACJIIIOK, TIEBHI ()OPMH peatizaliii OiibIne
O0OMEXYIOTh TyOJiUHy aJMIHICTpAIlif0 B 3aCTOCYBaHHI
po3cyiy, iHII, HABIAKH, 3a0€3MEeUyIOTh BUIIUN piBCHb
PO3CYIUTHBOI CBOOOAN YIIOBHOBAKEHUX CY0 €KTIB. 3 Me-
TOIO IIPAKTHYHOTO YHIUKHEHHS 3I0B)KUBAHb 1 HEHAJIC)KHO-
0 3aCTOCYBAHH aIMiHICTPaTHBHOTO PO3CYAY HEOOX1THO
BU3HAYUTH [IPABOBY MPUPOJLY Ta CYTHICTH KOXKHOI (hopMu
pearnizanii AUCKpELiHUX OBHOBAKEHb 1 3allPOINOHYBa-
TH MOXKJTUBI 3MIHH JI0 3aKOHOJIABCTBA B IIiid chepi.

BuBuenns ¢opm peamizanii agMiHICTPaTUBHOIO
po3cyay B IisUIbHOCTI MyOniuHOI aaMmiHicTpauii cTa-
JIO TPEAMETOM HAyKOBHX MOCITIDKEHb TAKUX YUYCHHUX,
sk €.C. I'epacumenko, O.A. 3aspuuii, P.O. KyiiGina,
P.B. Muponok, /.B. ITpuitmauenxo, B.I1. Tumomryk ta
1HII. YTiM, IX JOCTIKEHHS OyJId CIIPSIMOBAHI HE CTUThb-
KM Ha BU3HAYCHHS OCOONMBOCTEW aIMiHICTPaTHBHOTO
po3cyay B pi3HUX (opmMax Horo peasnizallii, CKUTbKH Ha
aHaJIi3 MPaBOBOi IPUPOIH CAMUX ITUX POPM.
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Mera cTarTi — BUSBICHHS XapaKTepPHUX O0COOIH-
BOCTEH MPOSIBIB aIMiHICTPATUBHOIO PO3CYIY B KOXKHIii
dbopmi AisTbHOCTI MyOIiuHOT aaAMIHICTpaIlli, a TaKoX
BUSIBJICHHSI MOJKJIMBHX HEIONIKIB 3aKOHOABCTBA B I
cepi i3 BUpOOJICHHSIM BIIACHUX MPOITO3UIIii 111010 Horo
BJIOCKOHAJICHHSI.

Buxaan ocHOBHOro Marepiajy

[Mpomonyemo BHOKpemitoBaTd (opMHU  peaizaii
aJMIHICTPaTUBHOIO PO3CYAY IiJ Yac 3AIHCHEHHS Iy-
ONYHOIO aIMIHICTPALIIEI0 TAKUX HANPSAMIB CBOET AislTb-
HOCTI: 1) MPUUHATTS aMIHICTPATUBHUX aKTiB; 2) yKJia-
JICHHsI aJMIHICTPaTUBHUX JIOTOBOPIB; 3) BYMHCHHS
aKTIB-/il myOIiuHOT aAMiHICTpallii; 4) pO3pOOJICHHS aK-
TiB IUTAHYBaHHS; 5) BUKOPHCTAHHS IIPHUBATHOIIPABOBUX
IHCTPYMEHTIB JISJIBHOCTI; 6) IPUHAHATTS HOPMAaTHBHUX
akTiB. BBaxkaeMo, 1o 3acTOCyBaHHS aMiHICTPATUBHO-
TO PO3CYIy BIIACTHBE BCIM BKa3aHUM (pOpMaM HisUTBHO-
CTi myOMiyHOT aMiHICTpaIlii.

JIOMiHYFO4YOI0  TPaBOBOKO  (POPMOKO  JiSUTBHOCTI
cy0’€eKTIB MyONiYHOI aJMiHICTpallii 3aJIUIIaeThCs TPH-
WHATTS aJMIHICTPATUBHHUX aKTiB. 3 ODIALY Ha Te, IO
OCHOBHHM IIPEIMETOM [isUTbHOCTI TaKUX OpPraHiB €
BUPIIICHHS KOHKPETHUX aJMIHICTPAaTHBHHUX CIIpaB,
MIJICYMKOM YCiX TaKHX CIIPaB € caMe MPUHHATTS BiJl-
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MOBIJTHOTO /IMIHICTPAaTUBHOTO aKkTa. [loHATTS aaMi-
HICTPAaTUBHHUN aKT MOXKHA BH3HAYHMTH, 3aCTOCOBYHOUU
TIIXOM TEOpii MpaBa MO0 TAaKUX KATETOPiH, SIK «aKT»
1 «TIPaBOBHIA aKT». SIK IPaBUIIO, TEPMIHOM «aIMiHICTpa-
TUBHUI aKT» MO3HAYAIOTh JiF0, BANHOK 200 JOKYMEHT,
BUJAHUN YNOBHOBa)XEHUM Ha 1€ OPraHOM JEpKaBHOI
BJIa/Id, OPraHOM MICIIEBOTO CaMOBPSIyBaHHS, & TAKOXK
iX MocajoBUMHU ocobamu 1.

CyTHICTh JMCKPEIIHUX TIOBHOBKEHb CYO €KTIB
myOJIIYHOT aMiHICTpaIlil MPOSBISIOTHCS IMiJT Yac MpH-
WHATTS aaMmiHicTparuBHUX akTiB. B.I1. Tumornyk Bu-
JIJISIE Taki cTajii NPUHHATTS aAMiHICTPAaTUBHUX aKTIB:
1) iHiIitOBaHHS Ta BIIKPHUTTS MPOBAHKCHHS; 2) TiAro-
TOBKA CIIPaBH JI0 PO3NISALY Ta BUPIMIEHHS; 3) pO3IIISI
1 BHpIIICHHS CHPaBU/TIPUUAHATTS aIMIHICTPATHBHOTO
aKTa; 4) OCKapKEHHs aMiHiCTPaTHBHOTO aKTa’.,

Ha crajii miaroToBKH CHpaBH JIO PO3IVISIY Ta BH-
PILICHHST aaMIHICTPATHBHUAN PO3CYI TPOSBISIETHCS B
TOMY, IO CyO’ €KT myOiiuHOl amMmiHicTparlii obiiimae
MMOBHOBAXCHHS I0JI0 TPU3HAUCHHS HEOOXIJHHX eKC-
MepTu3, BUTpeOyBaHHS JOKYMEHTIB Ta iH(opMarii B
IHIIMX opraHiB. Ha Hamty IyMKy, MOXIUBICTh Hempa-
BOMIPHOTO aJIMIHICTPaTUBHOTO PO3CYAy Ha Iiii cTajii €
HalUMEHIOK0. YTiM, Cy0’€KT aaMiHICTpaTHBHOT BiJIO-
BIJIAJIBHOCTI MOXKE HEIOOPOCOBICHO BHKOPHCTOBYBATH
HaJlaHi oMy MOBHOBaXXEHHS [UIsl 3aTSTYBAHHS PO3IIIsi-
Iy crpaBu. 30Kpema, Iie MOXIHBO IIUISXOM TpH3HA-
YeHHsI HEJOLIbHUX EKCIIePTU3, BUTPEOyBaHHS 3aiiBUX
JIOKYMEHTIB ToIlo. Ha HOpMaTMBHOMY piBHI 3aXHCT
MPUBATHUX OCIO BiJl HEAOOPOCOBICHOTO 3aCTOCYBaHHS
aJIMIHICTPaTUBHOTO PO3Cymy 3a0e3neuyeTbes nepeada-
YEeHHSIM BUKIIFOUHHX TIEPEITiKiB JOKYMEHTIB, EKCIIEPTH3
Ta iHpopMallii, IKi MOXKYTb OyTH HEOOXITHUMH IS BH-
PIIICHHS aJIMIHICTPATUBHOI CIIpaBH.

Hapemi, Ha cTajil po3misity Ta BUPIMICHHS CIpa-
BU (0e3MOCEepeIHROr0 MPUUHSTTS aMiHICTPATHBHOTO
aKTa) piBeHb pO3Cymy MyOmiyHOI agMiHICTparllii € Hak-
BHUIIUM, OCKUIBKH HaBiTh 32 yYMOBH 3aKOHOJABYOTO
3aKpIIJICHHS MiJCTaB JJis BIAMOBH Y NMPUHHATTI akrTa
YIIOBHOBXKCHUI CYO’€KT 3aBXKIU MOXKE 3aCTOCYyBa-
TH PO3CY/ HEJOOPOCOBICHO Ta BIAMOBHTH B CHPHUSHHI
MPHUBATHIN 0c001. €IUHUM MOXKJIMBHM BapiaHTOM 3aXH-
cTy (OKpiM MpOodiTaKTHYHUX 3aXOJIiB) Y TaKil CUTyarlil
MOYKe OyTH MOXKJTMBICTD OCKap)KEHHS aJIMiHICTPATHBHO-
ro akra abo BiZIMOBH B MOr0 MPHUHHSTTI, 10 CTAHOBUTH
OCTaHHIO CTaJi0 MPOIECIypH MPUHHATTS aaMiHICTpa-
THBHUX aKTIB.

XapakTepu3yloun aaMiHICTpaTHBHI aKTH SK CaMo-
CTifiHY opMy peaiizanii cy0’ekTamu mMyOIiYHOT aami-
HICTpalii aIMiHICTPAaTHBHOTO PO3CYY, LIFOCTPOBAHUM
BBaXKaeMO INpUKIaa, HaBeaeHnid P.B. MenpHU4YeHKOM y
JUcepTarii Ha TeMy «AJMIHICTpaTHBHO-IIPABOBI 3aca-
JIM TIOZIATKOBOTO KOHTPOIIO TpaHC(EpPTHOTO IIHOYTBO-

! Okpema aymka cymii Koucruryuiiinoro Cymy Vkpainu M.JI. Ca-
BeHka 1mon0 Pimenns KoncruryiiiHoro Cyny Ykpainu y chpasi moao
rpaBa BETO HAa 3aKOH NpO BHeceHHs 3MiH 10 Konctutyuii Ykpaiuu Bin
11.03.2003.

2 Tumomyk B.IT. AxMiHicTpaTHBHI aKTH: HpoLeaypa MPUAHSTTA Ta
npunuHeHHs Aii: MoHorpadis. Kuis : Konyc-10. 2010. C. 45.
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peHHS B YKpaiHi». ABTOp, 30KpeMa, JIOBOJIWTH, IO
MOJIATKOBHI KOHTPOJIb TPAHC(HEPTHOTO IIHOYTBOPEHHS
€ HaWOImbII Cy0’€KTHMBHUM 3 YCIX IHIIMX MOMJIMBHX
[IOJaTKOBUX 3000B’s3aHb IUIATHUKIB MOJATKIB 1 3aie-
JKUTh BUKJIFOYHO BiJ KBaiikamii i JT0oOpOCOBICHOCTI
MPAIiBHUKIB KOHTPOJIFOIOUOTo Oprany. Jl0BosYn HasB-
HICTh IMPOKOT JTUCKPEIIHHOCTI TTIOBHOBaYKEHh KOHTPO-
JIIOIOYMX OPTaHiB y TMpoIleci 3MIHCHEHHS TOJIaTKOBOTO
KOHTPOJIFO TPaHC(PEPTHOTO IIIHOYTBOPESHHSI, BUCHU ap-
TCYMEHTYE [1e TUM, 110 [IePEBipKa ILiH Y KOHTPOJILOBAHUX
oreparlisix € JOCUTh CKJIaJHUM 1 00’ €MHUM IPOIECOM,
KU TiepeOyBae Ha Mexi OyXTaiaTepchbKoro, (iHaHCOBO-
ro, CKOHOMIYHOIO aHalli3y, a TaKOXK Iependadae 3iiic-
HEHHsI aHalli3y PUHKY 31CTaBHUX OIepamiid. Y KOXHO-
My IHAMBiIyaJbHOMY BHIIQJKY [OBHHHI BH3HAYaTHCS
KITIOUOB1 (DaKTOPH, SIKI MarOTh CYTTEBUM BIUIMB Ha IIHY
TOBapiB (poOiT, mocayr) abo Ha NMPHOYTOK IUIATHUKA
nozatkiB. TakoX CJiJ| aKIIEHTYBaTH yBary, IO TPaHC-
(depTHE MIHOYTBOPEHHS CYTTEBO MU(PEPEHINIOETHCS 3a-
JIXKHO BiJ] CEKTOPY €KOHOMIKH, KOHKPETHOTO IIPeIMEeTa,
HOPOMIKKY Yacy, puHKY 30yTy ToI10. Bakko He moromu-
THCh i3 TE30¥0 MPO Te, 110 TTOBHICTIO YHUKHYTH JUCKpE-
[IHUX TTOBHOBa)YKCHBb MOJATKOBHX OPraHIB HE € MOX-
JIMBUM, OCKUIBKH L{IHOYTBOPEHHS MOYKE BH3HAYATHCH 32
JOIIOMOTOI0 PI3HUX METOIBS.

BBaxkaeMo 3a HEOOXiJHE IMiIKPECIUTH, MO peai-
3aIlist JUCKPEIIHHUX MOBHOBAXCHD /T Yac TPUHHSITTS
aJIMIHICTPaTUBHUX aKTIB € HAWOULIBII MOIIMPEHOI Ta
MPOOJEMHOI0 TIPAKTHKOK 3aCTOCYBaHHS aJMiHICTpa-
THBHOTO PO3CYyAy B ASUTLHOCTI MyOJIIYHOI aJMiHiCTpa-
1ii. [{e moB’s13aHO 3 BETMKOIO KiJIBKICTIO PI3HOMaHITHUX
aJIMIHICTPATUBHUX aKTIB 1 PillICHb, SIKI MOXKYTh ITPHIMa-
THCS MyOIYHUMU Cy0’€KTaMU Ta SKi HEMOXKIIUBO Bpe-
TYJIFOBATH 3 ypaxyBaHHSAM HaWMEHINUX JeTalei. YTiM,
3aXHUCT TPaB 1 3aKOHHUX 1HTEPECiB MPUBATHUX 0Ci0 BiJ
JUCKPELIHHUX 3JIOBKHUBaHb 3a0€3MeUy€eThCs IPOQiIak-
THYHUMH 3aX0aMu (IIPaBOBE BUXOBAHHSL, podeciiHmii
BiJI0OIp MOCAJ0BUX OCI0) Ta IPaBOM OCKAapKECHHS aJMi-
HICTPaTUBHHUX aKTiB y Cy/i. 3 OIVISIIY Ha I TOJIOBHUM
3aBJIAaHHSIM JIep>KaBH B IIiH cepi € He adCOOTHE Bpe-
TYJIFOBaHHS BCIX IPOLEIYPHHUX ACTIEKTIB IPHUHSITTS a/l-
MIHICTPaTHBHHX aKTiB, a 3a0e3MeUeHHS €JTHOCTI CYI0BOT
MIPAKTHUKH Y 1iil cdepi Ta eheKTUBHUI JT00Ip KaapiB Ha
rmocajy B MyOIiuHIN aMiHICTpaIlii.

Jpyroro (opmoro peaizaliii po3cyay B IisSUTBHO-
cTi myOmivHOl ajMiHICTpalii € YKIaJeHHs aaMiHICTpa-
THBHUX JOTOBOpIB. [IWTaHHS MPO CYTHICThH 1 MPAaBOBY
HOPUPOY AJAMIHICTPATHBHOIO JIOrOBOPY JOCI BUKJIHMKA€E
JUCKycii B HaykoBil Jiteparypi. 3okpema, B.C. Cre-
(daHIOK yBakae, MO aaMIHICTPAaTUBHUH JIOTOBIp — II¢
moOy/TI0BaHWH Ha IMyOIiYHO-TIPABOBUX HOpMax JIOTOBIp,
KA PErystoe JI00pOBUIbHE TOTOMKEHHS BOJI JIBOX
a00 OubIlIe Cy0’ €KTIB NPaBa, OJIMH 13 SIKUX € Cy0 €KTOM

8 Menbuuuenko P.B. AqMiHicTpaTHBHO-TIPaBOBI 3acaji MOAATKOBOTO
KOHTPOJIFO TPaHC(EPTHOTO ILIHOYTBOPEHHS B YKpaiHi : AMC. ... KaHJ.
opu. Hayk; JlepxaBHuil BuIMi HaBuanbHUN 3akian «KuiBcekuit Ha-
LIOHAbHUI €KOHOMIYHUI yHiBepcuTeT iMeHi Banuma I'etbmanay. Kuis,
2018. 227 c. C. 53-54.
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YIPaBJIiHHS, PO BCTAHOBIICHHS B3aEMHHX aJMIiHICTpa-
TUBHHX TpaBoBigHocuu®. 3i cBoro 6oky, K. K. Adanacs-
€B TIUIIE TIPO Te, IO aaMIHICTPATUBHUH JOTOBIp — 1I¢
JTOOPOBITBHA Yro/la IBOX Y OubIle cy0’€KTIB aJMiHi-
CTPaTHBHOTO IpaBa, OJMH (YU OUIBIIE) 3 AKUX Haiie-
HUH BIACHUMH 200 JEJICTOBAaHUMH IIOBHOBKCHHSIMHE Y
cepi epKaBHOTO YIIPABIIHHS 3 TPUBOJY BUPIIICHHS
MMUTaHb BUKOHABYOTO Y PO3MIOPSIUOTO XapaKTepy, sSKa
yKiajeHa y (opmi NpaBOBOIO akKTa, IO BCTAHOBIIOE
1XHi B3a€MHI IpaBa, 000B’SI3KH Ta BiAMOBITAIbHICTE .

HopmaruBHO-TIpaBOBe BWU3HAUCHHS aJIMiHICTPATHB-
HOTO JIOTOBOPY MicTUThCs B 1. 16 cT. 4 KAC VkpaiHu,
BIJIMOBITHO JIO SIKOTO aJMIHICTPATHBHHUU JOTOBIp —
CHUTBHUH TIPAaBOBUI aKT Ccy0’€KTIB BJIAJHHX MOBHOBA-
JKEHb a00 TIPABOBMI aKT 3a y4YacTi Cy0’€KTa BIaj-
HUX TOBHOB2)XCHb Ta I1HINOI O0COOM, IO IPYHTYETHCS
Ha iX BOJICY3TO/DKEHHI, Ma€e (opMy JOTOBOpPY, YIOJH,
MIPOTOKOTY, MEMOPAaHAyMYy TOIIO, BU3HAYA€E B3AEMHI
npaBa Ta 000B’SI3KM HOTO yYaCHHKIB y IyOiIiuHO-TIpa-
BOBI# cdepi i yKIIagaeThes Ha MiACTaBi 3aKOHY’.

BomHouac BapTo 3ayBaXkHTH, 110 HA HOPMaTHBHOMY
PIBHI TepMiH «aJMIHICTPAaTUBHUI JIOTOBIp» MiCTUTh-
Csl JIMIIE B MEXax NPOLECYaIbHOTO 3aKOHO/IABCTBA,
0 TPU3BOJAUTH JIO BIJICYTHOCTI €JIMHOTO PO3YMIHHS
CYTHOCTI Ta 3MicTy mi€i kareropii. Kpim Toro, Bumo-
T'H IIOJI0 YKJIaJIeHHs aJMiHICTPaTUBHOTO JIOTOBOPY Ta
3aCTOCYBaHHS aJIMIHICTPAaTUBHOTO PO3CYly IIiJl Yac
WOTro yKJIaJIeHHS] BU3HAUECHI JIUIIIE OKPEMUMH PO3pi3He-
HUMH HOpPMATHBHHMH akTaMu. Bce 1ie mMpH3BOIUTE 10
HEOJTHO3HAYHOCTI CYJIOBOT NMPAKTHKH Ta HEPO3YMIHHS
caMHuX Cy0’€KTiB MyOdiuHOI ajaMiHICTparii MpaBoBOT
TIPUPOJIM IIHOTO IHCTUTYTY. BiAMOBIHO, 11 BUPIIIICHHS
OUTBIIOCTI MATaHb, KI BAHUKAIOTH IT1J1 4ac 3aCTOCYBaH-
Hs aJIMIHICTPATUBHOTO PO3Cyny y chepi NIpUHHATTS a-
MIHICTPAaTUBHHUX JIOTOBOPIB, CJIiJl BHECTH 3MIiHHU JIO BiJI-
MTOBiTHOTO 3aKOHONIABCTBA, & CaMe — 3allPOBATUTH €IHUHI
MpaBWiIa YKJIAQICHHS aJMIHICTPaTHBHUX OTOBODIB Ha
PIBHI CIIEIiajIbHOTO aKTa.

3 IFOTO MPHUBOIY ILIKOM TOTOKYEMOCH i3 aBTOPHU-
TETHHUM IPEIICTABHUKOM CY/10BO1 T'iiiku Biiaju M.I. Cmo-
KOBHYEM, SIKUI BBAKAE, IO Y CIOBOCIIONYUYCHHI «aJIMi-
HICTPATUBHUIA IOTOBIP» KIIFOYOBUM € TEPMIH «JIOTOBIPY,
a OTKe, TIOHATTIO «a/IMIHICTPATUBHUIA JIOTOBIP)» TTOBHH-
Hi OyTH TIpUTaMaHHI BCi O3HAKU JIOTOBOPY SIK 3araib-
HOTO MPABOBOTO IHCTUTYTY B CHUCTEMI TpaBa YKpaiHu:
3rojia, cB00O/1a BOJICBHUSBIICHHS, PIBHICTh BOJICBUSBIICH-
Hs 1 B3a€MHa BiJINOBIIaIbHICTh. BoiHOYaC yueHH KpH-
THKYE Te3y PO Te, 1110 aMIHICTpATHBHUHN JIOTOBIp — I1e
TaKWi JIOTOBIp, Yepe3 KU OpraHu Jep KaBHOT BiaJd
Ta MICIICBOTO CaMOBPSIyBaHHs, IXHI TOCaI0BI 0COOU
BILTMBAIOTH Ha JIPYry CTOPOHY ab0 MPUMYIIYIOTH ii 10
BUMHCHHS I YW MPUHHATTS PillicHb. Y TEPMIiH «aJMi-

4 Cretanrok B.C. CynoBuii anminicTparuBHHiT npouec : MoHOTpadist.
XapkiB : Koncym, 2003. 464 c. C. 120.

> AnMiHiCTpaTHBHI OTOBOpH: peaiii Ta MepcreKTHBH : 10. 10-pigus
HezanexHocTi Ykpainu. Jlyrancek : PBB JIABC, 2004. 319 c. C. 89.

® KomeKkc aAMiHICTPAaTHBHOIO CyJOYMHCTBA YKpaiHM : 3aKoH BiJ
06.07.2005 Ne 2747-1V. Binomocti BepxoBnoi Paau VYkpainu Bin
09.09.2005. 2005 p., Ne 35, 35-36, 37, cTop. 1358, crarrs 446.
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HICTPaTHBHUI» BKJIAJICHO HE TIOHATTS «BJIaJa», «BIaJIHI
byHKIII», «BIaJHI TOBHOBAXKEHHS», a TE, IO e BUJI
JIOTOBOPY 3aCHOBaHWH Ha HOpPMax aJMiHICTPaTUBHOTO
npasa’.

3 omisiay Ha Te, MO aaMIHICTPAaTHBHOMY JIOTOBO-
py TpHTaMaHHa CBOOONA BOJICBUSIBIICHHS CTOPIH, TO
OCTaHHE € CaMOCTIHHOI (OPMOIO MPOSBY TUCKpPEIIii-
HUX TIOBHOB&)XEHb Cy0’€KTIB MyOJIIYHOI aJIMiHICTpaIlii.
AJIMIHICTpaTHBHI JIOTOBOPH CHPSMOBAaHi, Hacamrie-
pen, Ha 3a0e3reueHHs MyONiYHUX THTEPECIB JIepIKaBU
i cycminberBa. OCTaHHE O3HAYa€, MO IHCTUTYT alIMi-
HICTPATHBHOTO JIOTOBOPY 3aBX[H JICKUTH Y TUIOIIUHI
myONIIYHOT BJIaJM Y 3B’SI3Ky 3 peaizaiiero cyd’ ekTaMu
myOJIIYHOT aJIMiIHICTpaIlii CBOTX BJIaJIHUX TOBHOBaXKCHb.
3 omIsy Ha I CIiJl YiTKO PO3MEKOBYBATH KaTETOPIkO
aJIMIHICTPaTUBHUX JIOTOBOPIB y MyOIIIYHIH cepi AisiTb-
HOCTI OpraHiB JIepyKaBHOT BIIa (1 Ta MiCLIEBOTO CaMOBPSI-
JIyBaHHS BiJ] IHITUX KaTEropiil JOTOBOPIB y MPHUBATHO-
MIPaBOBIl cdepi.

Ha wHanry aymKy, 3acTOCYBaHHs aJMiHICTpaTHB-
HOTO PO3CYIy Wil Yac YKJIaJCHHS aJMiHICTPaTUBHUX
JIOTOBOPIB MOXJIMBE TPhOMa OCHOBHUMH CIOCOOaMH:
1) Oe3mocepeIHbO HIIFOBAHHS YKJIAJICHHS aIMIHICTpa-
THBHOTO PO3CYMy; 2) BH3HAYECHHS YMOB BiJIIIOBIJIHOTO
aJIMIHICTPaTUBHOTO JIOTOBOPY; 3) 3/1MCHEHHS KOHTPO-
IO 32 JIOTPUMAaHHIM YMOB aJIMiHICTPaTHBHOTO JIOTOBO-
py. B koxxHOMY 0€3 BHHATKY BHUNAJIKY Cy0’€KT yOmi-
HOT ajMiHiCcTpaIllii MOBMHEH MaTH MPaBOBI MiJCTaBH Ta
HEOOXIHUI 00CAT TOBHOBKEHB ISl YKIIAJICHHS aJIMi-
HICTPaTUBHOTO JI0roBopy. Cepiio3HOI0 MpoOIIeMOro BBa-
JKAEMO Te, MO JIOTeNep 3aKOHOJIABCTBO YKpATHH YiTKO
HE BH3HAYa€ CUCTEMY aJIMIHICTPATHBHHX JOTOBOPIB.
Ha piBHI paBOBOi TOKTPHUHU 3HAXOIUMO Pi3HI i JOCHUTh
4acTo JiaMeTpajbHO MPOTHUIICKHI TO3HMINIT MO0 PO3y-
MIHHSI CYTHOCTI aJIMiHICTPaTHBHUX JOrOBOpiB. Bpaxo-
BYIOUH T€, 1[0 KIIFOYOBOK YMOBOIO aJIMiHICTPAaTHBHOTO
JIOTOBOPY € HasBHICTh TUCKPELIHIX TOBHOBAXEHB, TO
[paBOBa HEBU3HAUCHICTh 3aKOHOMIPHO 3yMOBITIOE Pi3HY
[PaBO3aCTOCOBHY Ta CY/IOBY IPAKTHKY.

HactynHoro (opmoro peamizalii aaMiHICTpaTHBHO-
rO PO3Cyay MPOTOHYEMO BHJIUISATH aKTH-Jii MyOIigHOT
aaminictpamii. Cii 3a3Ha4nTH, IO CYJ0Ba MPAKTHKA
OCKapyKEHHsI 3aCTOCYBAHHS aJIMiHICTPATUBHOTO PO3CY-
Jly TIJT Jac 3MiHCHEHHS aKTIiB-Jid € HE3HAYHOIO, He3Ba-
JKalouW Ha BEJMKY KUIBKICTH MOPYIICHb y IiH cdepi.
Taka cuTyallist OB’ s13aHa 3 THM, 1110, O-MIEPIIIE, ChOTOI-
HI Maiibke BiJICYyTHI HOPMAaTHBHI IMiJICTABH 3aCTOCYBaH-
HS TaKUX akTiB-Jid, a MO-JApyre, OIIHKA 3aKOHHOCTI
3aCTOCYBaHHS aKTiB-Iill BUIAETHCS HEMOXKITUBOO 3 OT-
TSIy Ha CKJIAIHICTh i€l TPOLEYPH.

B naykoBiit siTeparypi akTH-Iil MyOJi4HOT aaMiHi-
cTpalii BU3HAYAIOTHCS K O(DilikHI pileHHs cy0’exTa
myOIIYHOT aJMIiHICTpallii, 110 BUKOHYIOTHCS Ha OCHOBI
Ta BIAMOBIJHO J0 HOPM aJMIiHICTPaTUBHOIO IpaBa y
(GopMi MEBHUX IHTEIEKTYyalbHO-BOJIBOBUX 1 (PI3UUHHUX

7 CmoxoBnd M.I. AnMiHiCTpaTHBHHI JIOTOBIp: MPUMYC 4YH BOJICBH-
sIBJICHHA. AJMiHICTpaTHBHE cymounHcTBO. Ne 1-2. 2012. C. 232-248.
C. 233.
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JIH Ta BTUTIOIOTH IyOJIIYHO-BIIA/IHE BETIHHS 3 KOHKPET-
HOI FOPHUJINYHOI CIIPaBH, IO COPSIMOBAHE HAa PETYIIO-
BaHHs CYCIJIBHHX BiZHOCHH y meBHiil cdepi®. Cepen
MIPUKJIAJIB aKTiB-I1i MOXXKHA HaBECTH TaKi: 1) MomaHHs
3BITIB, 3aITUTIB; 2) IPOBEJICHHS OMUTYBaHb; 3) KepyBaH-
HS JIOPOXKHIM pyxoMm; 4) BimiOpaHHs TpoO MPOayKIi
JUTS. BU3HAUCHHS 11 IKOCTI; 5) 3aTpUMaHHS MPalliBHUKOM
MIJTIIIT TPaBOMOPYITHHKA TOIIO.

BapTto 3ayBakuTH, 10 3aCTOCYBaHHS aKTiB-Iiil 00-
MEKEHO OKpeMHUMH (aKTOpaMH, cepel SKHX MOKHA
3rajaté crenudiky iXHbOi JISUTBHOCTI, HEOOXIIHICTh
OINEePaTUBHOTO BHPIIICHHS CUTYyallil, 0COOJIMBI YMOBH
MPaBO3aCTOCYBAHHS, MOTPeda y HAUTIPOCTIIIOMY JIOBE-
JICHHI JI0 ajjpecara 3MicTy akta Torio. OTxe, MOXKEMO
3pOOUTH BUCHOBOK, IO aKTH-JIii TOBHHHI 3aCTOCOBYBa-
THUCS BUKIIIOUYHO Y BUNIAIKaX, KOJIM BUKOPHCTAHHS 1HIIOT
(dbopMH TISUTBHOCTI MyONiYHOI aJMiHICTpalii € Hemo-
OIJTPHAM YW HeparioHaibHUM. Hampuknan, ¢izudne
PETYINIOBaHHS JOPOKHBOTO PYXY € 3HAUHO OUIBIN OTie-
pPaTHBHUM CIIOCOOOM BIUIMBY Ha MOBEIIHKY JIFOICH, HIK
NPUHHATTS 1HIWBITYAIbHUX aJMIHICTPATHBHHUX aKTIB
I0/T0 KOKHOTO BIIACHUKA TPAHCIIOPTHOTO 3aC00Yy.

UYerBepra (opMa 3acTOCYBaHHS aJIMiHICTPATHB-
HOTO PO3CYyIy B JIsJIBHOCTI MyONiYHOI aaMiHiCTparii
MIPEICTaBICHa MOXIIUBICTIO YIIOBHOBOKCHHUX Cy0’ €KTIB
npuiiMaTH OCOOJUBI aKTH TuTaHyBaHHsA. B.M. Ilmimkin
BH3HAYAE aKT IUTAHYBAHHS SIK PI3HOBUJI PillICHHS Cy0’ €K-
Ta MyOaiYHOT aaMiHICTpaIlil, 3MiCTOM SKOTO € CUCTeMa
B33a€MOIIOB’ SI3aHUX, TIOCTHAHUX 3araJlbHOI0 METOIO KOH-
KpPETHO BU3HAYCHHX 3aBlIaHb 1 3aXO0/IiB, sIKi Tpeba 3iiic-
HUTH Yy BU3HAUYCHIM MOCIIJOBHOCTI Ta y BCTAHOBIICHI
CTPOKH KOHKPETHO BKa3aHuM BUKoHaBIieM®. [Ipemerom
PETYNIOBaHHS aKTiB IUIAHYBAHHS € IHUTAHHS IPaBOBOI
Ta OpraHi3amiiHOl NisTIHLHOCTI MyOJIYHOT aJMiHICTpa-
1ii, 11 3aBnaHHs Ta QyHKIII, a came: aaMiHICTpaTUBHE,
KOHTpOJIbHE, HAIISIOBE, KOOpAWHALINHE, KaapoBe Ta
oprasizaiiiiHe 3a0e3neyeHHs aaMiHicTpyBaHHs. [1nanu
pOOIT MOXYTh OXOIUTIOBATH SK YCKO CHCTEMY OpraHiB
myOJIIYHOT aIMiHICTpaIlil, TaK i OJMH aIMIHICTpATUBHUN
OpTraH OKpeMo.

TpanuiiitHO OIIHIOIOYH MOYJIUBICTH MPOTHIIPABHO-
IO 3aCTOCYBaHHS aJIMIHICTPATUBHOTO PO3CYIY 3 METOIO
MOPYIICHHS MTPaB 1 3aKOHHUX IHTEPECIB MPUBATHHX 0Ci0,
3a3HAUYMMO, IO TUCKPEIlis YIOBHOBAKECHUX OPTaHiB y
OUX BiJHOCHHAX IIPOSIBIIETHCS MIOAO TAKUX MUTAHB!
1) oOpanHs cepu TiSUTBHOCTI IS TUTaHYBaHHS; 2) Bpa-
XyBaHHS PE3yJbTATIB 3MIHCHCHHS TOMEPEHIX IUIaHIB;
3) BU3HAUYCHHS HANPYKEHOCTI TUTaHIB; 4) BCTAHOBIICHHS
00CATY KUTbKICHUX 1 SIKICHUX IOKa3HWKIB YIS TIAHIB;
5) oOMexeHHsI CTPOKY JUTsl BAKOHAHHS TUIAHY.

Kpim Toro, 3ayBaknumo, 110 MpOIeaypa IPUHHATTS
AKTIB IJIAHYBaHHSI CKJIAJIAEThCS 13 TAKUX T SITH CTaIii:
1) po3poOiyieHHs 3aBIaHHS IOJO0 MiATOTOBKH IIJIaHY;

8 BaranbHe aaminicTparuBHe npaso : migpyunuk / [.C. I'puieHko,
P.C. Menbuuk, A.A. Tlyxrenpka Ta inmi; 3a 3ar. pen. 1.C.. I'puineHka.
Kuis : FOpinkom InTep, 2015. 568 c. C. 326.

® [Tnimkin B.M. Teopist ynpasninHs opraHaMu BHYTPILIHIX CIIPAB : Mijl-
pyunuk / 3a 3ar. pen. F0.®. Kpasuenka. Kuiz : HABCY, 1999. 702 c.
C. 451.
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2) 30upaHHs TPOIO3UIIIH 10 MPOEKTY IJIaHy; 3) CKJia-
JaHHS Ta Y3TOLKEHHS NPOCKTY IUIaHy; 4) IMPHHHATTS
aKTa IUIAHYBaHHS; 5) MyOITiKaIlis 9M 1HIIIe TOBEJICHHS JI0
BiJIOMY aKTa IUTaHyBaHHs. BilMoBiIHO, OKpeMi MPOsiBU
JIUCKPEIIHHUX TOBHOBaYKCHb MOYKJTMB1 Ha KOXKHIH cTaii
po3poOiieHHs MmiaHiB. 30Kkpema, cy0’ €KT ImyOImiyHOi aj-
MIHICTpaIlii BU3HAYA€ 3aBJaHHS MO0 IMiJrOTOBKH TLIa-
Hy; 30Mpae Ta aHai3ye MPOMO3HUIIT 10 MPOEKTY IJIaHYy;
TOTy€ TIEPIIUIA MPOCKT IUIaHy; JOCTIKY€E Ta BPaXxOBy€e
MIPOTIO3UIIIi Ta 3ayBa)KCHHS JI0 MPOEKTY TUIaHY, a TAKOXK
puiiMae Ta myoJIiKye ocTarouHuid riaH. OueBUIHO, 1110
BCl BKasaHi il 3a1ekarb Big BOJI [MOCAJIOBHX OCIO, sSIKi
0epyTh y4acTh y po3poOJICHHI aKTa TUIaHyBaHHS, TOMY
BPETYJIFOBAHHS aIMIHICTPATHBHOTO pO3Cymy B ik chepi
3HAYHO BIUIMHE Ha IUIAHYBAJbHY AISIBHICTH Y JepiKaBi
3araiom.

Ha mepmmii mormsix BUOA€ThCS, MO TUIAHYBAaHHS [Ti-
SITBHOCTI TIYOJIIYHOT aIMiHICTpAaIlil He CTOCY€EThCS CTa-
HY JOTPUMAaHHS TIpaB i 3aKOHHHUX 1HTEPECiB MPUBATHUX
oci0. HaBnaku, miaHyBaHHS 3A€ThCS IHCTPYMEHTOM,
SIKMH CITPOIIYE JSUTBHICTh CaMiil aaMiHICTparlii, a TOMy
BOHa Mae OyTH 3alliKaBJIeHa B HbOMY 1, SIK HACIIJIOK,
CIPUATH 3a0E3NCUCHHIO 11 HAJICXKHOCTI. BTiM, HEe BapTo
3a0yBaTH, 110 OCTATOYHOK METOK JisTIbHOCTI MyOsi-
HOT agMiHICTpallil € peaizallis npaB i 3aKOHHUX 1HTe-
peciB TPOMAJISIH Ta FOPUINYHUX OCI0 NUIIXOM HallaHHS
iM aaMIHICTPATHBHUX IMOCITYTI YU BUPIMICHHS 1HIIMX
aJIMIHICTPaTUBHUX cripaB. [lmaHyBaHHS B TakoMy pasi
BUKOHYE pOIIb KaTaji3aropa MisTIBHOCTI IOCAJIOBHX
0ci0, a TakoX BH3HAYa€ TEPENiK MPOOJIECMHHX TMHTAHb,
SIK1 TIOBUHHI BUPIIMIUTHCS MyOIIYHOIO aJMIHICTPAIIilO B
HaHOMmKIOMy MaiOyTHEOMY. ToMy Cy0’€KTH IyOIiaHOT
ajZIMiHICcTpaii 3aliKaBliecHI B 3aHMKCHHI MMOKa3HUKIB Y
aKTax IUIAaHYBaHHS Ta iX MOZOBKCHHI Ha OLIBII TpHBa-
JIUA CTPOK.

[MpuitaaTTst 30alaHCOBAHUX AaKTiB IUIAHYBaHHS Ta
KOHTPOJIb 3a IX peali3alicio 3a0e3nedyeThesl IUIIXOM
BILUIUBY I'POMAJICBKOCTI Ha IIPOIIeC iX CTBOPEHHS. 30Kpe-
Ma, MPEACTAaBHUKHA T'POMAJICHKOCTI MAIOTh MOXKIIHBICTh
SIK BHOCHTH HPOIO3HIIii IIe JO PO3POOICHHS IIPOCKTY
IUTaHY, TaK i MyONiKyBaTH 3ayBaKEHHS IO ITirOTOBIIE-
HOTO TpoekTy. BomHodac mpoOIeMor0 HOPMAaTHBHOTO
PETYIIIOBAaHHS aJMIiHICTPATUBHOTO PO3CYAy B IpoIeci
pO3poOJIeHHS aKTIB IUIAHYBaHHS € BiJICYTHICTb YiTKOi
BUMOTH 3aKOHOJABCTBA IIOJI0 BPaXyBaHHS IIPOIO3HIIIT
TPOMAJISTHCHKOTO CYCIUIBCTBA IMiJl Yac pPO3POOJICHHS
TUIaH1B.

Ha mnpaxTuiui crnocrepiraerbCsi cUTyalis, 3a SKOi
opranu IyOmiYHOi aaMiHICTpalii, HE BpPaXOBYIOUU
3ayBaKCHHS Ta IPOMO3UINI TPOMAJICHKOCTI, Mpuiima-
I0Th 1 MyOITiKyI0Th Hee(DeKTHBHUIT BapiaHT IUIaHYy, IKAN
Jla€ 3MOTY TIOCAJIOBHM 0Cc00aM HeI0allo CTABUTHUCS JI0
BUKOHAHHS CIIy>KOOBUX OOOB’SI3KiB 1 HEJOOPOCOBICHO
peali3oByBaTH BJIAaCHI IOBHOBaXCHHs. ToMy HamIow
MPOIO3UIIEI0 00 BJIOCKOHAJCHHS 3aKOHOIABCTBA
B 1ii cdepi Oyne 3anpoBapKEHHS MPsIMOi BUMOTH J10
oprasiB myOni4HOi anMiHicTpanii a0o BpaxoByBaTH
MPOIO3UIIii I'POMAJICHKOCTI, a00 HaJaBaTH BHYCPITHY
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BIJIMOBIJb 13 3a3HAUCHHSIM IMPHYUH BiIMOBH y Bpaxy-
BaHHI.

HactymHoro ¢opMoro peamizariii - aJMiHICTpaTHB-
HOTO pO3Cyny B JISUTBHOCTI IMyONivyHOI aaMiHicTpalii €
BUKOPHUCTAHHSI HEK IPHUBATHOIPABOBHX IHCTPYMEHTIB
JUTs 3a0e3reveHHs] eeKTUBHOTO (PYyHKINOHYyBaHHs. He-
3BaXKAOUM HAa TMyOJIIYHO-NIPABOBY CYTHICTH JICPKaBH,
3aKOHOJIABCTBO YKpaiHHU, TaK caMo, SIK 1 TIPaBOBI CHCTe-
MH OUTBIIIOCTI KpaiH €BPOIH, 3aKPIIUIFOE OKPEMY TPYITY
MIPUBATHOIIPABOBHX 1HCTPYMEHTIB, 3aBISKH SKUM 3[IiiC-
HIOETBCS PETYJIFOFOUYHIA BILIMB Cy0’ €KTIB ITyOJIIYHUX aMi-
HICTpaIliid pi3HOTO PIBHS Ha MPUBATHOIIPABOBI BIIHOCH-
HH, 1110 3a3BUYaii BUHUKAIOTh Y c(hepi rocrnosaproBaHHsl,
(hbiHAHCIB, COIIANILHOTO 3aXHCTy HACENICHHs, iH(pOopMa-
HIHHOTO 3a0€3MeUeHHS TISUTbHOCTI JISPKaBU TOIIO.

Bigmosigao 110 ¢T. 167 LuBiTbHOTO KO/IEKCY YKpa-
iuu'®, nepkaBa Ii€ y IUBLIBHUX BiIHOCHHAX Ha piB-
HUX TpaBaxX 3 IHIIMMH YYaCHUKAMHU I[IMX BiIHOCHH.
Ilpu 1poMy JepikaBa MOXKE CTBOPIOBATH FOPHIMYHI
0CO0M MPHUBATHOrO Ta MyONIYHOTrO TpaBa. bykBaibHE
TIYMaueHHs] HaBEICHOI HOPMH Jla€ MiJCTaBU CTBEp-
JUKyBatd, mo [[WBiIbHUNA KOJEKC J0 MPUBATHOMPABO-
BHX THCTPYMEHTIB MyOJIIYHOI aJMiHICTpallii 3apaxoBye
MPaBO 3aCHOBYBATH IOPUIWYHI 0COOM Ta OpaTH y4acTh
B YIIPaBJIiHHI IX JisUTbHICTIO. BogHOYac mopsiz i3 moso-
xeHHsiMu LK Ykpainu 3Ha4Ha rpyna HopMaTuBHO-TIpa-
BOBUX aKTIB MICTHUTh HOPMH, SKHUMH 3aKPITUTIOIOTHCS
W 1HII T[PUBATHONIPABOBI I1HCTPYMEHTH isTIBHOCTI
cy0’exTiB IyOIiHOI agMinicTpariit,

HapemTi, octanHboI0 (hopMOIO peaiizamii aamiHi-
CTPaTHBHOTO PO3CYAY B MISUTBHOCTI MYyONIYHOT ammi-
HICTpallii € NMPUIHATTS HOPMATUBHUX AaKTiB, SIKI BiJ-
PI3HSIOTHCS BiJl 1HIIUX AJMIHICTPATUBHUX aKTIB THM,
IO BCTAHOBJIOKOTh, 3MIHIOIOTh UM CKACOBYIOTh HOPMHU

0 [IuBinbHui Komekc VYkpainum @ 3akoH VYkpaini Big 16.01.2003
Ne 435-1V. Binomocti BepxoBHoi Pagu Ykpainu. 2003. Ne 40. Cr. 356.

1 MenbryHo B. JI. AAMHHHCTPAaTHBHO-IIPAaBOBOE DPEryJMpOBaHKEe U
aIMHHICTPATHBHO-IIPABOBBIE PEXKUMBI B chepe MpearpHHIMATEIBCKON
nesrenbHocTH. Mocksa : Boarepe Kiysep, 2008. 160 c. C. 48.
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IpaBa — 3arajibHOO0O0B SI3KOBI TIPAaBHJIA TIOBEAIHKH, 1110
3aKPIIUTIOIOTHCS Ta OXOPOHSIIOTHCS IEPIKABOIO.

BonmHoyac mpaBoOBEe pEryNIOBaHHS aIMiHICTpATHUB-
HOTO pO3CYAy Mifi 4ac MPUUHSITTS HOPMATHBHUX aK-
TIB HE € iJIcaJIbHUM 1 TIOTpeOye BHECEHHS PsIy 3MiH,
saKi O CTOCyBajJMCsS TaKkuX MUTaHb: 1) BCTAHOBJICHHS
000B’s13Ky MyOJIIYHOI aJMIiHICTpaIlii HAJEKHUM YUHOM
BpaxoBYBaTH KOMEHTApi, 3ayBa)KCHHS Ta IPOIO3UIIIT
TPOMAJICBKOCTI JI0 MPOEKTIB aKkTiB (IIJIIXOM BHECCHHS
BIJIMOBITHUX 3MiH JO TIPOCKTY UM HaJaHHS BUYEPITHOT
apryMeHTarii mpo BiIMOBY); 2) BU3HAYCHHS TPiOpH-
TETHUX HAIMpPSMIB MPABOBOTO PETYIIOBAHHS 3 METOI
YHUKHCHHS 3JIOBXHBAHb y il cepi; 3) OLIbII 1eTaib-
HO Ta KBai(hiKOBAHOT aHTHUKOPYIMIIHHOI EKCIEepTH3U
MPOEKTIB HOPMATHUBHUX aKTiB TOIIO.

BucHoBku

[TincymoByroun anamiz ¢GopMm peaiizaiii ajaMiHi-
CTPAaTUBHOTO PO3CYIy B MisTILHOCTI MyOJiYHOT aJMiHi-
CTparii, MOKHa 3a3HAYNTH, 1[0 3aCTOCYBaHHS JUCKpe-
IAHUX NOBHOBAXKEHb € CKJIAJIO0BOI0 YACTUHOIO Maiike
BCIX (OPM MiSTTBHOCTI Ta MPOIEIYp YIOBHOBAKCHHUX
oprauiB. lle € oueBMmHNM 3 ODIALY HA TE, IO BHUPI-
IICHHST OyAb-AKOi aJMiHICTPaTHBHOI CIIPaBH, HaJlaHHS
Oyp-sikoi TociryT 200 HaMaraHHs BPETYIIOBaTH OyJib-
SIK1 BIITHOCUHH 3yYMOBJIFOIOTH HEOOX1THICTh TITYMa4eHHS
HOPM IIpaBa Ta OIIHKN KOHKPETHHX >KUTTEBHX 00CTa-
BHH. BiJINoOBiTHO, BCS Taka iHTEJICKTyallbHA JISUTbHICTh
TIOB’s13aHa 1 3 BOILOBUM aCHEKTOM IICHXOJIOTI1 JIFOMUHH.

[IporioHyeMO BHOKpPEMITFOBATH TakKi (OPMH peai-
3amii aIMIHICTPAaTHBHOTO PO3CYIY IiJl Yac 3MiHCHEHHS
MyOIIYHOIO aJIMIHICTPAIIEI0 TAKKX HANpsIMIB CBOET Jii-
SITBHOCTI, SK: 1) TIPUAHSTTSA aaMiHICTPATUBHUX aKTiB;
2) YKIQJCHHS aaMIHICTpaTHUBHUX JOTOBOPIB; 3) BUH-
HEHHsI aKTIiB-Iid MmyOmyHOi amMiHicTparii; 4) po3po-
OJICHHS aKTIiB IUTAaHYBAaHHS; 5) BUKOPUCTAHHS IpUBAT-
HOIPABOBHUX 1HCTPYMEHTIB JIsIIBHOCTI; 6) MPUHHATTS
HOpPMATHUBHUX aKTiB.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/19
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Reflection of the essence of state sovereignty: political and legal analysis

Pivnev Yaroslav
Lawyer, Ukraine

The article provides a comprehensive analysis of the essence of state sovereignty. The stages of its formation and
consolidation in the legal system are investigated. The basic directions of its expression and influence at realization
of the international legal personality are revealed. A number of fundamental acts of European states have been
considered and analyzed, which consolidated the principle of state sovereignty. Substantive study of the basic
theories of intelligible content of state sovereignty. A comprehensive study of legal opinion is conducted on the
limitation of state sovereignty. At the same time, opinion is expressed regarding the limits of state sovereignty with
the participation of the state in international organizations, the problem of limiting state sovereignty is considered.

The external and internal form of limitation of sovereignty of the state is analyzed, where external factors of
restriction of sovereignty are the detection of the internationally accepted obligations accepted by the state, which are
enshrined in the generally accepted norms of international customary law. It is noted that the peculiarities of realization
of sovereignty in the conditions of state membership in complex intergovernmental organizations is an actual problem.
, in relation to which the legal science and practice have not yet been elaborated on a universal approach.

Descent of the only formulated notion of state sovereignty in international legal acts allows us to investigate the
views of leading researchers, generalize the scientific knowledge obtained in the process of studying the essence of
state sovereignty. The essence of state sovereignty is characterized as an inalienable legal feature of an independent
state, which symbolizes its political and legal independence, higher responsibility and value as the primary subject
of international law. State sovereignty as a special subject of political relations is characterized, which is a criterion
by which it is necessary to distinguish the state from other formally-legal unions.

BinoOpaxkeHHsI CyTHOCTI 1epKaBHOI0 CyBepeHiTeTy: NOJITHKO-NPABOBUI aHATI3

Ilignees Apocnaes I2oposuy
fopucm, Yxpaina

Beryn

dopmyBaHHS i€l IEp:KaBHOTO CYBEPCHITETY Ha-
Jigye 0araTtoBIKOBY iCTOpit0. 3aKJIaJCHHS MPHHIUITY
JICpXKABHOTO CyBEpeHITeTy Oe3mocepeHbo Oepe CBiid
moyarok Bij enoxu CepenHboBiUYS. 31 3MiHOK TOJITH-
KO-TIPAaBOBUX TONDIAIB i HANPSMY PO3BUTKY IEpiKaBU
BiIOyBa€ThCS 1 TpaHC(OpPMAITis MEPBICHOTO 3MICTY Te-
opii JIep>KaBHOTO CYBEPCHITETY.

JocmipkeHHsSIM TIPUHIAITY IepKaBHOTO CyBEpeHi-
TeTy 3aliMaJINCh Taki BHJATHI BYeHi, sk B. IlleBos,
B. Bacunenko, M. baitmyparos, 0. Bomomms, 1O. To-
muka, I1. Coxanp, JI. Hamusaiiko, 1. SIkoBrok, M. Ilami-
eHko, 3. bayman, I. Tynkin, A. JImitpieB, E. Ycenko,
B. Ka6umes, B. bytkeBuu, A. Moicees Ta iHIII.

MeTo10 cTaTTi € KOMIUIEKCHE BHUBUCHHS CYTHOCTI
JICPXKABHOTO CYBEPCHITETY, (POPMYBaHHS KOHIICTIIIIH
1oro mpaBOBOI MPUPOAH, a TAKOXK BILUTUB Ha 3a0€3IeUCH-
Hsl MDKHAPOJIHOT MPaBoCy0’ €KTHOCTI.

Buxnan ocHOBHOTO MaTepiaiy

Po3BHBaOUM AyMKy IIOI0 TeHE3W KOHIIEMIi CyBe-
PEHITETY, BAPTO BKA3aTH, 110 BOHA SABIIE COOOIO PE3YiIb-
TaT MEBHUX ICTOPUKO-TOJITHYHUX BiTHOCHH. 3 I[OTO
npuBoay I. €iTiHeKk 3a3Hayae, 10 CYBEPEHITET 32 CBOIM
ICTOPHYHUM IOXOPKEHHSIM € YTBOPEHHSIM IIOJIITHYHHIM,
TAKUM, IO JIKIIE 3r0J0OM IIEPETBOPHIIOCSA Ha IPaBOBE.
Sk yXe 3a3HaYANOCh paHille, MEepPeayMOBOIO 3aKia-

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/19
WWW.REOS.UNI-GOETTINGEN.DE

JICHHsI KOHIICTIIIIT CYBEPEHITETY CTaj0 MOJMITUYHE KHT-
11 CepennpoBiuus. Came y el mepioj] BiIOyBaeThCs
MEPEOCMUCIICHHSI TAaHYIOYOTO MTOBHOBIANIS NICPIKaBH,
sIKa TIOBUHHA OyJia y BaXKKiii 00pOTHOi 3aBOIOBATH CBOE
MIPaBoO Ha ICHYBaHHS. BiAmoBigHO uepe3 1e 3 sSBIsIETh-
¢s1 HeOOX1THICTh (hOpMYITIOBaHHS 1j1ei cyBepenitety. Lls
i71esl 3aKpiluiIa TepeMory Jep>KaBH HaJl BOPOXKHMH 11
BEPXOBCHCTBY 1 HE3AIICKHOCTI CHIIaMH®.

AHa3yI09N CyTHICTh TOHATTS JCP)KaBHOTO CyBe-
penitery, M. MapueHKo BHIIE ABa acIEKTH — (op-
MaJIbHO-IOPUINYHUH (I1e CBOEpiTHA IOMITHKO-IIPAaBOBA
¢dopma mep:kaBHOTO CyBepeHiTeTy) i ¢akTndnuil (iforo
MarepialbHUH 3MICT).

VY mporeci po3BHTKY JepkKaBH HOTrO OPHIMYHA
(momiTuKO-TIpaBOBa) (hOpMa 3ANUIIAETHCS HE3MIHHOIO,
TOJI SIK Horo (hakTUYHA CTOpPOHA (MaTepiadbHHIA 3MICT)
MOJKE 3a3HaBaTH ICTOTHHX 3MiH, KOJIMBAIOYKMCEH BIf
HAIOBHEHHS ICPyKaBHOI BIAJH 1 BOAHOUYAC JEPKaBHOTO
CYBEPEHITETY PeabHUM IMOJITHKO-IIPABOBUM 1 MaTepi-
AITBHUM 3MiCTOM?.

Sk caymHo minkpeciioe B. benepniena, cyBepeniteT
€ OIIHIEIO 3 ICTOTHHMX O3HAK JICPKaBH, il MOXKITUBICTIO
MOBHOIIPABHO 3MIHCHIOBATH BHYTPINIHBO- Ta 30BHIII-
HBOTIOMITHYHI CHpaBH, HE MOIYCKATH BTPYYAHHS Y

! Cigamr M. 3apomkeHHs inei CyBepeHiTeTy: iCTOpHUYHI MeperyMo-
Bu. Qopym mpasa. 2014. Ne 3. C. 339. URL: http://dspace.nlu.edu.ua/
bitstream/123456789/7983/1/Sivash_2014_3.pdf.

2 SIkosiok 1. JlepkaBHUI CyBEpEHITET HALIOHAIBHUX JIEPIKAB Y CKIA/1
€Bporneiicbkoro Corosy: npodnemu BU3HaYeHHs. BicHuk Akanemii npa-
BOBHX Hayk Ykpainu. 2004. Ne 3 (38). Xapkis : IIpaso, 2004. C. 123.
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CBOKO JIISUTHHICTh 1HO3EMHHX JICpXKaB Ta IHIIMX BHY-
TPIIIHBOJCPKABHHUX CHJI (OpTaHi3aiii).

JocmiaHuIs BKa3ye, M0 CYBEPEHITET XapaKTepu3ye
JICpXKaBY SIK 0COONMBHI Cy0’ €KT MOJIITHYHUX BiTHOCHH,
SIK OCHOBHHH CKJIQIHUK MONITHYHOI CHCTEMH CYCIIIIb-
CTBa Ta SIBJIAE COOOK KPHUTEPii, 3a JOMOMOTOK SIKOTO
CJIIJT BIPI3HSITH JIepKaBy BiJ| 1HIIKUX (pOpMaIbHO-TIpa-
BOBHX COI03iB°.

Po3rnsmatoun muTaHHS CYTHOCTI IEpKaBHOTO CyBe-
PEHITETY, AOIIBHO MPOBECTH aHaJli3 OCHOBOTIOIOKHUX
AKTIB €BPOICHCHKUX JICPKaB, SIKi 3aKPIMUIA TOJIOKCH-
Hs 1010 3a0e3MeYeHHs W peaizaiii NMpUHIUIY Jep-
YKABHOTO CYBEPECHITETY.

Jexmapariist po JepKaBHUA CYBEPEHITET YKpaiHu
Bix 16.07.1990 poky BU3HaYMIIA JICPKABHUIA CYyBEpEHi-
TET SIK BEPXOBEHCTBO, CAMOCTIHHICTD, IIOBHOTY 1 HEMO-
JUTBHICTh Biagu PecnyOmiku B Mexax ii Tepuropii Ta
HE3aJISKHICTh 1 PIBHOMPABHICTh Y 30BHINIHIX 3HOCH-
Hax*.

VY cBor uepry, Koncrutyiisi YkpaiHu 3aKpiIlIioE,
mo YkpaiHa € CyBEpeHHOK 1 HE3aJIe)KHOI, JEMOKpa-
THYHOIO, COIIaJIFHOIO, TIPaBOBOIO JepikaBoro. CyBepe-
HiTeT YKpalHH TOIUPIOETHCS Ha BCIO 11 TEPUTOPIIO’.

Bignosimao mo Kouctutymii IlopTyraiabchkoi
PecnyOmixu, IlopTyramis — cyBepeHHa pecmyOdi-
Ka, 110 3aCHOBaHa Ha I10Ba3l JIFOACHEKOI 0COOMCTOCTI
1 Ha HapOJHOMY BOJICBUSIBICHHI T4 CTaBUTh 32 METY
MoOyI0BY BUIBHOTO, CIPaBEUIMBOTO Ta CONIAapHO-
ro cycminbcTBa. JlepkaBa 0a3yeTbcs Ha HAPOIHOMY
CyBEPEHITETI.

Koncrutymis ['perii Bkasye, 1o GyHIaMEHTOM Jiep-
YKaBHOTO JIaJy € HApOJHUIA cyBepeHiTeT. Bes Biana mo-
XOIIUTh BiJl HAPOY, € JJIs Hapomy Ta Hamii. ['pemis, 10-
TPUMYIOUNCH 3arajJbHOBH3HAHUX HOPM MIKHAPOIHOTO
mpasa, IparHe 10 3MIITHEHHS MUPY, CIPaBeUTUBOCTI, a
TaKOX JIJIS1 PO3BUTKY JPYKHIX CTOCYHKIB Mi>K HApOJIaMu
Ta epKaBaMH.

3a Koncrutyniero PecrmyOmiku Kinp, nepxkasa €
HE3aJIC)KHOIO Ta CYBEPEHHOIO PECITyOITiKOIO.

VY BerymHoMy po3aiii Korcruryiii KoposiBersa Ic-
MaHii 3aKpiruIeHo, 0 HAPOAHUHA CyBEPECHITET HATICKHUTH
ICTIaHCHKOMY HApOY, BiJ SIKOTO OXO/ISATH TOBHOBAYKEH-
HSI IepIKaBH.

Binmosinao mo Koncrutymii Pecny6niku Bonrapii
BCsI IepyKaBHA BJIaja OXOAUTH Bif Hapoxy. BoHa 3miiic-
HIOETHCST HAPOJOM Oe3IocepeiHbO 1 Yepe3 opraH, sKi
nepeadadeHi KoHCTUTYI€r. JKomHa YacTHHA Hapoy,
MOJIITUYHA MapTisi ab0 1HIIA OpraHizaiis, JAep>KaBHUN
IHCTUTYT 200 OKpeMa OCOOHCTICTh HE MOXKYTh IMPUCBO-
FOBaTH COOI 31IHCHEHHS HAPOIHOTO CyBEpEHIiTETY®.

% Beneuesa B. JlepsxaBHuii CyBepeHiTeT, HOro 03HAKK Ta BIACTUBOCTI.
IianpuemMHunTBO, TocnonapcTso i npaso. 2009. Ne 10. C. 7.

4 Jlexkmaparis 1po JepXKaBHHIl CyBepeHiTeT YKpaiHH.
http://zakon4.rada.gov.ua/laws/show/55-12.

> Koucruryuist Ykpaiuu. URL:  https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80#n4174.

® Maurypa X.A CyBepeHiTeT y KOHCTUTYILISIX JepKaB-aieHiB €Bporieii-
cbkoro Coro3y. @inocodist i momiTONOrIst B KOHTEKCTI Cy4acHOT KyJIbTypH.
2014. Bum. 8. C. 248-249.

URL:
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Crin morogutrck i3 aymkoro M.T. TaBpuibii Ta
I"1O. JIyk’ssHOBOT, SIK1 CIIYIIHO 3a3HAYAI0Th, 10, OyIydn
TIOJIITHKO-TIPABOBOK) KAaTEroOpi€r0, CYyBEPEHITET mepedy-
Bae y Oe3nocepeiHiii B3aEMO3aIe)KHOCTI BiJl CTaHY THX
CyCHUIBHUX cdep, SKUMH 3a0e3MeUy€eThCs pecypce Horo
3aXUCTY 1 3MIIIHEHHS, — €KOHOMIYHO1, 00OPOHHOI, JTy-
XOBHO1, KyJIETYPHO1, KOMYHIKaTHBHOT TOIIO.

Bapto 3a3HauymTH, M0 cepel HAyKOBIIIB Ma€e Mic-
Ile TIeBHA PI3HOMAHITHICTh TOIVISJIIB HAa TOHATTS 1
TPUPOLY CYBEPEHITETY ICpKaBH, I SIKHM yYUYCHHMH
3aMpOIOHOBAHO PO3YMITH «BJIACTHBICTH CaMOCTIHHO
1 HE3aJIS)KHO BiJ BJIAJM IHIIUX JIep)KaB 3/1HCHIOBATH
(yHKIIT Ha cBOTH TepUTOPIi Ta 1Mo3a ii MeXaMu, y MiXk-
HApOIHOMY CITUIKYBaHHI; «3yMOBICHY BOJICIO HApPOLY
MOJTITHKO-TIPABOBY BIACTHUBICTH JACPIKABH, IO MOJIATAE Y
BEPXOBEHCTBI JIEPKaBHOT BJIaJI MIOA0 Oy/b-SIKOT 1HIIIOT
BJIaJId B CYCIIJILCTBI Ta 11 HE3aJEKHOCTI Y 30BHIIIHIX
3HOCHHAX»; «CIICIM(idHy BIACTHUBICTH NIEPXKAaBH, IO
BH3HAYa€ ii BEPXOBEHCTRO 1 371aTHICTh CAMOCTIIHO, 0e3
BTPYYaHHS 330BHI BU3HAUATH BHYTPIIIHIO 1 30BHIITHIO
MOJNITHKY; BEPXOBEHCTBO, HE3aJEKHICTh, IOBHOTY, 3a-
TaJBHICTh 1 BUKITIOUHICTh BIAJM JIEP)KaBH, TOOTO Jiep-
JKABHO-OPIaHi30BaHOI MyOIIYHO-TTOTITHYHOT B .

3 IBOTO TPHBOY IOPEUHO 3a3HAUUTH TTOHATTS Nep-
JKaBHOTO CyBepeHiTeTy, copmynboBane B. I1leBmoBum.
HaykoBellb TiJl JEp:KaBHHM CYBEPEHITETOM pO3yMi€
BEPXOBEHCTBO 1 HE3aJIGKHICTh, TOOTO TaKi CyBEepeHHI
BJIACTHBOCTI JIEP>KABHOT BIIAJH, SIKI BUPAKAIOTH ii TOJTI-
THKO-TIPABOBY CYTHICTh, BHSBIISIOTHCS Y BIITOBITHUX
(dopMax y BHYTPIIIHBO- 1 30BHIIIHBOMOMITHYHIH JTisUTb-
HOCTI iep>kaBH. L{e cTaH TOBHOBIAIS, BIACTHBE ACpKa-
Bi BEPXOBCHCTBO Ha CBOIH TEPUTOPIT Ta HE3AJICIKHICTD BiJ|
Oy/Ib-sIKOT THIIOT BIIAJM Y MDKHAPOJHHUX BIIHOCHHAX 13
METOFO BIJIBHOTO 3/IHCHEHHSI JICPIKABOIO CBOIX (DYHKITIH.

Omxe, TOTPIOHO 3a3HAYUTH, IO BIACTUBOCTSIMHU
CYBEpEHITETY, KUl BU3HAYAETHCS SIK JepiKaBHA BIIAJIA,
€ €THICTH TPHOX TIJIOK JIEPKAaBHOI BIIaJI, TaK O MOBH-
TH, MOHOTIOJIiSI TPaBOTBOPYOCTI, aBTOPUTAPHICTH BIIAIIH,
sKa 3[aTHa 3aCTOCOBYBATH IPUMYC IIiINOPSIKYBAHHS,
JIe T TOPSIIKYBaHHSIM PO3YMIETHCS TaKe OOMEKCHHS
cBOOOJIM TPETIX OCIO 100 JePKaBHOT BIIAH, SKES BiJl-
OyBaeThCsl vepe3 HEOOXITHICTh ¥ BiJ IMEHI 1HTEpeciB
YChOTO CyCIinbCTBa®.

Bapto Bka3zaru, 1o cy4acHi HayKOBIIl, SIKi BUBYAIOTh
CYTHICTh CYBEPEHITETY, CYTTEBO 3MIHIIN BEKTOP HOTO
JociipkeHHst. ToX KO paHile aKTyallbHUM 3aJIdIIa-
JIOCh MUTAHHS 010 TIOBHOTH JEP>KaBHOT BIIAIH, 3/1HC-
HIOBaHOI B Me)Kax TNEBHOI JIep)KaBH, TO Hapa3i aKTHBHO
00TOBOPIOIOTBCS IMPaBOBa IpUpoIa OOMEKEHHS Iep-
JKaBHOTO CyBEpPEHITETY 1 JICTITUMHICTh TAKMX 0OMEXEHb
4yepe3 y4acTh JIep)KaBU y MDKHAPOIHHUX BiTHOCHHAX U
peatizaiiro MiXKHApOIHOT PABOCYO €KTHOCTI.

"Taspmibiiis M.T., JIyk’simoBa I"1O. Peanizauist gep:xaBHOTO CyBepeHi-
TETy Ta CyBEPEHHHUX IpaB JIEP>KaBH B yMOBaxX eBpoiHTerpaiii. Haykouii
BicHUK JIEBIBCBKOTO [Iep:KaBHOTO YHIBEPCUTETY BHYTpilIHIX crpas. 2017.
Ne 4. C.91.

§ Bapanaiit M. B. IToHSTTS cyBepeHiTeTy HepXaBH y MiKHAPOIHOMY
npasi / M. B. Bapaugiii //Yacomuc KuiBcbkoro yHiBepcuTeTy mpasa. —
2010. — Ne 2. - C. 308.
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Hanpuknan, A. MoiceeB BH3HaYa€e CyTh CyBEpEHi-
TETy NIep>KaBHU SIK BIACTHBICTH IEPKaBHOI BIaIH, depe3
SIKY JIep KaBHA BJIaJia 3aKOHHO JIi€ Ha OCHOBI CBOTO IICH-
TPaIi30BaHOTO HAI[IOHAIBHOTO TPaBa, OJHAK BIJIIOBIJI-
HO JI0 JICIICHTPAIII30BAHOTO MIXKHAPOJIHOTO MpaBa.

IToromxyrounch 3 HOro TyMKOK, BApTO BKA3aTH, 1110
JICpXKABHUI CYBEPEHITET HAYKOBEIb PO3yMi€ SIK HEBIJI-
qy)KyBaHy IOPHUINYHY O3HAKy HE3aJIC)KHOI IeprKaBH,
sIKA CHMBOJII3y€ WOTO IOJIITHKO-TIPABOBY CaMOCTIH-
HICTh, BHUIIY BiJIMOBIIAJBHICTh 1 I[IHHICTH SIK TIEPBHH-
HOTO cy0’eKTa MiKHApOIHOTO npaBa. CriBBIIHOIICHHS
CYBEPEHITETY 1 HaJJICP’KaBHOCTI HEOOXiTHE NS BH-
HSTKOBOTO BEPXOBEHCTBA JIEPKaBHOI BIAAM 1 mependa-
Yae HEMOKOPY BIAJi 1HINOI Jep)KaBH, IO BUHHUKAE abo
3HHKA€E uepe3 JOOPOBUIbHY 3MIHY CTaTyCy HE3aJICkKHOI
JICpXKaBH SIK IUTICHOTO COIaIbHOTO OPTaHi3My i 3y-
MOBJICHE TTPABOBOIO PIBHICTIO HE3AICKHHX JICPXKaB, 1 €
OCHOBOIO Cy4acHOTO MiXKHAPOIHOTO ITpaBa.

Sk Brano Bkasye 3. [1’eTpack, 0OMeXeHHsI CyBepeHi-
TETy NepiKaBH y CYYaCHOMY MDKHAPOTHOMY TIpaBi MO-
JKYTh MaTH SIK BHYTPIIIHIN, TaK 1 30BHINIHIA XapakTep.
A oTxe, TOCIIIHUK 3a3Ha4yae, MO BHYTPIIIHI (akTopy,
SIKI 0OOMEXKXYFOTh CYBEPEHITET JACPIKaBH, MICTATHCS Y KOH-
CTUTYII Iep>KaBH i MDKHAPOIHO-TIPABOBHX aKTaX, CTBO-
PproroYH 3000B’s13aHHS JIEPKaBHU MO0 TIOBATH IPHHIIAILY
BEPXOBEHCTBA IIPaBa, TIOBATU IPaB JIFOIUHK i aBTOHOMIT
PI3HUX 1HCTUTYTIB TPOMAJSHCHKOTO CYCIIJIbCTBA, SIK,
HAIPUKIIA, MIiCIIEBE CAMOBPSTyBaHHS a00 5K HEYPsIIOBI
opranizaiii. BiamoBiHO, 30BHiIIHI (aKTOpH OOMEXKEH-
HSl CYBEPEHITETY € BUSBICHHIM MPUIHATHX IEP/KABOIO
MI>KHApOTHO-TIPABOBUX 3000B’s13aHb, SIKI 3aKpiIUICHI Y
3araJbHOIPUHHATAX HOPMaX MDKHAPOIHOTO 3BHYAEBOTO
[paBa, B YKJIAJICHUX BiIIOBITHOIO AEPIKABOIO MIXKHAPOA-
HUX JIOTOBOpax, B OXHOCTOPOHHIX MPABOBUX aKTax, SIKI
BU3HAYAIOTh BONIO JEPXKAaBH, i B MPABOTBOPUMX aKTaX
MIKHApOIHMX OpraHi3alliii, WICHOM SKHX € JepikaBa’.

Sk 3a3nHauae H. I'puHIOK, KpH3a KJIACHYHOTO pPO-
3yMIHHSI KaTeropii CyBepeHiTeTy Oe3lmocepeHbo
MOB’sI3aHa 13 TPOIECOM CaMO30CpPEKECHHSI CyBEpPCH-
HUX JIEpKaB 1 PO3BUTKOM MiXJIEepKaBHUX BiJIHOCHH,
SIKI BUMaraJim HOBUX (opM B3aeMoJii Ta MiKJIEpiKaB-
HOTO CIIBPOOITHUIITBA SK JIOJATKOBOTO 1HCTPYMEHTY
3a0e3MeUeHHs] KOHCTUTYIIWHOTO JIaay JepXkaB, BHY-
TPINIHBOJACPKABHOTO PO3BUTKY W HaIllOHAIBHOT 0e3-
neku. Ciil 3BEpHYTH yBary Ha Cy4acHy TEHICHIIIIO
BHUBYCHHSI CYBEPCHITETY HEp)KaBH. 30KpeMa, YHMAJo
JIOCJTITHAKIB BBa)kae, MO B yMOBaX Cy4acHOTO B3a-
€MO3aJIeKHOTO CBITY, 1HTerparii, robamizamii Oyna
BH3HAHA JIOIYCTHUMICTh CaMOOOMEKEHHS IePKaBHOTO
CYBEpEHITETY Ha 3acallaX B3a€MHOCTI IIiJI 4ac BCTYITY
JI0 MIXKJIEpKaBHUX COFO31B 1 CTBOPCHHS HATHAI[IOHAIb-
HuX oprais®,

® Tonosko-T'apumesa O.1. Komnerenuiss MbKHAPOIHUX MIKYPSIOBUX
oprasisaiiii i CyBepeHiTeT JAepKaBU Y Cy4yaCHOMY MiIXXHApOJAHOMY TIpaBi.
AxTyainbHi ipobneMu MixkHaponHux BigHocuH. 2013. Ne 115 (wactmna
1I). 228 ¢. C. 60.

© Tpuntok H.B TToHATTS CyBepeHiTETy y Cy4acHOMY MiKHAPOIHOMY
npasi. HaykoBuii Bicuuk YepHisenpkoro yHiBepcutery. 2011. Bun. 559.
C. 60.
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3i cBoro 0oky, €. CTpesblioB, po3NIAIAl0dd BHY-
TPINIHIN 1 30BHINIHIA acleKTH CYBEPEHITETY JEp>KaBH,
MIAKPECIIoE, 0 3 (HOPMYBaHHSM CBITOBOI CITUTBHOTH
1 TIOCWJICHHSIM MDKHApPOJHHUX OpTraHi3alliid 30BHIIIHIH,
a 1HKOJIM 1 BHYTPINIHINA, CYBEPEHITET JEp)KaBH 3a3HAE
BIJINOBITHUX 3MiHU. DOPMAITLHIM CYBEPEHITET JIepiKa-
BU BB2)XKA€THCS TOJ, KOJU BiH FOPUJINYHO 1 MOJITHIHO
MIPOTOJIOMYEThCSI, a (PAKTHYHO Iie HaOyBa€e CHIJIM TOMI,
KOJIM BiH Ma€ 3MOTY Xoda O MIHIMQJBHO HE MiANazaTH
IiJ] BIUTUB 1HITUX JEpiKaB.

A omxe, TOCIIJTHAK 3a3HAYae, 10 MPHUMYCOBE 00OMe-
JKEHHsI CyBEPEHITETY MOYE MaTH Miclle, HAIPUKIIAJ, OO
TIePEMOXKEHOT y BilHI JiepykaBH 3 OOKy JieprKaB-TiepeMOK-
1iB. [HAKIIMI BUTIIST Ma€e Mictie TOOPOBLTBHOTO OOMEKEH-
HsI CyBepeHiTeTy. BoHO MOke TOITyCKaTHCsI caMoro JIepiKa-
BOIO 32 B3a€MHOIO JOMOBIICHICTIO 3 IHIINMU AEpyKaBaMH,
HANPHUKJIAMd, 3apagyl JOCSTHCHHS IIEBHUX, CIUTBHUX IS
BCIX HHX, IIiIed. JI0OOpOBUTRHO CyBEpEHITET OOMEKYETh-
csl 1 TOJI, KONTK JIepaBU OO €MHYIOTHCS y (eaepalliro 1
HepearoTh 1l YaCTHHY CBOIX CYBEPEHHUX IpaB.

JominbpHo morogutuck 3 1. SIKOBIOKOM, SIKHI TOBO-
puTh Take: «Bu3HaueHHs ocoONMMBOCTEH peanizarlii
CYBEpPECHITETY B yMOBaX WICHCTBA JACPKaBH y CKIIATHIX
MIXKJICP)KaBHUX OpTaHi3allisfX € aKkTyajJbHOI mpoliie-
MOIO, IIOAO PO3B’S3aHHS AKOi IOPHIMYHOIO HAYKOIO 1
MIPAKTHUKOIO JIOCI HE BUPOOJICHO YHIBEPCAILHOTO MiAXO0-
ny. KOHCTUTYIIHMI NPUHIKIT JEPKABHOTO CYBEPEHi-
TETY, 110 Mepedavae HenIeTITiCTh AepKaBy OyIb-sKil
IHIIA BJIAJI K ycepenuHi KpaiHu, Tak i 3a 11 MexaMmu,
B eroxy HOBITHROTO Wacy TpaauIiiiHO pO3IISaaBcs SIK
(hyHIaMeHTaIbHa BUMOTa 1010 3a0e3eUeHHS CBITOBO-
0 MPaBOIOPAAKY» 2.

Bunaetscs ciymHEM 3BEpHYTH yBary Ha Te, IO, SIK
minkpecmoe 1. TposiH, cyBepeHiTeT HikoiM He OyB abdco-
JIFOTHUM, aJike OyiM 00’€KTHBHI MEPETyMOBH, SKi HOTO
obmexyBaid. [0IOBHOIO 3 TakuX MpHYUH OyB CyBEpeHi-
TET IHIHX JIeprKaB. 3 aKTUBHAM PO3BHTKOM MDKHAPOTHUX
BIJIHOCHH 30UTbITyBaJlach KUTBKICTh aKTOPIB-JepIKaB, 30-
KpeMa 3 po3IaioM 1 KPH30k0 IMITepii. A TOMy, BIINOBIIHO,
Oyyu TijcTaBoro Juis (GOpMyBaHHS B3aEMO3AJICKHOCTI, a
OTKe, i OOMEKEHHS CYBEpPEHITETY JIeprKaB.

JlocmiaHuis 3a3Hadae, M0 BHYTPIIIHIM YHHHHUKOM
TIPH IEOMY OYJTH ITPOIECH IEMOKPATH3AIiT, 0 YHEMOXK-
JUBWIIM PO3YMIHHS CyBEepeHITeTy sk abcomoTHoro. 1le,
CBOEIO YEProl0, BIAKHIAE JOCUTH IMOIIUPEHY B Cydac-
HIM FOpUINYHIA HAYIl MKy PO Te, IO JepKaBa BKe
i3 caMOro MOMEHTY CBOTO BHHUKHECHHS € CyBEpPEHHOIO,
aJpKe TaKWH MiJXIJ € pe3yabratoM adcomroTH3amii iael
CYBEPEHITETY, pO3NIAAY 11 y BILAPUBI B ICTOPHYHOTO
KOHTEKCTY BHHUKHECHHS Ta PO3BUTKY JICpIKaBU.

1 Crpenbuos €.J1. JlepxaBHuii CyBepeHITeT i CyBepeHiTeT 0COOHCTO-
cTi: mpobnaemu B3aeMoBigHOCHH. IIpaBoBe 3a0e3nedyeHHs eQEKTHBHO-
TO BUKOHAHHS PIICHb 1 3aCTOCYBaHHS IpaKTHKU €Bporneiicskoro Cymy
3 MpaB JIOAMHE : Marep. 2-1 MixkHap. Hayk.-npakT. koud. (Omeca, 20—
21 Bepecus 2013 p.) / 3a pex. C.B. Kisanosa; Ham. yu-1. «Opnec. 1opun.
akan.». Omeca, 2013. C. 55.

12 Skosiok 1.B. JlepkaBHuil CyBepeHiTET i MpaBa JIIOAWHU: [UTAHHS
CHIBBIJHOLICHHS i mpiopuTeTy. BicHuk Akanemii mpaBoBHX HaykK YKpa-
ian. 2010. Ne 2. C. 20.

135



Pivnev Yaroslav

CyBepeHiITeT B Takuil Croci0 € POBECHUKOM JepiKa-
BH, il HE3MIHHHMM CYIyTHHKOM. J[pyra mpuunHa oOMe-
JKCHHSI CYBEPCHITETY — TpaBo. [1osBa BINIMBOBUX MiX-
HapOJHUX OpraHi3aliii 3MiHWIa PUHIIMITN Ta MPaBUIIa
MDKHApOJHOI cHCTeMH. MIiKHApOJIHE NMPaBO B TaKUH
croci0 BIUIMBAE Ha JIep)KaBy 330BHI Ta TpaHCHOpPMYE
1 MOJIITUKO-NPABOBHUU CTATYC Y TIOOATHHOMY BHUMIpI.
BpaxyBaHHSI NPUHIIMIIB 1 HOPM MIXKHAPOIAHOTO TpaBa
(paBa JIFOMHY, TIPaBa MEHIIHUH) CTaJIX HEOOXiTHUMH 1
B HAaIlIOHAJILHOMY IPaBi, SIKE Y CBOEMY PO3BUTKY 3aBXK-
11 6a3yBajiocs Ha MPUMYCOBIM CHITI iepkaBu. [1el koH-
CTUTYIIIOHATI3MY 1 TIPABOBOI JCPIKaBH CIPHUSIIH TOMY,
110 1 HAaIlIOHAJIBHE MTPABO MOCTYIIOBO MIEPETBOPHUIOCH Ha
YHHHUK, 10 0OMEKYE caMy JepiKaBHy Brarys.

AHaI3YIOUH 3MICT JIEPIKABHOTO CYBEPEHITETY, IO-
TpiOHO 3ramatu TBepmkeHHS B. KyOambchkoro, skuit
BKa3ye, 110 CyBEpPEHITET BUCTYIA€ BUCXIJIHUM €JICMCH-
TOM TIOOYJOBH BCi€i MIKHAPOIHO-TIPABOBOI CHUCTEMH,
Cy4acHEe MDKHApOJHE TPaBO 3yMOBIICHE ICHYBaHHSIM
CYBEPEHITETY JIepXkaB 1 CIIYTye TapaHTOM JEpKaBHOTO
CYBEPEHITETY, HE MiIKOpsie 1 He ckacoBye ioro. Cysepe-
HITET 32 CBOEIO CYTHICTIO BHCTYIIAE K OCHOBHA SIKICTh
JIepXKaBH B MIXKHAPOHOMY TIPaBi.

HeoOximHo 3a3HaunTu aymky P. Xopoiabchkoro,
kUil cTBep/pKye Take: «CyBepeHiTeT jepxkaB € OnHi-
€10 13 3aCaJHUYMX YMOB ICHYBaHHS Cy4acHOTO MiX-
HApPOJHOTO MpaBa sIK PI3HOBUAY CBITOBOTO IMOPSIIKY,
OCKIJIbKH MIXKHAPOHE PABO PO3BUBAIOCS OJHOYACHO
3 KOHIICIIIIE€0 TOJMITHYHOI cyBepeHHOCTI». [loTpiOHO
MAKPECIUTH, 10 MIPUHIIKIT CYBEPEHITETY B MIXKHAPO/I-
HO-TIPABOBOMY 3MICTi 3 4acy CBOTO KOHIICHTYaJIbHOTO
O(OPMIICHHS 1 MO CHOTOJHI € HEOOX1THOK OPHUINY-

1 Tposu 1.B. JlepkaBHUN CyBEpeHITET SIK MOJITONOTIYHA KATEropis:
CYTHICTb, XapaKTePUCTHKH, 0coOIMMBOCTI TpaHchopmanii. YkpaiHcbka
HalliOHAJNbHA ies: peainii Ta mepcnekTuBH po3BUTKY. Bum. 22. JIbBiB,
2010. C. 133.

136

Reflection of the essence of state sovereignty: political...

HOIO 1 TIOJIITHYHOIO OCHOBOIO JIJISi €PEKTUBHOT MiXKHA-
POJHOT CITiBIIpAIli.

30kpema, BijioMuid BiTUM3HSHUHN yueHuid B. [lenu-
COB 3a3HAYae, IO MPUHINI CYBEPEHITETY, SKUH BKIIIO-
YEHUH 31 3BUYA€BOTO MIXKHAPOJHOTO MpaBa, € MPUHIIN-
noM Craryty OOH i BogHOYAaC OCHOBHHM MPUHITUIIOM
MDXKHApOAHOTO IPaBa.

[Hewo inakme ueid npuHuun posymie K. beksies,
KU Ha3uBa€ HOro MPUHIIMIIOM NIOBaru J0 JI€p:KaBHOTO
CYBEpEHITETY Ta BU3HAYAE HOTO SIK OCHOBOIOJIOKHHH Ta
OCHOBHHH NPHHITAI CYYacHOTO MKHAPOIHOTO TIpaBa.

[ToTpiOHO MOTOAUTHUCH 13 MIEIO TyMKOFO, aJKE ITPHH-
IIUIT AEP’KaBHOTO CYBEPEHITETY MPOSBIISETHCS TIOBHOIO
MIpOTO JIMIIIE 3aBISIKH B3a€MHOMY BH3HAHHIO 3 OOKY iH-
MIUX JCPKaB-y9aCHUIb MIXXHAPOIHHUX BITHOCHH.

BucHoBkn

B ropugmuniii niTepaTypi MHiAKPECTIOETHCS, IO
MPUHIIAI [TOBAarH J0 JEPKaBHOTO CYBEPEHITETY € IICH-
TpPaJbHAM TPUHIAIIOM YyCie€l MDKHApOTHO-IIPABOBOI
cuctemu. JlepkaBHUH CyBepeHITET pOOUTH JepKaBH —
TIEPBUHHUX Cy0’€KTIB MIXKHAPOIHOTO MpaBa — FOPUIIY-
HO piBHUMHU. [loBara 10 JIEp>KaBHOTO CYBEPCHITETY €
000B’3KOM yCiX Cy0’€KTiB MiXKHAPOJHOTO mpaBa'®.

OTKe, TPHUHIUI JIPKABHOTO CYBEpPEHITETY IIiJl
BIUIMBOM TMpOIIECiB Iio0arizamii HaOyB HOBUX (opm
MPAaBOBOTO BHPAKCHHS 1 3aKpiluleHHS. BincyTHicTh
€IMHOTO MiAXOMy 0 HOro po3yMiHHs BKa3ye Ha Oara-
TOCTOPOHHICTh cHOCO0iB Horo BusBieHHS. [locigaroun
MIPOBIJHY POJIb Y MIXXKHAPOJHO-IIPABOBIM cucTemi, ioro
3a0e3neueHHs € HEOOXIAHUM JUIsl peattizalii nmpaBoBOl
CHCTEMH 3arajioM K Ha BHYTPIIIHBO-, TaK 1 HA 30BHIII-
HBOJICPIKABHOMY PIBHSIX.

14 Ky6anbcokuii B.H. TIOHSTTsI iep)KaBHOTO CyBEpEHITETY B MiXKHAPO/I-
Homy mnpasi // B.H.Ky0anbcekuii / AKTyasibHi poOIeMH MiXKHAPOIHUX
BigHOCHH — 2017. — Ne 132 - C. 88-89.
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The place of legal norms that regulate the payment systems activity in the system of law
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The author explores schools of thought on the regulation of the relations related to the funds transfer and payment
systems operation by the norms related to various branches of law and elaborates her own opinion on the place of
legal norms that regulate the payment systems activity, in the system of law. Nowadays and in the future the state
has the difficult task of organically combining public-law means of ensuring the effective and smooth functioning of
the entire payment system of the state and private legal means of stimulating its development. Adequate regulation
of the payment systems activity and the provision of payment services by norms of the special national legislation
reflects the proper level of its reliability and safety.

As a social and economic infrastructure, the payment system realizes public and related private interests.
Therefore, in general, the payment system satisfies public needs of the state, society, and individuals in the field
of funds transfer. Due to steady satisfaction of the public financial interest on the funds transfer and circulation of
cash flows the legal phenomenon “legal regulation of payment systems” can be regarded as one of the institutes of
Financial Law.

It is concluded that taking into account different tasks of the legal regulation the relations related to the use
of payment systems can simultaneously be subject to both financial, administrative, and civil legal regulation.
Functioning of payment systems is mainly regulated by imperative legal norms. As a result, imperative empowering
financial law norms support the development of initiatives in the field of financial and economic activity and
contribute to improving the autonomy of economic entities of payment systems.

Micue npaBoBUX HOPM, IKi PeryJIol0Th AiSVIbHICTH MJIATIXKHUX CHCTEM, Y CHCTeMi MpaBa

Hoscuoacea Mapia Anamoniiena
KaHOuoam puouyHUx HayK, OOYeHm,
ooyenm kaghedpu (PiHaHco68020 npasa

Hasuanvro-nayxoeoco incmumymy «FOpuouunuii incmumym»y
JBH3 «Kuiscokuii HayionanbHull eKoHoMiuHull yrigepcumem imeni Baouma I'emomanay, Yrpaina

Beryn

s 3a70BOJIEHHS] TOTOYHUX 1 MEPCHEKTUBHUX TIO-
TpeO HaliOHANBHOI EKOHOMIKH y IUIAaTIXHUX OIepari-
SIX, peaiizalii rporIoBO-KPEIUTHOI MOJMITHKH, 8 TAaKOX
3a0e3mnedeHHs (iHAHCOBOI CTaOUIBHOCTI, MiJBUIICHHS
SIKOCT1, 3pYYHOCTI Ta O€3MEeKH PO3paxyHKiB 0COOINBOTO
3HAUCHHSl HaOyBae NPAaBOBE PETYIIOBAHHS OpraHizaril
Ta (DYHKI[IOHYBaHHS IJIATOHKHUX cUCTeM. B ymoBax nu-
HaMiYHOTO TEXHOJIOTIYHOTO PO3BUTKY ILUIATIKHUX 1HHO-
BaIlii (€JIEKTPOHHI TPOII, IHTePHET-IIATeXk1, MOOLIbHI
MJIaTeXi, KPHUIITOBAIIOTH) IOCTAE HE MEHII Ba)IIMBE
MUTaHHS [IO0 MPAaBOBOro 3a0e3MedYeHHs BCeOIYHOTO
3aCTOCYBaHHS CyJaCHUX EIEKTPOHHUX MJIATHKHUX 3aC0-
01B Ta €JIEKTPOHHOI 0OPOOKM TIATIXNHOI iH(pOpMAILi.

[Ipobnemaruui NpaBOBOTO PETYNIOBAHHS IIATINHUX
CHCTEM HOPMaMH Pi3HOI raly3eBoi HAIEKHOCTI IPHUCBS-
YCHO HE Tak 0araro JOCHIPKCHb YUCHUX-IOPUCTIB. 30-
KpeMa, 1ie HaykoBi mpani €.0. Amicoa, T.K. AngaGam-
esa, K.I. bensikoa, J[.O. I'etmannesa, O.A. Jlykaiesa,
I1.O. Tpy6ina, B.C. Llumbamtoka, T.O. UepHaguyk Ta iH-
IINX HAyKOBIIIB, SIKi PO3MMIAAAIOTh JIMIIE OKPEMi ITPaBOBI
NUTaHHS (PYHKIIOHYBaHHS IUIATDKHUX cucTeM. BomgHo-
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Yac JuId BCTAHOBJIEHHS CYTHOCTI (pIHAHCOBO-TIPAaBOBOTO
peryJroBaHH IJIATIHKHUX CHCTEM HAyKOBOTO MaTepiaily
[UX Ta IHIIUX aBTOPIB HE € IOCTATHIM Ta MOTpedye -
OMHHO aHAJITUYHOTO BUBYEHHS LIbOTO MUTAHHS.

Merta cTarTi — BU3HAYUTH MICLIE YNHHHUX MPABOBUX
HOPM, SIKI PEryJaIOIOTh JiSUIbHICTh IUIATKHUX CHCTEM,
y cucteMi mpasa. lle moB’s3aHO 3 TUM, IO Ha ChO-
rofiHI Ta MalOyTHE Tepen AP KaBOl CTOITh CKIIaJHE
3aBJJaHHA OPraHIYHO IOENHYBATH IyONiYHO-TIPAaBOBI
3aco0u 3abe3neueHHs: eQekTUBHOTO 1 OesnepebiiiHoro
(hyHKIIOHYBaHHS BCi€l MIaTiXHOT CUCTEMH JIep>KaBU Ta
MIPUBATHONPABOBI 3aCO0M CTUMYIIIOBAHHS 11 PO3BUTKY.

Bukian ocHOBHOro Marepiajy

TpamuuiiiHo 10 mpeaMera (iHAHCOBOTO IIpaBa SIK
caMOCTIHHOI rajy3i mpaBa BKIIOYAIOTh MyOIiuHi Ipa-
BOBITHOCHHH, SIKi BUHUKAIOTh y cdepi myOmiuHux ¢i-
HAHCIB, PI3HUX BUMIB (DiHAHCOBOI JiSUIBHOCTI JeprKaBU
1 OpraHiB MiCIIEBOTO CaMOBPSIyBaHHS, & TAKOXK MOXKYTh
OyTu NOB’A3aHUMU 3 MyONiYHUMM (DOHAAMHU KOUITIB.
Ile € By3pkow (0araTopiyHO BU3HAYEHOIO) KOHIIET-
mi€ro (piHAaHCOBOrO MpaBa. SIK 3aBKIU CIPABEATIHBO
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3aznaudae JI.K. BoponoBa, y cydgacHUX ymMoBax po3IIH-
PEHHSI CIIBBITHOIICHHS YKPATHCHKOTO 3aKOHOJIABCTRA 1
3aKOHOJABCTBA KpPaiH KOHTUHEHTAIBHOI CUCTEMH MpaBa
MeX1 (pIHAHCOBO-TIPABOBOTO PETYIIOBAHHS MMOCTYIIOBO
3MIHIOIOTECY. V 3B’s13Ky 3 I[MM Pa3oM i3 BY3bKOIO PO3-
BHBA€ThCS 1 IMUpPOKA KOHIEMIiS (DIHAHCOBOTO TPaBa,
sIKa 3aCHOBaHa Ha IMyOJIYHOMY 1HTEpeci 1 BKIIOYAE 5K
JIepXKaBHi, Tak 1 npuBarHi ¢iHancu. Tomy depe3 mpus-
My JOKTPHHAJILHOTO PO3yMiHHS (DiIHAHCOBOTO TMpaBa
CJIiJT 3BEpHYTH yBary Ha HayKoOBi MOIVISIIU (DiIHAHCHUCTIB
[Monbri, Yexii, CrioBa4unHM, SKi HAroJOMNIYIOTh, IO
BTPY4YaHHsSI MyOJIYHOTO MpaBa y chepy peryitoBaHHS
(hiHAHCOBOTO PHWHKY CIPSMOBAaHE Ha peai3aiii rpo-
IIOBOTO CYBEPEHITETY Ta 3a0e3rneucHHs e(EeKTUBHO-
ro (QyHKIIOHYBaHHS (DiIHAHCOBOI CHCTEMH 3arajioM.
VY 3B’s13Ky 3 UM y4eHi — ¢axiBii y rany3i QiHaHco-
Boro npagsa [lompmii, Yexii, ClloBaY4MHU BKA3yHOTh Ha
MOYKJIMBICTh (DOPMYBaHHS Y CKJIa/li OCOOIMBOI YaCTHHHU
(hiHAHCOBOTO IMpaBa Takoi OKPEMOI IMiaraaysi, K IpaBo
(biHaHCOBOrO PHHKY?.

VY cydacHMX yMOBax CTPIMKOTO CBITOBOTO 3pOCTaH-
HS grcia OE3roTiBKOBHX IUIATE)KIB, BAHUKHCHHS BEJIH-
KOT KUIBKOCTI IHHOBAIlIWHUX TUIATKHUX 1HCTPYMEHTIB,
a TaKOX HOBHUX CYy0 €KTIB, SIKI MOXYTh HaJIaBaTH MOCITY-
T 3 TIepeKasy KOIITiB, Oararo BIAHOCUH y cdepi 3aiiic-
HEHHS TUIATeXKIB BUHMIIUIM 32 MEXI HAsSBHOIO paHilie
HAIlOHAJILBHOTO HOPMAaTHBHO-IIPABOBOTO PETYIIOBAHHS
1 MOTPeOyITh HOr0 CYTTEBOTO BIOCKOHAJICHHS BiIO-
BIJIHO JIO BUMOT 4acy. A BUKOPUCTaHHS ITiJ] 4ac po3pa-
XYHKIB TaKMX OKPEMHX IUIATDKHUX 1HCTPYMEHTIB, SIK
KpUIITOBAJIIOTA, CHOTOJHI B OaraThboX KpaiHax B3araii
nepeOyBac 1mo3a Aep>KaBHUM PETYITIOBAHHSIM.

Cuijr BpaxoByBaTH, 0 PoJIb (DiHAHCOBOTO ITpaBa 3a-
JlisTHA 1 B PEryIFOBaHHI MyOIigHOT (DiHAHCOBOT MisUTHHO-
CTi, SIKa OIIOCEPEAKOBYETHCS TPOIECaMU, OB’ I3aHUMHU
3 BUKOPUCTAHHSIM pPeajlbHUX (TOTiBKOBHX, O€3rOTiBKO-
BHX) 1 BIpTyaJIbHUX (EIEKTPOHHUX, IN(QPOBHUX ) TPOIICH.
3 1iel mpuYrHYU (iHAHCOBE TPABO MA€ BUXOJUTH 328 MEXKI1
myOJIIYHOTO KOMITOHEHTA (DiIHAHCOBOT CUCTEMH, II00 T10-
IIUPIOBATH CBOIO JIiFO 1 HA JISUTBHICTh 1HOPACTPYKTYp
(hiHAHCOBOTO PUHKY 3 METOFO 3a0e3MeueHHs (DiHaHCOBOT
Oesmekn nepkaBu. Lle moB’s3aHO 3 THM, 1m0 AecTali-
mizaniss (piHAHCOBOT CHUCTEMH JepXaBH, HacaMIIepes,
MiJipBe JOBIPY CYCHIJIbCTBA J0 HaaaBa4iB (PiHAHCOBHX
MOCTIYT, 30KpeMa IUIaTIKHUX.

Byayuu comiaabHO-eKOHOMIYHOK —1H(pacTpyKTy-
po¥o, TIIATiXKHA CHCTEMa pealtizye MmyOnmiuHuil iHTepec i
MOB’sI3aH1 3 HUM MPHUBATHI IHTEPECH, a OTXKE, 3arajoMm
3aJI0BOJIbHSIE TTyOJIiUHI TIOTPEeOH JIepKaBH, CyCITiIbCTBA,
OKpeMHuX 0ci0 y cdepi mepekasy KoinTiB. Peamizartist
MyOJIIYHOTO IHTEPECy € YMOBOIO peaizallil MpHUBaTHUX
IHTEepeciB, a 3 IHIIOro OOKy — MyOJiuHUE IHTEepec 3y-

! ®inancose mpaso : Had. noci6. / JLK. Boponosa, H.IO. IIpumisa,
H.A. Sxkumuyk Ta iu. / 3a 3ar. pen. npod. H.1O. ITpumsu. Kuis : Bunas-
HunTeo «Jlipa-K», 2018. C. 10-11.

2 System of Financial Law: General Part: Conference Proceedings / Petr
Mrkyvka. Mrkyvka (ed.). 1st ed. Brno: Masaryk University, Faculty of
Law, 2015. Publications of the Masaryk University, theoretical series,
edition Scientia; file Ne 514, P. 23-24, 31-32, 38.
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MOBJICHHI INEBHUMH IHTEPECAMH KOHKPETHHX OCi0°.
B onHiii 31 cBoiX moctaHoB Bennka [Tanara BepxoBHoro
Cyay crpaBeUIHBO BH3HAYMJIA MyONIYHHIA THTEpeC sIK
BaXKITUBI JIJIsl 3HAYHOT KiJTbKOCTI (DI3MUHUX 1 FOPUINIHHUX
oci0 motpedu, siKi BIJMOBITHO J0 3aKOHOJABYO BCTa-
HOBJICHOI KOMIIETEHIIIT 3a0e3MeuyroThcst Cy0’eKTaMu
nyOniyHoi aaminictparii. ToOTo myOmiuHui 1HTEpec €
HE YHMM IHIIHMM, K IIEBHOIO CYKYITHICTIO MPUBATHHUX 1H-
Tepecis®.

[Tominsroun TEBHI TPaBOBI TOIVISIA HAyKOBIIIB
A.A. Hewait®, M.O. IMepenenui®, H.YO. IIpummBwu 1momno
JIOTIYHOTO PO3YMIHHSA MyOJIIYHOTO 1HTEpecy y (iHaHco-
BOMY TIpaBi’, CIiJ 3a3HAYUTH, IO Oyab-sKa IUIATIKHA
CUCTEMa 3aJI0BOJIbHSIE BU3HAHI JiepKaBoro abo opraHa-
MH MiCIIEBOTO CAaMOBPSITyBaHHS Ta 3a0e3IeueH] MpaBoM
00’ €KTHBHI TIOTPEOH CYCIIBCTBA MO0 CBOEYACHOTO Ta
y TIOBHOMY pO3Mipi Iepekas3y KOIITIB, IO € CKIIaJ0BOIO
000B’SI3KOBOKO JIIEF0 B OpraHi3allii akyMyJIsiii, po3moii-
JIy Ta BUKOPUCTAHHS IMyOIMiYyHUX (DIHAHCOBHUX PECypCiB.
Hanpuknan, npaBoBiIHOCHHH Y cdepi TisUIBHOCTI TU1a-
TDKHHUX CHCTEM OIOCEPEKOBAHO TIOB’s13aH1 3 BIIHOCH-
HaMH 3 MOOUTI3allii, pO3MOAUTYy Ta BUKOPHCTAHHS IICH-
TpaIi30BaHUX 1 JCHCHTPAII30BaHUX MyONIYHUX (HOHIIB
kowTiB. OCKINBKHY IUIATIKHI CUCTEMU HAAIOTh MOYKIIU-
BICTh 1 TrapaHTYIOTh TNEpeMIleHHs (IepeKas) KOIITIB,
TO, BIAMOBIIHO, 3a0€3MEUYIOTh IIUPKYJISII0 MPOIIOBHX
MOTOKIB Y Meax (DiHaHCOBOT CHCTEMH JICpIKaBH.

IMoninsiroun morsiau C.B. 3amonbebkoro®, ciij 3a-
3HAYMTH, [0 CyYacHI BIIHOCHHHU Yy cepi opraHizariii ta
3NMIACHEHHS TUIATEXKIB HATIOBHIOIOTHCS Bce Oibine (di-
HAHCOBO-TIPABOBUM 3MICTOM 4Yepe3 HEeOOXiIHICTh Jep-
JKaBHOT'O BTpy4aHHs 3a yuacTio HBY nuisixom npuitHsaT-
TS HOPMATHBHO-IIPABOBHX aKTiB y c(epi peryroBaHHs
TUTATDKHUAX CHUCTEM, 3IIHCHEHHS HaIsay 3a TUIaTiK-
HUMH CHCTEMaMHM, aHTUKPU30BOTO Ta aHTHPU3UKOBOTO
YIPaBIiHHS HAMH, KOHTPOIIO 32 CTBOPECHHSM IUIATIK-
HUX ITHCTPYMEHTIB 1 3a0e3reueHHs Oe3MeKH TUIaTexKIB.
VY pasi BusiBlieHHs 3001B y POOOTI TUIATIKHUX CHCTEM
mij yac Kpu3oBUX nepionis HBY moxe 3actocoBysa-
TH CTHMYJIIOIOYI 3aX0/u (HANPHKIad, pediHaHCyBaHHS
Ha KpEIUTHIN OCHOBI) abo cTpUMYyrOui (HAIPHUKIAI,
3alpOBAKECHHS THMYACOBUX 0OMEKEHb HaaHHS OKpe-
MHUX BHJIB IUIATHKHUX TOCIYT).

Hanpuknan, ¢inancuctu Ilomemi, Yexii, Crmopau-
YUHHM HaroJIONIYIOTh, MO 3aBJSKH IUJIICHOCTI (iHaH-

8 Imutperko E.C. Oco6mMBOCTI CHiBBIHOIIEHHS MyOII4HOTO i pUBAT-
HOTO iHTepecy y (inaHcoBoMmy mpasi. HaykoBuii uaconmc HarionanbHoT
akajzieMii mpokypatypu Yipainu. 2016. Ne 2. C. 91.

4 Kareropist cripasu Ne§10/2763/17 : Ilocranosa Benukoi [Tanarn Bep-
xoBHOro Cymy. Onpuitonseno: 19.02.2019. URL: http://reyestr.court.gov.
ua/Review/79883398.

> Heuaii A.A. [lpaBoBe perymroBaHHs myOmiqHHX (iHAHCIB Ta MyOmid-
HHX BHIATKIB. 2-e Bua. YepHisui : Pyra, 2006. C. 21.

¢ [Mepenemuis M.O. IlyGniunuil inTepec sIK MeTa JisIbHOCTI Cy6’€K-
TiB (piHaHCOBOrO npaBa. Bicauk HarionanbHOT akaieMii IpaBOBUX HayK
Vipainu. 2009. Ne 2. C. 114-115.

7 Ipumsa H.IO. IlpaBoBe perynroBaHHs myOaigHUX J0X0xAiB. BicHnk
KuiBcbkoro HatioHanbHOro yHiBepeurety. 2005. Bum. 63—64. (FOpuanu-
Hi Haykn). C. 71.

8 Zanonbekuit C.B. O MoziepHHU3al|u JOKTPUHBI POCCHICKOTO (hrHAH-
cosoro npasa. @unancosoe npaso. 2008. Ne 4. C. 16.
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COBOTO MpaBa MOYKHA JIOCSTTH SKICHOTO MPABOBOIO pe-
I'yJItoBaHHS (DIHAHCOBHX Ta IHIIMX MyOJIYHUX 3aXOJIB
JICpXKaBH, SIKI MOTJIM O MPaBWIBHO TMpAIfOBaTH 3 TPH-
yrHaMU 1 HaciakamMu kpu3®. IIOBHICTIO IIOTOIKYIOUUCEH
3 HaykoBOIO mosuiliero A.A. Hewail mono mepskaBHOT
rapaHTii 3aXWCTy iHTepeciB (DI3UUHUX 1 FOPUIMIHHX
0ci0 mmiJ yac po3ropraHHs B Kpaini (inancoBoi kpuzu’®,
BapTO 3a3HAYMTH, 110 Jep)kaBa MOBHHHA 3a0e3redyBa-
TH TIPaBUJIBHY POOOTY sIK (DiIHAHCOBOT CHCTEMH B3arali,
TaK 1 0aHKIBCHKOT CHCTEMH 1 TUIATIKHUX CHCTEM 30Kpe-
Ma, HUBIXOM iX OCOOJIMBOTO MPaBOBOTO PEryIIOBAHHSI,
[0 Ma€ SICKPaBHH MPOSIB Y MEPion HeCTaOILHOCTI Yn
(hiHAHCOBO-EKOHOMIUHHUX KPH3.

Honinsroun momsau O.B. TypGanosal, cmpasi,
MOYKHA CTBEP/UKYBATH, 1110, HA BIJIMIHY B1JI IHIIIHX cdep
TOCIIOJIAPCHKOI JIISUTBHOCTI, JIe TPEBaJIOITh IPUBAT-
HOIPABOBI METOJM BIUIMBY, 3a0€3IMEUeHHs CTIHKOCTI 1
CTAJIOTO PO3BUTKY (DIHAHCOBOTO CEKTOPY, 30KpeMa Tiia-
TKHMX CHCTEM 1 OAHKIBCBKOI CHCTEMH, JOCATA€THCS
3a JIONIOMOTO0, TO-TiepIie, HOro MmyOIiyHO-TIPaBOBOTO
pEryIOBaHHs, a Mo-JIpyre — IHCTPYMEHTIB MPUBATHO-
[PABOBOTO PETYJIOBaHHS, & TAKOXK CaMOPETyIFOBAHHSI.
DiHaHCOBO-TIPABOBE PETYJIIOBAHHS IUIATIKHUX CHCTEM
€ OOTPYHTOBaHUM JUIsl 3ar00iraHHs KpU3i HETUIATeKIB,
3armo0iraHHs BTPaTi JIKBITHOCTI OKPEMHUMH yYaCHHKa-
MU [UIATDKHUX CHCTEM, BHSBICHHS HETPAHCIIOPEHTHO-
CTI JISIBHOCTI INIATDKHUX CHCTEM, 3a0e3IeUeHHs JIH-
BepcudiKamii pU3HKIB y IUIATHKHUX CUCTEMaX 1 0e3neKn
[UIATEXKIB, & TAKOXK 3/IHCHEHHS OBepcaiTa (HAIVISIy)
iathkHux cucteM. OcoOIUBO, SIK BUIIE 3a3HAYCHO, 11e
HaOyBae HeaOMSKOrO 3HAUCHHS Yy TEpioau HecTadlIb-
HOCTI, III0 CTBOPIOE 3arpo3y HallloHAIBHIN Oe3meri aep-
KaBH.

CydJacHUW PO3BHUTOK ILIATIKHOT 1HQPACTPyKTypH
VYkpaiHu BiIOYBa€ThCS ILIAXOM MPUBEJCHHS 3aKOHIB
VYkpainu Ta HOpMaTuBHO-TIpaBoBHX akTiB HBY y Bin-
MOBIJIHICTh JI0 MDDKHAPOJHHUX Ta €BPONMEUCHKUX CTaH-
JIapTiB.

3 BpaxyBaHHSIM HETaTMBHHUX HACJIJKIB CBITOBOT (i-
HaHCOBOT kpu3u 2008 poky MiKXHApOIHUMH (DiHAHCO-
BHMH OpraHizaiisMu Oyiu po3poOiieHi, BIOCKOHAJICHI
Ta MPUHHATI BIAMOBIAHI MDKHAPOJHI cTaHAapTH. BoHn
MalOTh BHIVIST peKOMEHAAIiH Jutst iHGpacTpykTyp ¢i-
HAHCOBOTO PUHKY, 30KpEMa IUIATIKHUX CHCTEM, a TAKOXK
LEHTpaJbHUX OaHKIB. Bia MpaBHILHOCTI Ta OJHO3HAY-
HOCTi TPaKTyBaHHS [[MX CTAHIAPTIB 3aJICKHUTh JOCKOHA-
JICTh HAI[IOHAJIBHOTO 3aKOHOJABCTBA y cepi peryito-
BaHHS [UIATIKHUX CUCTEM.

VY CBITOBI MNpaKTHIll TNPHKIAAAMHA 3araJbHOBH-
3HAHUX 1 BIIOMHX CTaHJIAapTiB MO)KHA HA3BaTH IPHH-
nunu basenro 111 (Basel I1I), KomiteTy 3 miatixHUX 1

® System of Financial Law: General Part: Conference Proceedings / Petr
Mrkyvka. Mrkyvka (ed.). 1st ed. Brno: Masaryk University, Faculty of
Law, 2015. Publications of the Masaryk University, theoretical series,
edition Scientia; file Ne 514, P. 23-24.

0 Heyaii A.A.. JlepkaBHe peryioBaHHs (piHAHCOBO-€KOHOMIUHOI KpH-
31: MOXJIUBO ur HeoOxinHO? [TpaBo Ykpainu.2009. Ne 6. C. 153.

1 Typ6anoB A.B. AHTHKPU3HCHbBIE MEXaHU3MbI B DAHKOBCKOM CHCTEME.
Bankosckoe npaso. 2012. Ne 1. C. 3.
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po3paxynkoBux cuctem (CPSS) Banky MikHapomHHX
po3paxynkiB (BIS) ta Pagm MixnapomHoi opraHiza-
i kowmicii 3 miHHKX manepiB (I0OSCO), ski HamawTh
MOXJIMBICTh €()EKTUBHO JIIarHOCTYBAaTH, 3amo0iratu
PO3BUTKY CHCTEMHHX PU3HKIB Ta OILIHIOBATH PEabHY 1
MOTEHINIMHY 10 Kpu3 Ha (iHAHCOBUI CEKTOp Ta ydac-
HUKIB 3arajioM IIUISTXOM IIPOBEICHHS €(heKTUBHOTO KOH-
COJIIJIOBAHOTO HADNISAYy 3 METOI JTOCSITHEHHSI CTIHKOCTI
TUTATIKHUAX CHCTEM JIO MaKpOCKOHOMIYHMX IIOKIiB ((i-
HaHCOBUX KpH3).

Takox 1 3a0e3nedeHHs Iporecy Oe3mepepBHOTO
PYXy KOIITIB MDKHAPOJHUMH (hiHAHCOBUMH OpTaHi3aili-
smu CPSS — IOSCO Oynu npuidHATI €IMHI 0CHOBOIIO-
JIOKHI 3acany, Ha SIKUX y CBITI IPYHTY€ETHCS PaBIIbHA
po0OTa CHCTEMHO Ba)KJIMBHUX IUIATIKHAX CUCTEM, ILICH-
TPaJIbHUX JICTIO3UTAPIiB MIHHUX IallepiB, CHCTEM PO3-
paxyHKIB HIHHHMH IallepaMy, ICHTPaIbHUX KOHTpa-
TCHTIB 1 TOPrOBHX PEIO3UTOPIIB K Y Mekax (iHAHCOBOI
CUCTEMH OJIHI€T KpalHH, TaK 1 ITiJ] yac 3IHCHEHHS TpaH-
CKOPIOHHHX 1 MYJIBTHBANIOTHHUX IDIATUKHUX OTMEpaIlii.
[lpu mpOMy CIix 3a3HAYUTH, IO B AEprKaBax-wIeHax
€pporericekoro Corosy (aanmi — €C) n1oTpuMaHHS OK-
peMUX 13 IIUX CTAHJAPTIB € 00OB’SI3KOBHM HE TUIbKU
UL CHCTEMHO Ba)KJIMBHX PO3APIOHUX IUIATIHUX CHUC-
TeM (systemically important retail payment systems
(SIRPS)), ane i 11st TUX CUCTEM, SIKI MAIOTh CYyTTEBY 3Ha-
gumicThb (prominently important retail payment systems
(PIRPS)), a Takox Jais 1HIIAX PO3APIOHUX TUIATIXK-
Hux cucteM (other retail payment systems (ORPS))™.
VY 3B’sA3Ky 3 UM €BpocHCTEMa IEHTPAIbHUX OaHKIB
BHU3HAUMJIA Y MEXKaxX CTaHIApTIB IS PO3APIOHMX TUIa-
TDKHUX CHUCTEM YMOBH, SIKHM TIOBHHHI BIJOBIJIATH ITi
CUCTEMH, 110 BIAIrParOTh BAKIHUBY (CYTTEBY) pOJb B 00-
poOIieHHi 1 TpOBeIeHH] po3apiOHUX miarexiB. OCKiIb-
KM HACTaHHs 3001B Y TaKHUX IUIATIKHIX CHCTEMaX MOXKE
MaTH CEepHo3HI EKOHOMIYHI HACTIJIKKM Ta Hajall Mmidip-
BaTH JIOBIpY HACEJICHHS JI0 TUIATDKHUX CHUCTEM 1 Hallio-
HaJIbHOI BAJIFOTH 3arajioM.

VHIBEpCATIBHICTh 3a3HAYCHHX BHIIEC MDKHAPOIHUX
CTaH/IAPTIB IOJIATAE B OIKCI Ta TIOSCHEHHI KEPIBHUX BKa-
3iBOK IIOJI0 BUSIBIICHHSI, KOHTPOITIO, 3MCHITICHHS Ta yIIPaB-
JIHHS PU3UKAMH, SIKI MOXKYTh IIPOBOKYBATH CUCTEMHI 3001
y IUIATDKHUX CHCTEMaX, 3 METOI0 BHUPOOJICHHS €IHHOTO
PO3YMIHHS OCHOBHHUIX IIiJIel 1 3aBlaHb OBepcaiita (Har-
JSIIy) IDIATDKHAX cucTeM. [Ipy oMy cmif BpaxoByBaTH
0COOJMBOCTI PO3BUTKY HAIlIOHAJIBHUX EKOHOMIK.

B ymoBax eBpoinTterpaiii YkpaiHu IiKaBOIO € YHi-
¢ikaIis MpaBOBOTO PETYIIOBAHHS IUIATDKHUX ITOCITYT
y Mexkax Jloropopy npo ¢yukumionysanus €C [7]% Ta

12 Regulation of the ECB (EU) Ne 795/2014 of 3 July 2014 on oversight
requirements for systemically important payment systems (ECB/2014/28).
Official journal of the European Union, L217. URL: https://www.ecb.
europa.eu/ecb/legal/pdf/oj jol 2014 217 r 0006 en txt.pdf. Revised
oversight framework for retail payment systems, ECB. URL: https:/
www.ecb.europa.eu/pub/pdf/other/Revised_oversight framework for
retail_payment systems.pdf.

¥ Consolidated versions of the Treaty on European Union and the
Treaty on the Functioning of the European Union. Official journal of the
European Union, C326/01. Enexrpon. mani. 26.10.2012. P. 200. URL:
http://www.ecb.europa.eu/ecb/legal/pdf/c 32620121026en.pdf.
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BIJIMOBITHUX PEIJIAMEHTIB, TUPEKTUB €C, MPUCBIUCHUX
i cdepi. 3okpema, 4. 2 cT. 63 mporo Jlororopy nepen-
0aveHo, 1110 Ha TepHuTopii nepkaB-uwieHiB €C 3a00poHs-
FOThCS OyIb-sIKI OOMEKEHHSI Ha PyX KarmiTaixy (MPHHIIAT
cBOOO/IM PyXy IIATEXKIB) MIXK JIep)KaBaMH-UJICHAMH Ta
MIX JIepyKaBaMHU-4JICHAMH Ta TPETIMH KpaTHaAMH.

Jliis TapMoHi3altii TiaTexiB Ha TepuTopii Beiel €B-
POITH 3 BUKOPHUCTAHHSM 3aTabHUX €AWHUX MPOLEAYP i
CTaHJIAPTIB IS TUIATEXKIB B €BPO, K1 HE 3aJICKATHMYTh
BiJl KOPJIOHIB Ta 0COOJMBOCTEH MiCIIeBOTO (JIHAHCOBOTO
perymatoBaHHsI, OyJIo 3arpoBaKeHO €JIMHUN €BpOTICH-
cekui utatixaui ipoctip SEPA (Single Euro Payments
Area) Ha npaBoBiii ocHOBI [lupextusu 2007/64/€C €B-
poreiicekoro mapnamenty ta Pamm Big 13 mucromanma
2007 poky Tpo IUIATDXHI IMOCIYTH Ha BHYTPIIIHBOMY
punky (Payment Services Directive, PSD)'. 3rigno 3
miero JlupekrnBoro SEPA — 11e €1iHa 30HA TUIATEXKIB B
€BPO, B SKii JIIKBIIOBaHA PI3HUI MIX BHYTPIITHIMH
1 MXKHAPOJHUMH TUTATS)KAMHU Y BaIOTI €Bpo. DiznyHi
Ta FOPUAMYHI 0COOM MAarOTh MOXIJIMBICTh BUIBHO 3iMC-
HIOBaTH TIIepeKa3d KOIITIB, BHKOPUCTOByroun SEPA,
sIKa CcKacyBalla PO3MOALT €BPOMEHCHKOTO IUIATIXKHOTO
PHHKY HaIlloOHaJFHUMH KOpJoHaMH. Hampukiiaa, KoxxeH
cnoxkuBad B €C MOKe KOPUCTYBATUCS OE3rOTIBKOBUMH
IJIATHKHUMU MTOCITyTaMHu Yy CBOTH KpaiHi 3a THMH X Ta-
pudamu i Tak camMo JOCTYITHO, SIK 1 B YCIX 1HIINUX Kpai-
HaX — YYaCHHIIAX €EBPO30HH, HE3aJIC)KHO BiJl TEXHOJIOTIH
Ta OOJIaJIHAHHS, SIKI 3aCTOCOBYIOTBCS ITiJl Yac HaJTaHHS
[UX TTOCITYT.

CporonHi 3aMiCTh 3a3HAYCHOI BHIIE YHHHOIO € J{u-
pextuBa (€C) 2015/2366 €Bporneticbkoro [lapnamen-
Ty Ta Pamm Bix 25 mucromana 2015 poky mpo TiaTixHI
MOCITYTH Ha BHYTpilIHbOMY pUHKY (PSD 2), mo 3MiHto€e
mupektusu 2002/65/€C, 2009/110/€C 1 2013/36/€C Ta
Permament (€C) Ne 1093/2010."5 BigHocuHH, TIOB’s-
3aHi 3 (DYHKIIIOHYBaHHSM €JICKTPOHHUX rpoired B €C,
yHi¢ikoBaHO perymoroThes upextusoro 2009/110/€C
€Bporeiicekoro [lapmamenty Ta Paam Binm 16 BepecHs
2009 poxy mpo 3armoyaTKyBaHHs Ta BEJICHHS JIsJIbHOCTI
YCTaHOB IIOAO POOOTH 3 EIEKTPOHHHMH TpOIIMMa Ta
MpYAEHIIHHUN HAISA 32 HUMH'S,

OTxe, yepe3 BIAMOBIIHY YHI(IKAIIIO Ta CTaHIaPTH-
3aIlif0 TPaBUJI TIepeKazy KOIITIB, a TaKOX 3IIHCHEHHS
TPAHCKOPJIOHHHX IUIATEXKIB, OKPEMi BUCHI BUIUISIOTH

!4 Directive 2007/64/EC of the European Parliament and of the Council
of 13 November 2007 on payment services in the internal market
amending Directives 97/7/EC, 2002/65/EC, 2005/60/EC and 2006/48/EC
and repealing Directive 97/5/EC. URL: https://eur-lex.europa.cu/legal-
content/en/ALL/?uri=CELEX%3A32007L0064.

15 Directive (EU) 2015/2366 of the European Parliament and of the
Council of 25 November 2015 on payment services in the internal
market, amending Directives 2002/65/EC, 2009/110/EC and 2013/36/
EU and Regulation (EU) No 1093/2010, and repealing Directive
2007/64/EC. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX:32015L2366.

16 TupextuBa 2009/110/€C E€sponeiicbkoro [apnamenty ta Paau Bix
16 BepecHst 2009 poky 11010 3aMOYaTKyBaHHS Ta 3/(IHCHEHHS ISUTBHOCTI
YCTQaHOBAMH — EMITEHTAMU €JIEKTPOHHUX TPOLIEH Ta NPYACHIIHHUNA Har-
JIS171 32 HUMH, 1110 BHOCHTS 3MiHM 10 upextusu 2005/60/€C Ta 2006/48/
€C Ta ckacoBye [Jupekruy 2000/46/€C. URL: https://zakon.rada.gov.
ua/laws/show/994 al8.
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Yy KOHTEKCT1 MIXKHAPOIHOTO (DIHAHCOBOTO TpaBa — MiX-
HapOJHE IIaThKHE MpaBo'’, a y CKiIami mpeaMera OaH-
KIBCBKOTO TpaBa — BITHOCHHHU, SIKI BUHUKAIOTh y ce-
pi marikHoro mpasa'. Baxkko MOTOANTHCH i3 TaKUMHU
KOHIIETIIISIMH TUTATIXKHOTO TIpaBa. OCKIJIBKH BiTHOCHHH,
TOB’s13aHI 3 (DYHKIIOHYBaHHSM TUIATDKHUX CHCTEM,
BOHM BHUHHKAIOTh Ha «CTHUKY» HEOJHOPIJHHUX rany3eil
npaea, a 0TXKe, MOXKYTh OyTH [IPEJMETOM PEryIrOBaHHS
TaKHX Tajy3ed mpasa, sk (hiHaHCOBE, aIMIHICTpaTHBHE,
IUBLIBHE. Y TEeopii mpaBa Take sIBUIIE EPEBAKHO PO3-
[JISAJA€EThCS SIK KOMILJIGKCHA perfiaMeHTallis MpaBoBi/-
HOCHH'. 3 1LOr0 MPUBOLY Cepell HAyKOBIIB-IOPUCTIB
YIPOJIOBXK TPUBAIOTO Yacy € Pi3HI JTUCKYCIi, SIKI 3aJIH-
MIAFOTHCS aKTYaJIbHUMH 1 ChOTOJIHI.

Sx cnpasemnuBo 3a3Hadae J[.O. 'ermannes, sxmio
JUTSL KITACHYHUX (DIHAHCOBO-TIPABOBUX BIJIHOCHH Xapak-
TEPHUU JKOPCTKUH IMIIEPAaTHBHUNA METOJ| BIQJHUX PO3-
TOPS/KEHb, 110 HE JIOMYCKAE ONepaTuBHOI caMOCTiH-
HOCTI CTOpIH, TO IiJ| YaC PEryJTIOBaHHS BIJIHOCHH «Ha
CTHKY» rayry3i (piHaHCOBOTO MpaBa 3 MPAaBOM IMBIIEHUM
iHBapiaHTHICTH MOBEIIHKK CTOPIH gomyckaeTbes?. Ha-
MIPUKIIA, Y MIJIOMY PETYJIIOBaHHS BITHOCHH, sIKi CKJia-
JAr0Thest y cepi camoi opraHizantii Ta QyHKITIOHyBaHHS
TUTATDKHUAX CHCTEM, 3JIHCHIOETHCS JICPKABOIO B 0CO01
0COOITMBOTO [IEHTPAIBHOTO OPraHy JEP)KaBHOTO YIIpaB-
niHHs — HamonaeHOTO OaHKy YKpaiHu, — Ha piBHI 3aK0-
Hy Ta HOro HOPMATHBHO-TIPABOBHX AKTiB 3a JIOIIOMOI00
iMIIepaTUBHOTO MeToay. IlnaTikHi opraHizarii TaTix-
HHUX CUCTEM, YYaCHUKH IUIATIKHUX CUCTEM Ta OIepaTo-
pH TOCIYT IUIATDKHOI iHQPACTPYKTYpH MAarOTh MPaBO
3MIACHIOBATH JISUTBHICTh B YKpaiHi BHKJIFOYHO TICIIS 1X
peecrpaii Harionaneanm 6ankom (mani — HBY). Tlpu
npoMy HBY BH3Hawae mopsiiok 3aificHeHHS B YKpaiHi
MapIpyTH3allii, KIIPUHTY Ta B3aEMOPO3PAXyHKIB MIiX
YYaCHUKAMH TUIATDKHOI CHCTEMH 3a OIepallisiMH, SKi
3MIACHEH] B MeKaX YKpaiHM 13 3aCTOCYBaHHSM IUIATIK-
HHUX KapTOK, EMITOBAaHUX OaHKAMH-PE3U/ICHTAMU; BEJC
peeCTp IUIATIKHUX CHCTEM, CHCTEM PO3PaxyHKiB, ydac-
HUKIB IIMX CHUCTEM Ta OIEPaTOPiB MOCIYT IUIATIKHOT
iH(GPACTPYKTYPH; 3MIHCHIOE HADIA (OBEpCAMT) TUIATIK-
HUX CHCTEM 1 CHCTEM PO3paxyHKiB Tomlo. Bei 11 Ha3zBaHi
BUILIE BIJTHOCHHU MDXK IUIaThHKHUMU cucteMamu 1 HBY
€ (hiHAaHCOBO-TIPaBOBUMHU. BogHOYAC BITHOCHHU MIiX
YUYACHUKOM / YJICHOM IUIATIKHOI CUCTEMH (FOPUIMIHOIO
0Cc00010) Ta MIATIXXHOK OPraHi3ali€ro MIATHKHOT chc-
TEMH PEryJIIOITHCS Ha MiJCTaBl YKIaJA€HOr0 HUMHU JI0-
TOBOPY MMPO HAJAaHHS MOCIYT KOPUCTYBayaM ILIATIXHOI
CHCTEMH II[0/I0 TMPOBEACHHS MepeKa3y KOLITIB 3a J0T0-
MOTOIO ITI€T CHCTEMH, & BIIHOCHHH MIXK KOPUCTYBauaMu
(criokMBavYaMH MJIATIKHUX MTOCIYT) [UIATIKHOI CUCTEMHU

17 Terposa I. B. MesxayHapoaHoe (pUHAHCOBOE MPABO: y4eOHUK JUIst
By30B. M.: U3n. FOpaiir, Briciree o6pasosanue, 2009. C. 304.

8 lymunos B. M. MesxayHaponHoe (pUHAHCOBOE MPABO: MOHSTHE,
mpeaMet, cucreMa. BHemHeskoHoMmdeckuil Orommterens. 2005. Ne 6.
C. 70.

1 TMonennna C.B. KoMIIeKCHbIE TPABOBBIE HHCTUTYTHI M CTAHOBJICHHE
HOBBIX oTpacieii npasa. [IpaBoBenenue. 1975. Ne 3. C. 74-75.

2 Termannes JI.0. O6 ekt pinancoBO-IpaBoBOro 30008’ s3anus. I0pu-
maaui xypaan. Ne 2. 2010. URL: http://www.justinian.com.ua/article.
php?id=3425.
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Ta YYaCHHUKaMH caMoi TUIATIKHOT CUCTEMH CKIIAJar0Th-
Cs1 IUTSTXOM 3/TIHCHEHHSI HUMH BIATIOBITHUX MTPABOYHHIB.
Taki BimHOCHHHU, 0€3 CYMHIBY, PETYIIOIOTHCS HOpMaMH
[UBIJIHHOTO MPaBa.

[lizcTaBor0 BHUHHKHEHHS TMPaBOBLIHOCHH Y cdepi
pyXy / mepekasy KONIITIB BiJl IUTATHUKIB JIO 1X OTPHMY-
BayiB MOXYTh OyTH IIMBiJIbHI, TOCITIOJAPCHKi, aaMiHi-
CTpaTHBHI, KpUMIHAJIBHI, TPYIOBI, TOJATKOBI, OIOKETHI
npaBoBiTHOCHHH. OTXKe, YC1 OCTaHHI MPABOBITHOCHHH 3
TIEPETTKY € IEPBUHHIMH Ta MIEPIIONPHINHOIO TS po3pa-
XYHKOBHX TIPABOBIJIHOCHH, 5IKi, Y CBOIO YepTy, € MOXiTHH-
MH Ta HEOOX1THUM HACITIJIKOM JIJIsi BHKOHAHHSI TPOIIIOBHX
3000B’s13aHb. [lofinstoun HaykoBy mo3utiro b.A. Sceko-
Ba?l, cITijl 3a3HAYMTH, 110 CaAME perIaMEHTallist MEXaHI3MY
3IIMCHEHHS TUTATEXKIB, HE3aJIC)KHO BiJl IPABOBOI MPHPOIU
3000B’s13aHb T2 (POPMH BIACHOCTI IJIATHUKA i OTPUMYBa-
Ya KOIITIB, 3aBXIU Ma€e (DiHAHCOBO-TTPABOBY TPHPOY. Sk
yKe 3a3Ha4ajoCh BHIIIE, 11 TIOSICHIOETHCS THM, IO OaHK
a00 HeOaHKIBChKa yCTaHOBA (YYaCHHK IUIATKHOI CHUCTe-
MH) 3a0e3Meuye TepeKas KOIITIB 3TiIHO 3 IMIIEpaTUBHH-
mu BuMoramu HBY y cdepi 3miiicHeHHS po3paxyHKIB,
SIKMH 1X CITeI[ialIbHO PO3POOJISE Ta 3aTBEPIIKYE.

Y4acHUKH, K 00’ €HATUCH Y IJIATIXHY CUCTEMY B
MIPOIIECi MepeKasy KOIITiB, HA0yBarOTh MpaB Ta 000B’513-
KiB Ha IMIJICTaBl YKJIaJICHUX 13 IJIATIXXHO OpraHi3alliero
JIOTOBOPIB 1 BIIIMOBIHO JIO TPaBWJI, YCTAHOBICHUX HE
JICPXKABOIO, a TIEKO XK TUIATIHKHOIO OpraHi3alliero TuiaTix-
HOI CHCTEMH 3 YpaxyBaHHSIM BHMOT HOPMAaTHBHO-TIPA-
BOBHUX aKTiB 1 MOTPeO KOPHCTYBAUiB IUIATIKHUX MOCIYT
(muB. . 9.2 c1. 9 3akony Ykpainu «[Ipo ruaTixHi cuc-
TEMH 1 IepeKas KOMTIB B YKpaiHi»).

Bpaxosyroun ciymay aymky C.C. AnekceeBa mpo
BU3HAYEHHS IMIIEPATHBHUX HOPM?, CITiji BKa3arH, IO
MpaBwJIa TUTATIKHOT CUCTEMH MOYKHA BBaXKATH CBOEPIJI-
HUMH JIOKQJIFHAMHU KaTCTOPHIHUMHE MPHUITHCAMH, SIKi HE
MOXYTh OyTH 3aMiHEHI Ha PO3CYJl YYACHUKIB IJIATIHOT
CUCTEMH I1HIIUMH YMOBaMH iXHBOI TOBEIIHKH, 332 BH-
HSTKOM BHECEHHSI IJIATIXKHOIO OPraHi3alli€ro MmiaTixHOl
CHCTEMH 3MiH JI0 IIHX NpaBwWi. 30KpeMa, IMOPSIOK Jie-
riTEMAITT PaBWIT KOXKHOT TUTATIKHOT CUCTEMH IIIJISIXOM
y3roukeHHs iXx 3 HBY mepenye nomaneimiii peectpartii
Takoi IJIATIKHOT CHUCTEMH IIISIXOM YHECEHHS BiJO-
MocTel mpo Hel no Peectpy. lle mae 3mory 3pooutn
BHCHOBOK, IO IIi TTPaBMJIa MAIOTh O3HAKH JIOKATBHOTO
MIPaBOBOTO aKTy HOPMATHWBHOTO XapakTepy. BoHu wmic-
TATh TPABOB1 HOPMH, SIKi PO3POOIIIOTHCS, TPUHMAFOTh-

2 ScpkiB B.A. TlpaBoBe peryioBaHHs IpoIIoBoro obiry B Ykpaii :
JIMC. ... KaHJ. 'opui. Hayk : 12.00.07 / Knacu4nuii npuBaTtHuii yHiBepCH-
TeT. 3anopixoks, 2016. C. 18-19.

2 Anekcees C.C. Obuiast Teopust mpasa : B 2-x T. Mocksa : IOpuanye-
ckas auteparypa, 1981. T. 2. C. 75.
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cs 1 3aTBEp/DKYIOTHCS TUIATKHOIO OpTraHi3alfiero el
TUTATKHOT CUCTEMH, y3TO/DKYIOThCsI 3 HBY, BetanoBmO-
I0Th 3arajbHi PaBIIa PETYTIOBAHHS OJHOTHITHUX BiJl-
HOCHH Yy Ii} IJIaTXKHIA CHCTEMI, pO3paxoBaHi Ha TpUBa-
JIe 3aCTOCYBaHHS Ta HE MalOTh KOHKPETHOTO afipecara.

BimHocHHH, SIKI BUHUKAIOTh MK TUIATDKHOKO Op-
ragizami€cro nesHoi miarbxaoi cucremu 1 HBY mig gac
Y3TOJDKCHHST 3 OCTaHHIM IPaBHJ TUIATDKHOI CHCTEMH,
BiJTYyBaIOTh Ha COO1 IMIIEpaTHBHO-PETYITFOFOYHI TOTEH-
miagx aJMiHICTPaTHBHO-TIPABOBOTO pery/roBaHHs. Ha-
npuknan, JI.M. baxpax BBaxae, 1110 B aJMiHICTpaTHB-
HOMY TIpaBi SIK y (DyHIaMEHTAJbHIM ranxy3i MiCTUThCS
BHXI1JIHA ITPaBOBa Matepis, 10 Ti€Er0 a00 1HIIOK MIpOK
BUKOPUCTOBYETHCS B PSJII THINUX Trayry3eil: ¢piHaHCOBO-
MY, 3eMEITBHOMY, €KOJIOTIIHOMY, TPYIOBOMYZ,

JIy1s BUPINIICHHST MOXKJIMBHX MOMEHTIB 3arpo3 1mopy-
IICHHST Oe3NepepBHOCTI, O€3MEKH, MUTTEBOTO JOCTYITY
JIO TIJIATIXKHOT CUCTEMHU 1 3JIICHEHHS TUIATeXKIB y PEXKH-
Mi peajbHOr0 4acy IUIATDKHOK OpraHi3ali€ro 3aKpi-
TUICHI Y po3pOOJICHNX HEH0 MpaBHJIaX, K1 3aTBEpPIKEH1
Yy BCTaHOBICHOMY ICP)KaBHUM PETYISITOPOM MOPSIIKY,
MOYIJIMBOCT] aKTHBAIlil MyOIiuHUX (HiHAHCOBO-ITPABO-
BUX 3ac00iB, cepel SKUX BOKINBUMH € TIOBHOBAKCHHS
KOHTPOJIO y paMKax yIPaBIiHHS IUIATLKHAMHA PH3HKa-
MH 1 TIPOLIEyPH 3aCTOCYBaHHSI 3aX0JIiB BiIMOBIIaTIbHO-
CTi 3a MOPYIIECHHS 3aKOHOIABCTBA Y TUIATLKHIN cdepi.

BucHoBkn

OTXe, MSUTBHICTD TUTATIKHUX CHCTEM PETYIFOEThCS
MEePEBAXKHO IMIIEPATUBHUMH MPaBOBUMU HOpMamu. L1i
HOPMH BHCTYIAIOTh Y (OpMi KaTerOPUYHHUX MPHUITUCIB,
[0 BUKIIFOYAIOTh 3MiHY YMOB HOPMH 3a BOJICBHSIBJICH-
HSIM Cy0’€KTiB MPaBOBIAHOCHH MO0 MepeKa3y KOIITiB.
[Tpu 11bOMY YITOBHOBaXYIOUi (IPABOHAIUISAIOUI) HOPMHU
(hiHaHCOBOTO TIpaBa (3a CBOEIO MPUPOJIOKO € IMITEPaTHB-
HUMH) MIATPUMYIOTH PO3BHTOK IHIIIaTUBU Yy (iHAH-
COBO-TOCIOJIAPCHKIA MiSTIBHOCTI Ta CHPHSIOTH ITiJ(BU-
IICHHIO CaMOCTIHHOCTI TOCIONAPIOKYNX CY0’€KTIB
IUIATDKHUX CHCTEM.

O1xe, MyONIYHOIO METOK CTa0ITLHOTO (DYHKIIIOHY-
BaHHS BCI€T IJIATIXHOT CUCTEMH JIep)KaBHU € Oe3nepeOiid-
Ha poOoTa 3aranoM (HiHAHCOBOT CHCTEMH Ili€i KpaiHu.
ToMy yepe3 HeyXWJIbHE 3aJIOBOJICHHS MyOIidHOrO (i-
HAHCOBOT'O IHTEpECy MIOJ0 MepeKasy KOIITIB 1 UPKYJIsi-
i1 rPOIIOBUX TIOTOKIB «IIPABOBE PETYIFOBAHHS ITATIk-
HHUX CHCTEM» MOXKHA PO3INISAATU K OJHMH 3 IHCTUTYTIB
(hiHAaHCOBOTO TPaBa.

2 Baxpax JI.H. AaMuHncTpaTuBHOE IpaBo : yueOHUK. 3-€ u31l., nepec-
MoTp. u on. Mocksa : Hopma, 2008. C. 73.
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Persons who can not be representatives in the administrative process (legal proceedings)
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The article characterizes the persons who cannot be representatives in the administrative process (legal
proceedings). The current legislation is analyzed, and a comprehensive list of persons who cannot be representatives
in the administrative legal proceedings is defined. The attention is drawn to the fact that the restrictions on
representation are provided by material and procedural law. The criteria for limiting the right of individuals for
representation in the administrative process have been established. These are: participation in a legal case with
various procedural status, representation of another person whose interests conflict with the interests of its principal
in this legal case (including the termination of such representation), occupation of relevant job positions. Exceptions
for anticipated constraints are considered, and their practical application is described.

The lack of procedural ensuring for the implementation of anticorruption restriction to represent the interests
of other persons after the termination of activities related to performance of state and local government functions
is determined. In this regard, their ineffectiveness is emphasized. It has been proved that the only possible and
effective way of ensuring the implementation of this restriction as a factor in counteracting corruption is to assign
control over its observance to the authorities of administrative court.

It has been substantiated that the restriction of the right of individuals to be representatives in the administrative
process (legal proceedings) makes it possible to combine various procedural statuses and aims at ensuring equality
of participants in the process, inadmissibility of cases of pressure on the court, violation of rights and interests of
individuals and legal entities, including the results of representatives' actions, as well as ensuring the implementation

of the tasks of administrative justice.

Drawbacks and gaps in the procedural legislation on limitation of being representatives in the administrative
process have been established; therefore, amendments and additions to the provisions of the Code of Administrative

Legal Proceedings of Ukraine have been offered.
Introduction

The implementation of a complex theoretical,
legal and practical study of the legal status of a
representative in an administrative process (legal
proceedings) necessarily involves the need to establish
all persons who may be representatives in accordance
with administrative procedural law. In the Code of
Administrative Judicial Procedure of Ukraine (further
on referred to as the CoAJ of Ukraine), alongside with
the definition of persons who may be representatives
(Article 57), certain restrictions are provided for the
participation of these persons as representatives in a
particular administrative case. Thus, both imposed
restrictions on the representation and the list of those
persons who cannot be representatives require detailed
analysis.

Analysis of Recent Scientific Research and
Publications

Some issues on the composition and legal
status of persons who may be representatives in
the administrative process (legal proceedings) are
investigated by such theoreticians as OV. Agieiev,
O.V. Anpilohov, V.M. Bevzenko, A.Y. Broda,
L.I. Ditkevych, M. V. Dzafarova, V.S. Zaiets, S. V. Kivalov,
T.O. Kolomoiiets, V.K. Kolpakov, A.T. Komziuk,
I.B. Koliushko, O.V. Kuzmenko, R.O. Kuibida,
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Y.O. Lysenko, S.H. Stetsenko and many others. At the
same time, there is almost no analysis of the prohibitions
and restrictions on representation, the admission of
some representatives to participate in legal case as
established by current legislation in scientific papers.
Thereby, the purpose of the article is to investigate
legal prohibitions and restrictions on the representation
as well as characteristics of persons who cannot be
representatives in the administrative process (legal
proceedings).

Presentation of Basic Material

According to Article 58 of the CoAlJ of Ukraine, the
following persons cannot be the representatives:

1) a person who participates in the legal case as a
secretary of a court session, an expert, a specialist, a
translator and a witness, or as an assistant to the judge
examining the case;

2) a person who represents or represented another
person in this case, whose interests within this case
contradict the interests of its principal;

3) judges, prosecutors, investigators, employees
of the units conducting operative search activity, with
certain exceptions®.

In fact, the provisions of this article (in particular,
Part 1 and Part 3) limit the possibility of combining

! Kodeks administratyvnoho sudochynstva Ukrainy vid 06.07.2005
Ne 2747-1V / Verkhovna Rada Ukrainy. Vidomosti Verkhovnoi Rady
Ukrainy. 2005. Ne 35,/ 35-36/, 37. St. 446.
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several statuses by one person (who participates in a
particular case).

We consider it necessary to dwell on their
characteristics in detail.

The analysis of the list of persons specified in Part 1
of Article 58 of the CoAlJ of Ukraine indicates that, in
their procedural status, all of them are participants in the
trial (Article 61 of the CoAlJ of Ukraine). The authors of
scientific-practical commentary of the CoAJ of Ukraine
edited by S.V. Kivalov point out that the failure to
perform the functions of a judicial representative may be
cither absolute or relative?. Moreover, the inability to be
a representative of persons established in Part 1 of Article
58 of the CoAlJ of Ukraine, according to the proposed
understanding, is absolute, which means that there are no
exceptions to it, including being a legal representative.

At the same time, the comparison of the lists of other
participants in the case listed in Part 1 of Article 58 and
Article 61 of the CoAlJ of Ukraine makes it possible to
assert that the restriction on being a representative does
not apply to all other parties of the trial. Thus, it does not
concern a court administrator (Article 64 of the CoAJ of
Ukraine) and a legal expert (Article 69 of the CoAlJ of
Ukraine). It is noteworthy that in the previous edition of
the CoAlJ of Ukraine, this restriction didn’t spread to a
court administrator.

The activity of the court administrator is auxiliary.
Moreover, according to the decision of the presiding
judge, he “may” be involved into the trial (Part 1 of
Article 64 of the CoAJ of Ukraine), and, in the absence of
the latter in the court session, his functions are performed
by the secretary of the court session (Part 4 of Article 64
of the CoAJ of Ukraine). It is not by chance there are
assertions that the institution of the court administrator
in the administrative legal process of Ukraine does not
justify itself, and the coefficient of the useful effect of
the service of the court administrators is extremely low
and, in accordance with this proposal to return most of
the functions of the court administrator to the secretary
of the court session are expressed®. We believe that non-
presence of a court administrator is a misconception of
the restriction of being a representative.

Absence of a legal expert in Part 1 of Article 58 of
the CoAlJ of Ukraine can be tried to explain by means
of its recent appearance among other participants in the
trial. However, the analysis of his procedural rights and
obligations (Article 69 of the CoAJ of Ukraine) aims
at the need to extend and restrict him from being a
representative. Thereby, in order to overcome this legal
gap, we offer to add the words “court administrator”
after the words “secretary of a court session”, as well
as “expert on law” after the words “secretary of a court
session” in Part 1 of Article 58 of the CoAlJ of Ukraine.

2 Kodeks administratyvnoho sudochynstva Ukrainy / Za red.
S. V. Kivalova, O. I Kharytonovoi ta in. H. : Odissei, 2005. 552 s. (S. 150).
8 Mykhailov. O.M. Pravovyi status inshykh uchasnykiv
administratyvnoho sudochynstva v Ukraini: avtoref. dys... kand. yuryd.

nauk: 12.00.07. Nats. Un-t “Odeska Yurydychna Akademiia”. Odesa,
2015.22s.8S.9.
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Another novelty in Part 1 of Article 58 of the CoAlJ
of Ukraine lies in the proliferation of restrictions on
being a representative for the assistant judge hearing the
case.

Taking into account that the assistant judge provides
for the preparation and organizational provision of the
court proceedings (Part 1 of Article 62 of the CoAl
of Ukraine) including exercising the powers of the
secretary of the court session (Part 3 of Article 62 of the
CoAlJ of Ukraine), the inclusion of an assistant to this
list is a positive step.

The criterion according to which a court clerk, a
court officer, an expert, a legal expert, a specialist, a
translator and a witness cannot be representatives is a
“participation in a legal case”. It also concerns a court
assistant, if he is an assistant to the judge examining
the case (considering that this criterion extends to those
judges who are members of the panel of judges).

Weagreethatthe listed persons may be representatives
in the administrative court in the cases when they do not
perform the mentioned functions*.

In accordance with Part 2 of Article 58 of the CoAlJ
of Ukraine, a person may not be a representative if he
or she represents or represented another person, whose
interests in this case are contrary to the interests of the
principal®. This provision has appeared only in a new
edition of the CoAl of Ukraine and therefore, we are
going to emphasize the following. Firstly, this part also
refers to the restrictions of being a representative in a
particular case.

Secondly, both the continuing representation and
the suspended representation are taken into account. In
this case, the key criterion is the fact of staying in the
relations of representation with another person taking
part in this case. The time of emergence and termination
of relations of representation already during the trial or
even before the claim to court is not specified.

Thirdly, this restriction applies only to simultaneous
representation of several persons or the termination of
representation of one person and the transition to another
one in the case when the interests of their trustees (or the
previous and subsequent trustees) contradict each other.

In the other case, the simultaneous representation
of several participants in the case is allowed, which is
directly provided in the provisions of Part 4 of Article
57 of the CoAlJ of Ukraine.

The only the question of determination whether
there is a conflict of interest between the relevant parties
to the case is unresolved. It is unknown who establishes
it and in what order. It is not affordable to discuss the
automatic action of amendment to Part 2 of Article 58 of
the CoAJ of Ukraine, since sometimes it is quite difficult
to accurately determine the correlation of the interests

4 Kurs administratyvnoho protsesualnoho prava Ukrainy. Zahalna
chastyna: pidruchnyk / S.V. Kivalov, 1.O Kartuzova, A.Y. Osadchyi.
Odesa : Feniks, 2014. 342 s. (P. 195).

> Kodeks administratyvnoho sudochynstva Ukrainy vid 06.07.2005
Ne 2747-1V / Verkhovna Rada Ukrainy. Vidomosti Verkhovnoi Rady
Ukrainy. 2005. Ne 35, / 35-36/, 37. St. 446.
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of some of the participants in the case, for instance,
those of third parties who do not declare independent
claims on the subject of the dispute between themselves,
between the plaintiff and the defendant, etc.

A Part 4 of Article 60 of the CoAJ of Ukraine
establishes that in the case of termination of powers of a
representative to carry out representation within a legal
case, he cannot be a representative of the other party,
a third person of the other party or a third person with
independent requirements for the subject of the dispute
in the same case®. However, this applies only to the case
of termination of representation; hence the provision of
Part 2 of Article 58 of the CoAJ of Ukraine is wider.

Similar requirements are provided by the Law of
Ukraine “On Advocacy and Lawyering”, which the
lawyer as a representative must adhere to. So, according
to Article 22 of this Law in such cases (as the changes of
the principal) the requirements of lawyer's secrecy are
taken into account. Also, according to Paragraph 2 of Part
1 of Article 28 of the Law of Ukraine “On Advocacy and
Lawyering”, the lawyer is prohibited from concluding
an agreement on the has participated in the relevant
proceeding, and this is the reason for his removal in
accordance with the procedural law (paragraph 3); a
lawyer provides legal provision of legal assistance, and
he is obliged to refuse to execute an agreement provided
by a lawyer, law office or advocacy association, in the
case if: the lawyer assistance to another person whose
interests may conflict with the interests of the person
who applied for the conclusion of a contract for the
provision of legal assistance (paragraph 7)’. In this case,
the lawyer independently determines if the interests
of the relevant participants conflict inside the case;
additionally, the lawyer will be aware of the interests
and legal position of such participants in the case.

Altogether, taking into account that other persons
may also be representatives in the administrative
process, except for lawyers, the requirements of Part 2 of
Article 58 of the CoAlJ of Ukraine are fully justified and
aimed at preventing cases of abuse of representatives
by their provisions, violation of the rights, freedoms
and interests of persons, and the ineffectiveness of their
judicial protection.

In Part 3 of Article 58 of the CoAlJ of Ukraine,
which has not been edited, it refers to the restriction of
certain persons to be represented as a result of conflicts
of interest in connection with the occupations of certain
positions (judges, prosecutors, investigators, etc.). It is
worthwhile to dwell on the definition of these positions.

In accordance with Part 1 of Article 52 of the Law
of Ukraine “On the Judiciary and Status of Judges”,
“a judge is a citizen of Ukraine, who is appointed by
a judge in accordance with the Constitution of Ukraine

¢ Kodeks administratyvnoho sudochynstva Ukrainy vid 06.07.2005
Ne 2747-1V / Verkhovna Rada Ukrainy. Vidomosti Verkhovnoi Rady
Ukrainy. 2005. Ne 35, / 35-36/, 37. St. 446.

" Pro Advokaturu ta advokatsku diialnist: Zakon Ukrainy vid 05.07.2012
Ne 5076-VI / Verkhovna Rada Ukrainy. Informatsiia Verkhovnoi Rady
Ukrainy. 2013. Ne 27. St. 282.
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and this Law; he holds a full-time judicial position in
one of the courts of Ukraine and performs justice on a
professional basis™®.

This concept should take into account the judges
of Constitutional Court of Ukraine appointed to office
in accordance with the Constitution of Ukraine® and
the Law of Ukraine “On the Constitutional Court of
Ukraine™. In one of the commentaries to this article
of the previous edition of the CoAJ of Ukraine, it was
stated that based on the purposes of the article, it can
be concluded that the term “judge” does not include
people's assessors, jurors, arbitrators'®,

A Part 1 of Article 15 of the Law of Ukraine “On
Prosecutor's Office” provides a list of persons who are
prosecutors of the prosecutor's office, including, in
particular, the Attorney General; his first deputy and
deputies, including the Deputy Prosecutor General —
Chief Military Prosecutor; Deputy General Prosecutor —
Head of the Specialized Anti-Corruption Prosecutor's
Office; heads of regional and local public prosecutors,
their first deputies and assistants®?, etc.

According to Paragraph 17 of Part 1 of Article 3 of
the Criminal Procedure Code of Ukraine, an investigator
is an official of the body of the National Police, a security
body, a body supervising the observance of tax legislation,
a body of the State Bureau of Investigations, a body of
the State Penitentiary Service of Ukraine, detectives'
department, an internal control unit of the National Anti-
Corruption Bureau of Ukraine, authorized within the
limits of the competence envisaged by this Code to carry
out pre-trial investigation of criminal offenses®®.

The employees of the units conducting operative-
search activity can be defined as officials of the units
authorized to carry out operative-search activity.
So, in Part 1 of Article 5 of the Law of Ukraine “On
Operative-Search Activity” for each law-enforcement
body, the following units are defined; for instance, there
are units of criminal and special police in the National
Police; units of internal security in the State Bureau of
Investigations , providing personal security, etc.'*

8 Pro sudoustrii i status suddiv: Zakon Ukrainy vid 02.06.2016 Ne 1402-
VIII / Verkhovna Rada Ukrainy. Informatsiia Verkhovnoi Rady Ukrainy.
2016. Ne 31. St. 545.

° Konstytutsiia Ukrainy vid 28.06.1996 Ne 254k / 96-VR / Verkhovna
Rada Ukrainy. Vidomosti Verkhovnoi Rady Ukrainy. 1996. No. 30. St. 141.

0 Pro Konstytutsiinyi Sud Ukrainy: Zakon Ukrainy vid 13.07.2017 r.
Ne 2136-VIII / Verkhovna Rada Ukrainy. Vidomosti Verkhovnoi Rady
Ukrainy. 2017. Ne 35. St.376.

I Telipko V.E. Naukovo-praktychnyi komentar Kodeksu
administratyvnoho sudochynstva Ukrainy. K. : Tsentr uchbovoi literatury,
2011. 704 s. (S. 174).

Naukovo-praktychnyi ~ komentar =~ Kodeksu  administratyvnoho
sudochynstva Ukrainy stanomna 3.09.2014 / T.O. Mazelyk, S.T Honcharuk,
A.I Subbot. K. : “Tsentr uchbovoi literatury”, 2014. 520 s. (S. 100).

12 Pro prokuraturu: Zakon Ukrainy vid 14.10.2014 r. Ne 1697-VII /.
Verkhovna Rada Ukrainy. Vidomosti Verkhovnoi Rady Ukrainy. 2015.
Ne 2-3. St. 12.

¥ Kryminalnyi protsesualnyi kodeks Ukrainy vid 13.04.2012 r.
Ne. 4651-VI / Verkhovna Rada Ukrainy. Vidomosti Verkhovnoi Rady
Ukrainy. 2013. Ne9-10, Ne 11-12, Ne13. St. 88.

!4 Pro operatyvno-rozshukovu diialnist: Zakon Ukrainy vid 18.02.1992
r. Ne 2135-XII / Verkhovna Rada Ukrainy. Vidomosti Verkhovnoi Rady
Ukrainy. Ne 22. St. 303.
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There are two cases in which these officials can be
representatives in the administrative process, namely:

— when acting on behalf of the relevant authorities
that is a party or a third party in the legal case;

— when they are legal representatives of a party or a
third party.

It is more likely that in the first case this is a question
of self-representation, when an official is a head of the
relevant body and acts on his behalf in accordance with
Part 1, 4 of Article 55 of the CoAl of Ukraine. These
persons (with the exception of the prosecutor) cannot
be representatives of the respective bodies (at least after
January 1, 2020), which follows from the provisions of
Part 4 of Article 1312, Paragraph 2 of Sub-Paragraph
11 of Paragraph 16! of Transitional Provisions of the
Constitution of Ukraine and Article 57 of the CoAJ of
Ukraine. Therefore, this case should be considered solely
as self-representation, for instance, the head of the court,
as the leader, may represent this court in legal cases. In
this regard, the provisions of Part 3 of Article 58 of the
CoAlJ of Ukraine do not take into account the changes
that have taken place with regard to representation.

In the second case, it is allowed to involve
these officials into participation in the case as legal
representatives in accordance with Article 56 of the
CoAl of Ukraine.

From the analysis of legislation in the field of
prevention of corruption, it is clear that in addition
to the investigated prohibitions and restrictions on
representation, there are also additional ones established
in order to prevent corruption and corruption-related
offenses. Thus, in accordance with Paragraph 3 of Part
1 of Article 26 of the Law of Ukraine “On Prevention
of Corruption” to persons authorized to perform
functions of the state or local self-government, specified
in Paragraph 1 of Part 1 of Article 3 of this Law, who
have quit or otherwise ceased the activities related to
the performance of state or local government functions,
it is prohibited, within the course of a year from the day
of termination of the relevant activity, to represent the
interests of any person in legal cases (including those
that are considered in the courts) in which the other
party is the body, enterprise, institution, organization in
which they were working at the time of termination of
the mentioned activity's.

By its very nature, this provision is a restriction
after the termination of activity related to the exercise
of the functions of the state, local self-government and
is characterized by the following. In the methodological
recommendations “Prevention and Counteraction
of Corruption in State and Local Self-Government
Bodies” developed by the Ministry of Justice of Ukraine
it is noted that by its nature, mentioned preventive
mechanism is aimed at minimizing the risks of a conflict
of interests in the transition of an employee to another

13 Pro zapobihannia coruptsii: Zakon Ukrainy vid 14.10. 2014 No. 1700-
VII / Verkhovna Rada Ukrainy. Vidomosti Verkhovnoi Rady Ukrainy.
2014. Ne 49. St. 2056.
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occupation that is not related to the performance of
state functions; minimizing cases when a person in
an unlawful manner creates a particularly favorable
conditions for institutions, enterprises, organizations,
where he is planning to work after leaving public service
job, or uses official information or other possibilities of
his former position on a new job (Paragraph 8)'°.

Returning to the characteristics of the restriction
mentioned above, we consider it necessary to pay
attention to the following. Firstly, this ban applies to all
courts, including administrative ones and, accordingly,
any court cases, both new and those already pending in
the courts.

Secondly, the prohibition has a fixed duration and is
valid for one day after the termination of the relevant
activity. Furthermore, the effect of this prohibition,
within the established deadline, applies to all bodies,
enterprises, institutions, organizations in which the
person has worked and ceased working. For instance,
the person was working as a civil servant in the
Dnipropetrovsk Regional State Administration and
ceased working on September 15, 2017 with this ban
lasting until September 15, 2018. After that, the person
has been employed as a local government employee
in the Dnipropetrovsk Regional Council and ceased
working on January 15, 2018, so this prohibition will
be valid until January 15, 2019. Therefore, this person
will be simultaneously prohibited from representing
the interests of any person in cases in which the party
is both Dnipropetrovsk Regional State Administration
and Dnipropetrovsk Regional Council for a certain time
(from January 16, 2018 to September 15, 2018). Thus,
such prohibitions may be more than in the example
given, since its number depends on the number of jobs
of this person.

Thirdly, the prohibition extends to the cases in
which the other party is the body, enterprise, institution,
organization in which such person has worked and
ceased working. We should take into account that the
parties in the administrative process are the plaintiff
and defendant (Part 1 of Article 46 of the CoAJ of
Ukraine), this prohibition applies to the cases in which
such a body, enterprise, institution, organization is a
plaintiff or a defendant. Consequently, in the case of
their participation in the legal case as a third person,
regardless of whether they are claiming independently
regarding the subject matter of the dispute (Part 1,
Article 2, Article 49 of the CoAlJ of Ukraine), this
prohibition does not apply.

It should be also agreed that mentioned restriction
helps to prevent the former official from using his
networking in an unfair manner while performing
his representative activity. This rule, for instance, is
crucial for those lawyers, among whom the practice

16" Zapobihannia 1 protydiia koruptsii v derzhavnykh orhanakh ta
orhanakh mistsevoho samovriaduvannia: metodychni rekomendatsii
ministerstva yustytsii Ukrainy vid 16.10.2013 r. URL : https://zakon]l.
rada.gov.ua/laws/show/n0020323-13 (data zvernennia : 01.02.2019 r.).
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of representing the interests of citizens or legal entities
after the termination of the civil service or work in law
enforcement and controlling structures, including in the
process of advocacy (Paragraph 8)!7.

Another specific characteristic connected with the
implementation of this restriction is the absence of any
liability for its violation. Thus, in the scientific- practical
commentary of the Law of Ukraine “On Prevention of
Corruption”, it is highlighted that the administrative
responsibility of former persons authorized to perform
functions of the state or local self-government is not
established for violation of the prohibitions provided in
Article 26 of the Law'®.

The authors of another scientific-practical commentary
to the Law of Ukraine “On Prevention of Corruption”
also indicate that current legislation does not provide
for legal liability for violations by former employees of
the prohibition to represent the interests of any person in
cases in which the other party is an authority, enterprise,
institution or the organization where they worked
before. We can assume that in this case it goes about
negative procedural consequences (if there has been a
representation of interests in court)!®, but these potential
consequences are not investigated directly.

Contrary to the prohibition mentioned, in the case of
representation, as it is emphasized in written sources, it
should be spoken about the urgency of certain procedural
consequences and procedural obstacles for access to the
case of the relevant representative; however, such effects
and obstacles are not directly affixed by current legislation?.

Indeed, the procedural legislation, including the
CoAJ of Ukraine, does not provide any statements
to ensure compliance of a following anticorruption
restriction, as well as no consequences of its violation
are foreseen. However, it is not a reason for a person
to be refused the admission by a court to participate in
a case as a representative, and the termination of such
representation does not affect the consideration of
the case and the admissibility and authenticity of the
evidence adduced by such a representative, etc.

Taking this information into account, we try to
determine the prospects of measures to eliminate
violations of this restriction, which are provided in Part
2 of Art. 26 of the Law of Ukraine “On Prevention of
Corruption”, in the procedural meaning.

A form of ensuring compliance with the mentioned
restrictions and responding to cases of violation, in

17 Zapobihannia i protydiia koruptsii v derzhavnykh orhanakh ta
orhanakh mistsevoho samovriaduvannia: metodychni rekomendatsii
ministerstva yustitsii Ukrainy vid 16.10.2013 r. URL : https://zakon]l.
rada.gov.ua/laws/show/n0020323-13 (data zvernennia 01.02.2019 r.).

'8 Naukovo-praktychnyi komentar do Zakonu Ukrainy “Pro
zapobihannia koruptsii” / Nauk.red. M.I. Havroniuk. K. : Vaite, 2018.
472 s. (S. 220).

¥ Naukovo-praktychnyi komentar do Zakonu Ukrainy "Pro
zapobihannia koruptsii" / V.S. Kovalskyi, O.1. Mykolenko, E.L. Streltsov,
O.1. Klymenko. K. : Yurinkom Inter, 2018. 380 s. (S. 112).

2 Administratyvne pravo Ukrainy. Povnyi kurs: pidruchnyk / Halunko
V., Dikhtiievsky P., Kuzmenko O., Stetsenko S. ta in. Vydannia druhe.
Kherson : OLDI-PLUS, 2019. 520 s. (S. 328).
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accordance with Paragraph 3 of Part 2 of Article 26 of
this Law is the appeal of the National Agency for the
Prevention of Corruption to the court for termination of
an employment contract, recognition of the transaction
to be invalid. Thus, O.P. Khamkhodera states that the
enforcement of this restriction is due to the appeal of
the National Agency for the Prevention of Corruption
to the court with a claim for the declaration of invalidity
contract and (if there are any grounds) for recognizing
the inaccuracies achieved during such representation of
the agreements (for instance, in the case of representing
interests in commercial operations, etc.)?. Generally,
while supporting such a promising interpretation of these
legislative requirements, it should be emphasized that
such actions by the National Agency for the Prevention
of Corruption with regard to all other agreements (except
labor contracts (agreements) and business transactions)
should be emphasized, in particular, regarding the
contracts for representation, in Part 2 of Article 26 of
the Law of Ukraine “On Prevention of Corruption” are
not foreseen directly.

It is not by chance that the question arises as for the
effectiveness of such an appeal to a court, even with the
requirement to declare a contract of representation to be
invalid, so how much the application to the court allows to
counteract or reverse the possible negative consequences
of'the violation of the ban on representation? The answer
is obvious. We consider that the appeal to the court does
not provide for the implementation of these restrictions
because of the following:

1) the fact of the application of the National Agency
for the Prevention of Corruption to a court with a suit on
the recognition of a contract for the representation of a
void does not terminate such representation, nor results
in its suspension, in accordance with procedural law;

2) the time of trial of such a claim may be
considerably delayed, so, in connection with it, such
a contract for representation ceases to be relevant, the
representation under the conditions of violation of the
restriction mentioned above will be completed or the
negative effects will appear.

Taking the above into account, the only possible
effective way to ensure the implementation of this
restriction as a factor in counteracting corruption in
the context of the procedural representation itself is
to assign control over its observance to the powers of
the administrative court, and therefore, to one of the
grounds that makes it impossible for the person to be a
representative.

In this regard, we offer to supplement Article 58 of
the CoAJ of Ukraine with a new part of the following
content: “A person may not be a representative in court,
if he is a subject to restrictions on the representation of
other persons' interests, established by the legislation in
the field of prevention of corruption”.

2 Administratyvne pravo Ukrainy. Povnyi kurs: pidruchnyk / Halunko
V., Dikhtiievsky P., Kuzmenko O., Stetsenko S. ta in. Vydannia druhe.
Kherson : OLDI-PLUS, 2019. 520 s. (S. 328).
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Conclusions

Summarizing all above, it should be noted that the
criteria defined by the procedural law, which restrict
the right of some persons to be representatives in the
administrative process (legal proceedings), make it
possible to combine various procedural statuses and
to ensure equality of participants in the process, the
inadmissibility of cases of influence on the court, abuse
of representatives by their provisions, violations of rights
and interests of individuals and legal entities, as well as
to provide the realization of the tasks of administrative
justice.
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It has been proved that the restrictions on being
a representative in the administrative process (legal
proceedings) are established not only by the administrative
procedural law (CoAJ of Ukraine), but also by material
law (Law of Ukraine “On the Prevention of Corruption”).
The ineffectiveness of anti-corruption measures to ensure
the implementation of the restriction to represent the
interests of other persons after the termination of activities
related to the exercise of state functions and local self-
government is justified. The necessity of assigning the
enforcement of this restriction to the administrative court
is pointed out. It is offered to make amendments and
additions to the CoAJ of Ukraine.
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The constitutional foundations of the organization and activities of the intelligence agencies of Ukraine
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Based on the analysis of the legislation of Ukraine in the field of intelligence, the article states that certain
provisions of the laws do not fully comply with the current Constitution of Ukraine. The arguments are the
recommendations of the PACE 1713 (2005), the provisions of the Ukrainian and national legislation of the post-
Soviet states, as well as the author’s personal views on the problem of compliance of the constitutional provisions
with the current legislation in the field of intelligence agencies. In the practical aspect, specific recommendations
are offered for improving certain articles of the laws of Ukraine:

—preamble to the Law of Ukraine “On Intelligence Institutions of Ukraine” in the following wording: “This Law
defines the legal basis for the organization and activities of state bodies that carry out intelligence activities in order
to protect the vital interests of the individual, society and the state from external threats ...”” — further on the text;

—the second sentence of part three of Article 17 of the Law of Ukraine “On Intelligence Institutions of Ukraine”
is supplemented with the following words: “Officials of the said bodies of state power, enterprises, institutions and
organizations bear the responsibility provided for by law for the disclosure of information about the affiliation of
these employees with the intelligence agencies, if such They are known in the process of work, and they determine
their functional responsibilities with the consent of the leadership of the intelligence agencies within and without
limits, but, on the contrary, contribute solving their intelligence tasks”;

— in Article 16 of the Law of Ukraine “On Intelligence Institutions of Ukraine”, it is to be determined that the
employees of the intelligence agencies of Ukraine may be exclusively citizens of Ukraine and, at the same time, are
not citizens of other states, that is, they have no dual citizenship; Article 23 shall be supplemented with the provision
that a person who confidently cooperates (cooperates) with intelligence agencies of Ukraine and is not a citizen of
Ukraine may be adopted by citizenship of Ukraine on an individual basis on the basis of a decision of the President
of Ukraine;

— obtaining information by the intelligence agencies, securing intelligence activities’, protecting their forces,
means and information systems and records, as well as sources of intelligence by restricting constitutional rights and
freedoms of people is contrary to the constitutional provisions.

The analysis of the compliance of certain provisions of the Constitution of Ukraine with the provisions of the
current legislation regarding the organization and activities of the intelligence agencies of Ukraine testifies to the
presence of some contradictions and differences. Their elimination will allow furthering improving the existing
legislative framework, to more clearly reflect in the legal norms democratic principles of the Fundamental Law of
Ukraine, to increase the effectiveness of practical activity of the employees of the intelligence agencies of Ukraine.

Koncruryuiiini 3acaan opranizanii Ta AigsiabHOCTI po3BinyBaJbHUX OpraniB YKpainu

IIpowiaceé Bonooumup Bonooumuposuu

KaHOuoam puouyHUx HayxK, OOYeHm,

doyenm Kaghedpu

Tnemumymy Cryoicou 306HiuHb0I po36ioku Yrpainu, Yxpaina

Beryn «IIpo Ciyx0y 30BHIIIHBOT PO3BiAKK YKpaiHm»?. 3aK0-

HOTBOpEHHS y cepi AiSIBHOCTI 1 M@K NMOBHOBaXKEHb

Koncrutymis Vkpainn 3akpimioe GpyHIaMEHTATb-
Hi IPUHIUIN TiSUTBHOCTI Ta MEXi MOBHOBAaXCHb yCiX
JIep’)KaBHUX OpraHiB, 30KpeMa THX, IO 3A1HCHIOIOTH
pO3BiAyBanbHy JifdbHICTE. Y mnpeamOyni 3axkoHy
VYkpainu «IIpo po3BigyBaibHi opranu YKpaiHu» 3a3Ha-
YEeHO, 10 OPTaHu, AKi 3A1HCHIOIOTh PO3B1NYyBaIbHY [Ii-
SUTBHICTH, HAJIekKAaTh JI0 JAepkaBHUX opranis’. Ciyx0a
30BHIMIHBOT po3Biaku Ykpainu (mani — C3PY) Bu3na-
YeHa JepKaBHUM OpraHoM y ctarTi 1 3akoHy Ykpainu

! TIpo po3BigyBanbHi opraHu YKpaiHu :
Bepxosroi Paxgu (BBP). 2001. Ne 19. Cr. 94.

3akoH Ykpainu. Bimomocri
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PO3BiyBaJIbHUX OpTaHiB IOBUHHO 3i1HCHIOBATUCS
BUKJIIOYHO Ha MiAcTaBl mojoxeHb OCHOBHOro 3aKo-
Hy Ykpainu. JKomgHa mpaBoBa HOpMa IIOIO OpraHiza-
ii Ta MisTTBHOCTI PO3BIIyBaJbHUX OPraHiB HE MOXKE
cynepedntd moniokeHHs M KoHcrutymii Ykpainu ado
PO3IIMPIOBATH (3BYXKYBaTH) iX 3MICT. AHAIi3 YUHHO-
TO 3aKOHOJIaBCTBa y cepi po3BiAyBaIbHOI MiIsUIBHOCTI
JIa€ MiICTaBH CTBEPAKYBATH, III0 OKPEMi IIPaBOBi MpH-
MIUCH IIIe HE TIOBHOIO MipOI0 BiJIMOBIaI0Th OCHOBHUM
nonoxeHHsM Konerutyii Ykpainn.

2 TIpo Cnyx0y 30BHIIIHBOI PO3BiAKKM YKpaiHu : 3akoH YKpaiHu.
Binomocti BepxosHoi Pagu (BBP). 2005. Ne 25. Cr. 180.
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Proshayev Vliadimir

OcoOnMBY aKTyaJbHICTH TPOOJIEMa BiAIMOBIIHOCTI
HOPMAaTHBHO-TIPABOBUX aKTiB, IO PETYIIOIOTh OpraHi-
3aIito Ta JiSIBHICTh PO3BIAYBaILHUX OPTaHiB, IOJO-
xkeHHsM KoHcTuTynii HaOyBae ChOTOJHI, KOJH IiCis
PeBoutror1ii T1IHOCTI TIOCTANIO MUTAHHS MEPEnIsLy Jie-
SIKUX MOJIOKEHb YMHHOT KOHCTHTYIIIT, 11 9OTO BiJIO-
BiHO 10 Ykasy [Ipe3umenra Oyna ctBopena KoHncru-
TyIii{Ha KOMicCisi, OJIHUM 3 OCHOBHHUX 3aBJIaHb SKOI €
«y3arajbHEHHS TMPAaKTUKK BUKOHAHHS HOopM KoHcTH-
Tymil YKpainu, NPOMo3uIlii o0 ii BIOCKOHAJICHHS 3
ypaxyBaHHSM Cy4YacHHX BHKJIHMKIB Ta MOTPeO CyCIib-
cTBay®.

3 omsiy Ha MPOTONOMICHUH Kypce YKpaiHu Ha €B-
poiHTerpariiro HabyBae aKTyaabHOCTI TaKoK MpolieMa
KOHTPOJIFO 32 TISTbHICTIO YKPaiHChKUX PO3BiyBabHUX
cyx0 BiamoBiaHo a0 cranmaptie €C. «banaHcyrouun
MK TpoOieMamu Oesreku i Jemokparii, Boru ([Tap-
namenT, Kabiner MiHicTpiB, CyJ0Ba I'JIKa BIIaJIH, 3aCO-
O0u MacoBoi iH(popmallii, oprasizamii rpoMaasHCHKOTO
CycniibcTBa — B. B.) 3MyllIeHI NpWHMaTH PIlICHHS,
HACKIJIbKH, 3 OJIHOTO OOKY, IPOIO3HIIil, BACYHYTI CIIEIl-
CITy’)k0aMH, CIPUSIIOTh TXHIN eeKTUBHINIH poboTi 1, 3
THIIIOTO OOKY, HACKIJIBKH JISUIBHICTD CIELCITYXO € nio-
36imHoI0 [ 8i0nosioae 6ykei 3akony (Kypcus — B.B.)»*.
To6T10 BuMoru crannapris €C moao AisUIHOCTI PO3Bi-
JyBaJIbHUX OPraHiB CTOCYIOThCS TAKHMX OCHOBHHX ac-
TIEKTIB: KOHTPOIIIO HaJl HUMH, IMiJI3BITHOCTI Ta 810n08i0-
Hocmi 3akoHam, Hacamneped Koncmumyyii.

VkpaiHa, siKka Tiparie B MalOyTHbOMY HaOyTH 4JICH-
ctBa B €C, B3s1a Ha cebe 3000B’sI3aHHS 1I0JI0 ITPHUBE-
JICHHSI HAIliOHAJBPHOTO 3aKOHOJABCTBA Y BIJIMOBITHICTH
JI0 €BPONCHCHKUX CTAHIIAPTIB 13 TOTPUMAHHAM, 30KpeMa,
PEKOMEHIAIlH, SKi HaIXOAATh 13 OOKY €BPOICHCHKUX
cTpyktyp. Jdepxasu-yuacauii OBCE y 1994 pori yxBa-
i «Komeke moBeIiHKA 1040 BiliCHKOBO-IIOJIITHYHUX
acriekTiB 6e3rnekm». BiamosigHo o 1. 32 Komekcy «kok-
Ha JIepKaBa-ydJacHUIsI 3a0e3neuyBarume, mood 0co0oBHi
CKJIaJ BIICHKOBUX 1 BOEHI30BAHUX CWJI 1 cus Oe3nexku MaB
MOXITUBICTh KOPUCTYBATHCh 1 3/IIHCHIOBATH CBOI NpaBa
JIIOTUHA T4 OCHOBHI CBOOOIH, BIJIOOpaXKeHI B JOKyMEH-
tax HBCE Ta Ha MiXHApOAHOMY TIpaBi, 3TiJJHO 3 BiJAIO-
BIJTHUMH KOHCTUIMYYIHUMU [ NPABOSUMU NOTONCCHHIMU
Ta BUMOTaMH CIIy>KOH (KypcuB — B. B.)»’.

Mera crarri — adHami3 BIAMOBIAHOCTI YWHHOTO
3aKOHO/IaBCTBA IOJI0 OpraHi3ailii, TOBHOBaXXEHb 1 JIi-
SUTBHOCTI PO3BIAYBAJIBHUX OPraHiB YKpalHH MOJIOKCH-
HssM OcHoBHOTO 3akoHY Ykpainu. Ha mijncrari anamizy
ABTOP HaMaraeThCsl BUIIJIMTH TMOJOXKEHHS 3aKOHIB, sIKi
HEOoOX1JJHO, Ha HOT0 JYyMKY, IPUBECTH Y BIAMOBIIHICTH
JI0 TOTO, 1110 TiporojonieHo B Koncturymii Ykpainu, ta

% IIpo 3arsepmkenns [lonokenus npo Koneruryuiiny komicito : Ykas
Ipesunenra Ykpainu Ne 119/2015 Bin 3 Gepesns 2015 p.

4 Xanc Boph, len Jleit. ITia3BiTHICTH crienciryx6: MpaBoBi HOPMH,
nocein 1 pexomenpauii. Ocno : BupaBHunTBo napnamenty Hopserii,
2005. C. 135.

> Konmeke MOBEMIHKHM LIOA0 BiMCHKOBO-IIOJNIITUYHUX ACIEKTIB OE3MEKH
(BuTsT). YXBaJeHHIl nepkaBaMu-ydacHUIsIMA Hapanu 3 nmuTans Oe3nexu
i ciBpobitaunTBa B €Bpori (HBCE), 1994. URL: http://zakon.rada.gov.
ua/cgi-bin/laws/main.cgi?nreg=994 116.
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3aMpOITOHYBATH CBOI BapiaHTH pelakilii ado Mmiaxoau 10
(bopMyITIOBaHHSI KOHKPETHUX CTaTel 3aKOHIB YKpaiHU.
Buxusiag ocHoBHOro MartepiaJy

B ct. 3 Koncrutynii Ykpainu nporosnorieHo: «JIro-
JIUHA, ii KHUTTS 1 3J0pOB’sl, YECTh 1 T1AHICTh, HEAOTOP-
KaHHICTh 1 Oe3IeKa BU3HAIOTHCSA B YKpaiHi HAHBHUIIOKO
COIIaTBHOIO MiHHICTO. [IpaBa i cBOOOIU JIFOMHHU Ta X
rapaHTil BU3HAYAIOTh 3MICT 1 CIPSMOBAHICTh AiSUTHHO-
cTi nepxaBu. JlepikaBa BIIMOBIIAE Mepe] JHOIUHOIO 3a
CBOIO JIISUTBHICTh. YTBEPIDKCHHS 1 3a0€3IEeUYCHHS MpaB
1 CBOOOJI JIFOMHH € TOJIOBHHUM OOOB’SI3KOM JICPIKaBH».
Sl GaunMo, Ha MepIIoMy MicCIl CTOITh 0c00a, JIFOIUHA,
TPOMAJITHUH, a He Jiep)KaBa, He ii HallioHaIbHI 1HTepe-
cu. Ha Hamry nymKy, me myske BakiuBe mooxkeHHs Oc-
HOBHOTO 3aKOHY YKpaiHW HE 3HAWIIO CBOTO TTOBHOTO
BiZoOpakeHHs y 3akoHaxX Ykpainu «[Ipo po3BigyBambHi
oprann Ykpainn» Ta «IIpo Ciyx0y 30BHIIIHBOI pO3-
BiJikK Ykpaiam». Y 3akoHi Ykpaiau «IIpo Ciyx0Oy 30B-
HINIHBOT PO3BIIKA YKpaiHM» IbOTO KOHCTHUTYIIHHOTO
TIOJIOKEHHS B3araii Hemae, a y 3akoHi Ykpaiau «IIpo
PO3BiyBaJIbHI OpraHW YKpaiHu» y npeamOyii 3a3Ha-
YEeHO, 1[0 PO3BiIyBalibHA MisTIBHICTD 3IHCHIOETBCS «3
METOI0 3aXMCTy HAI[lOHAJBHHUX IHTEPECIB YKpaiHU Bij
30BHIMIHIX 3arpo3...», a B IHIIUX CTaTTIX MOBa iijie
TIJIBKH TPO MOBAry i JOTPUMAaHHS MpaB Ta CBOOOJ JIt0-
JIUHY 1 TPOMAaJITHUHA K OJHOTO 13 MPUHIUIIB JisTb-
HOCTI PO3BiyBaJIbHUX OpraHiB (CT. 3) Ta BKa3aHoO, IO
«METOJI 1 3aC00H TISUTBHOCTI PO3BIIyBaJIbHUX OPraHiB
HE TTOBHHHI 3aB/IaBaTH IIKOIH JKUTTIO, 3I0POB 0, YECTI
i TiHOCTI JTroei» (cT. 5). JloninabHo Oyio O 1ie KOHCTH-
TyLIfHE TOJIOKEHHsI PO3KPHUTH caMe TaM, JI¢ BKa3aHO
PO METY IISJIBHOCTI PO3BiMYBaJbHUX OpraHiB, TOOTO
y npeamOyni 3akony Ykpainu «[Ipo po3BimyBambHi op-
ranu Ykpainm». Tak camo 3poOuIn 3akoHoaaBIi Pociii-
cekoi Denepanii, Pecnyoniku binmopycs, PecrnyOmiiku
Tamxkukucran, Pecnyoniku Kasaxcran tomo. Hampu-
knan, y cr. 1 3akony P® «IIpo 30BHIMIHIO PO3BIIKY»
3a3HAYCHO, 110 «30BHIIIHA po3Bifka Pociiicbkoi dene-
pauii <...> MOKJIMKaHa 3aXHIIaTH OE3MEeKy 0COOUCTOCTI,
CYCIHINBCTBA 1 JIepyKaBH BiJl 30BHIMIHIX 3arpos...»°, B
.. 1.1 Ykazy npesunenra Pecnyomniku binopycs «Ilpo
MTUTaHHS 30BHINIHBOT PO3BIJIKH» BKa3aHO, 10 «30BHIII-
HSl pO3BiJIKa — OCOONMBHUU BUJ AISUTLHOCTI <...>, SIKHH
nepea0auae 3aXKMCT KUTTEBO BAKIUBUX 1HTEPECIB 0CO-
OHCTOCTI, CYCIIBCTBA 1 JepiKaBu...»’, y CT. 1 3akoHy
Pecnyonikn Tamkukuctan «[Ipo BIHCBKOBY pPO3BIJIKY
30poiiaux Cui PecryOmiku TaJpKMKUCTaH» YUTAEMO:
«... BiiicbkkoBa po3Bigka 30poitHux Cun PecryOmiku
Tamkukucran <...> TpU3HAYCHA 3aXUIIATH OE3MEeKy
0COOMCTOCTI, CYCHIJILCTBA Ta JICPXAaBH BiJl 30BHIIIHIX
3arpo3... »%, y cr. 1 3akony PecnyGmiku Kasaxcran

¢ O BHewHel passeke: MenepanbHblii 3akoH Poccuiickoit Dexepaunm.
URL: http:/svr.gov.ru/svr_today/doc02.htm.

7 O Bompocax BHelIHel pa3Benku: Ykas IIpesunenra Pecry6inku Be-
napychk ot 25 mapta 2003 ., Ne 116. URL: http://pravo.levonevsky.org/.

§ O BoenHoit passenke Boopyxkennsix cui PecryOnuku TaKukncTan:
3akoH Pecnyonuku Tamkukucran ot 2 nekadps 2002 roma Ne78. URL:
http://base.spinform.ru/show_doc.fwx?rgn=5867.

149



Proshayev Vliadimir

«IIpo opranu HamioHanbpHOT Oe3neku PecryOmikn Ka-
3aXCTaH» — «OpPTaHW HaIllOHABLHOI Oe3mneku PecryOri-
ku Kazaxcran <...> mpu3HaueHi y MeXax HaJaHuX iM
MMOBHOBaXKCHb 3a0e3MeuyBaTH 0e3MeKy 0COOHMCTOCTI Ta
CYCHJIBCTBA, 3aXUCT KOHCTUTYIIHHOTO JIady, JeprKaB-
HOTO CYBEpPEHITETY, TePUTOPIaIbHOT IJTICHOCTI, EKOHO-
MIYHOTO, HAYKOBO-TEXHIYHOTO 1 000OPOHHOTO TIOTEHIIIA-
Iy JIEpIKABH»®,

OTtxe, npeamOyi1y 3akoHy Ykpaiau «IIpo po3sigy-
BaJIbHI OpraHu YKpaiHW» JIONUILHO OyJI0 O BUKIIACTH B
Takii penakiii: «l{eli 3akoH BU3HAUA€E TIPABOBI OCHOBU
opraHizaiii i TisJIbHOCTI JAepKaBHUX OPTaHiB, sSKi 3iH-
CHIOIOTh PO3BiJyBajibHY JISUTbHICTh, 3 METOI 3aXUCTY
JKUTTEBO BAXKIUBUX THTEPECIB 0cobUCmocmi, Cychninb-
cmea i depacasgu BiJl 30BHIIIHIX 3arpos... », — Jaji 3a
TEKCTOM.

Slkio 3aKoHONABelb BU3HAUMB PO3BiTyBabHI Op-
TaHW JEpKaBHUMH OpraHaMH, TO IIi OpraHdW Ta «iX
Ioca 0Bl 0coOM 30008’ s13aH1 JIATH JIMIIE HA IIICTaBi,
B MeXaX MOBHOB&XEHb Ta Yy CIHOCIO, Mo mependadeHi
Koncruryiiero ta 3akoHamu Ykpainw» (ct. 19 KoH-
ctutyii). To6To cniBpoGiTHukKM C3P Ykpainu € npen-
CTAaBHUKAMH JICPKaBH Y cepi 3aXUCTy HAI[IOHATBHUX
iHTepeciB YKpaiHu Bijl 30BHINIHIX 3arpo3. BoHn MaroTh
Y CBOIH IiSUTBHOCTI, 3aXHINAIOUN JIEPIKABY, CIUPATHCD
Ha KOHCTHTYI[IHHUN TPHHIHNIT JEPKaBHI CIIYKOOBII
MMOBUHHI BHUKOHYBaTH TIIBKH T€, IO BU3HAYCHO Mpa-
BOBOIO HOPMOIO, sIKa MpOTHcaHa y 3aK0HI abo BiJOM-
YOMY HOpPMaTHBHO-TIPaBOBOMY akTi. CHiBpOOITHUKH
PO3BIIyBaIbHUX OpraHiB, OCOOJMBO CHIBPOOITHUKH
KaJpOBOT0 CKJIay, BAKOHYIOTh PO3BiAyBasIbHI 3aBIaH-
Hs BUKJIIOYHO Ha MiJICTaBl Ta y CHoci0, KW BU3HA-
YeHHU y 3aKOHaX 1 BIJOMYHMX HOPMAaTHBHO-TIPABOBHX
aktax C3P Ykpainu, 'YP MO VYkpainu, [{epxnpukop-
JOHCITYO0u. [HIIOT (DYyHKIIOHAIBHOT CIPSIMOBAHOCTI,
KpiM PO3BIyBaJIbHOI, B IXHIH JISJIBHOCTI HE MOXE
Oytu. Ane, 3rigHo i3 3akoHoM Ykpainu «lIpo po3Bixy-
BaJbHI OpraHu YKpaiHW», CHIBPOOITHHKH KaJpOBOTO
CKJIaIy pO3BiqyBaJbHHUX OPTaHiB «II BAKOHAHHS CBO-
iX (yHKIIIOHATBLHUX 00OB’SI3KIB MOXYTh 0OIHMAaTH, 3
JOAep KaHHSIM BUMOT IIOTO 3aKOHY, TIOCAIH B OpraHax
JepKaBHOI BIAAH, HA MiANPHEMCTBAX, B YCTaHOBAaX
1 opraHizanisx Oyab-skoi (opMH BIacHOCTI 0e3 po3-
KPHUTTS X HAJEKHOCTI JO PO3BIAYBAIBHUX OPTaHiB»
(ct. 17). Ioctae miakoM 3po3yMilic MUTAHHS: SIKIIO
PO3BIIHUK Yy BIIOMCTBI NMPHKPHUTTSA 00iiimMae mocany,
TO SIKUM YUHOM ITOBUHHA BU3HAYATHCS IIPABOBOIO HOP-
MO0 HOr0 (PYHKIIOHATBHICTH 32 Ii€0 ((haKTHIHO APY-
TOI0) IMOCaa0I0 (0COOINBO 1Ie aKTyallbHO, KOJIH Iocaaa
o0iftMaeThCs B oprasi aep:kaBHoi Biaan)? Yu mae Oyt
y pO3BigHHKA MOIBiliHA (yHKIIOHANBHICTE? UM Hece
BiH BIJIMOBIIAJIBHICTH TIepe]] KEPIBHUIITBOM PO3BiIy-
BaJIbHOTO OPraHy Ta BiJOMCTBA 3a HESKICHE BHKOHAH-
Hsl (QYHKLiIOHATFHUX O0OB’SI3KIB 32 IPYro0 MOCAI0I0
(mocanoro npukputTA)? 3a HaBEACHUM BHILE KOHCTH-

® O6 opranax HalMOHAJBHON GezomacHocTH Pecry6nnkn Kasaxcraw:
3akon Pecrnyonmuku Kasaxcran or 21 nekadbps 1995 r. Ne 2710. URL:
https://zakon.uchet.kz/rus/docs/Z950002710 .
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TyIiHHUM TTpHHIHATIOM (cT. 19 KoHCTHTYIIT) pO3BiTHUK
MOXK€ MaTH TUIBKH OJHY (YHKIIIOHAJIBHICTh. Y pa3,
SKIIO BiH 0OiiiMae mocaay y BiJOMCTBI TPHKPHTTS,
TO yce X Takd HOro (pyHKIIOHAIBHICTh 3aJTHINAETHCS
OJTHIEI0 — BUKOHAHHS PO3BIIyBaJILHUX 3aBlaHb, 3a-
XHUCT HAI[lOHAJIbHUX 1HTEepeciB YKpalHH Bij 30BHINIHIX
3arpo3. 3aJyuis TOBHOI peaiizamii 3a3HAaYEHOTO KOH-
CTUTYIIHHOTO TPUHIUIY y YHHHOMY 3aKOHOIABCTBI
JIOIIUTBHO JIpyTre PEYCHHS YaCTHHU TPEeThol cTarti 17
3akony Ykpainu «IIpo posBigyBaibHI opraHu Ykpai-
HU» TOTIOBHUTH TakuMu cioBamu: «IlocamoBi ocobu
3a3HaYCHUX OPTaHIB JIEP)KaBHOI BIAIH, MiAIPHEMCTB,
YCTAHOB 1 OpraHi3aiiii HecyTh MepeadaueHy 3aKOHOM
BIJIITOBIAIBHICTh 332 PO3TOJIOMICHHS BIIOMOCTEH TPO
HAJICKHICTh ITUX CHIBPOOITHUKIB JIO PO3BITYBaIbHUX
OprasiB, SIKIIIO TaKi CTaJH iM BiJJOMI B Tpo1ieci poodo-
TH, Ma U3HAYAIOMb X (PYHKYioHANbHI 0008 A3KU 3d
NO20ONCEHHAM 13 KePIBHUYMBOM PO3610Y8ANbHUX Opea-
HIB Y Medcax ma 00csaeax, uwjo He nepeuKooicaioms, d,
HABNAKU, CNPUSIONb GUPTULEHHIO HUMU PO36I0YEATbHUX
3080aHbY.

V pexomennanisx [TAPE 1713 (2005 p) mono mi-
SUITBHOCTI CIICIIaIbHAX CITYy)X0 YkpaiHu aBi Oe3moce-
PEIHBO CTOCYIOTHCS KOHCTHUTYIIIHUX NPHHIHIIB, SIKi,
Ha [yMKYy aBTOPiB PEKOMEH/IaIlii, TOBUHHI 000B’SI3KOBO
3HAHUTH CBOE BiOOPaKEHHS y YHHHOMY YKPaiHCBKOMY
3aKOHOJABCTBI. MeThess Tpo Te, 10 KOXKHMIH Tapia-
MEHT [IOBUHEH MAaTHU BiAMOBIIHUN crieliaIbHUI KOMITET
1 BaXIJIMBO, 00 mMapyiaMeHT OyB MOCTIHHO iH(pOPMO-
BaHUI 1010 3MiH, SKI MOXYTh BIUITMBAaTH Ha PO3BIAY-
BallbHY MOJMITHKY B3arami®. 3MicT IUX peKOMeHmarliii
OB’ s13aHUH 13 KOHTpoJieM BepxoBHoi Pajn Ykpainu 3a
JUSUTBHICTIO PO3BIAYBaIBHUX OpraHiB Ykpainu. Y KoH-
CcTUTYIIT YKpaiHu cepesi NoBHOBaKeHb BepxoBHoT Pan
VYkpalHu € «3A1MCHEHHS MapilaMEeHTChKOIO KOHTPOKO
y Mexax, BU3Ha4eHuX Iiero Koncrutyriero» (ct. 85).
VY cr. 25 3akony Ykpaiau «I[Ipo po3BigyBaibHi OpraHu
VYkpaiHu» 11e KOHCTHTYIIMHE IOJIOKEHHS MPOIHCAHO
(chopmynboBano) Tak: «KOHTpOJIB 3a IISIIBHICTIO PO3-
BiJlyBaJIbHUX OpraHiB YKpaiHW 311HCHIOEThCS Bepxos-
HOo Panoro Ykpainu ¢ nopsoky (kypcus — B. B.), Bcra-
HoBlieHOMY KoHctutymiero Ykpainw». AJe, Ha HaIry
JIYyMKY, JOIUIBLHO Oyno 0 y 3akoHi OUIbII KOHKPETHO
BU3HAYUTH IPABOBOI0 HOPMOIO 3MICT IIbOTO KOHTPO-
0, 10 TOro X y KOHCTUTYMIi MPOMHCAHOTO IIOPSAKY
KOHTpoIo» HeMae. OTOX, Ha HAIIy AYMKY, y cT. 25 3a-
koHy Ykpaiau «[Ipo po3BiayBanbHI OpraHu YKpaiHm»
JOIUTEHO BU3HAYHTH IIPABOBOIO HOPMOIO TaKi MO3HUIIIT:

— Ha3By MapIaMEHTCHKOTO KOMITETY, IO 3IIHCHIOE
KOHTPOJIb 32 JISUTbHICTIO PO3BiAyBaJIbHUX OPraHiB;

— OCHOBHI (PyHKIIIT KOMITETY 3 OTpHMaHHs 1H(pOpMa-
1T BiJl pO3BiyBAILHUX OPTaHiB (MEPiOAMYHICTD, OOCHT,
MOBHOTA Ta SKICTh BUKOHAHHS 3aBIaHb, IPOOIECMH, TO-
TpeOH TOIIO);

0 pexomenmanii ITAPE. Recommendation PA CE 1713 (2005).
Democratic oversight of the security sector in member states. URL:
http://www.assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.
asp?fileid=17360&lang=en.
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— MOXXJIMBICTB 3aCITyXOBYBaHHS KEPIBHHUKIB PO3BiIy-
BaJIbHUX OPTaHIB 1 MOPSIOK 1X 3aMpOIICHHS Ha YeproBi
Ta EKCTPEHI 3aciTaHHs KOMITETY;

— YMOBH JIONYCKY YJICHIB KOMITETY JIO BiJIOMOCTEH
PO3BIYBaJIbHUX OPTaHiB, IO CTAHOBJISTH JEPIKABHY
TAEMHHUIIIO;

— 3a00pOHY YJIeHaM KOMITETY PO3KPHUBATH METOJH 1
3ac00M AISUTLHOCTI PO3BIyBaJIbHUX OPTaHiB, po3imd-
POBYBaTH iX CIIBPOOITHHKIB, PO3TOJIONIYBATH OTpUMa-
Hy iH(opMaIlito TOIIO.

He 3Halimumm MOBHOTO BiOOpaKEHHS Y YUHHOMY
3aKOHO/IABCTRBI IOJI0 JISUTEHOCTI PO3BiTyBaIbHUX Opra-
HIB KOHCTHUTYIIIIHI MOJIOXKECHHS, 110 «B YKpaiHi € €1u-
He TpoMaasHCTBO. [lizcraBu HAOYTTS 1 MPUIMHEHHS
rpoMajsHCTBA YKpaiHH BU3HAYAIOTHCS 3aKOHOM» (CT.
4 Koucrurymii), mo IIpe3uneHt Ykpainu «mnpuiimae
PILICHHS PO MPHHHATTS JIO TPOMAISHCTBA YKpaiHH
Ta TPUIMHEHHS TPOMAJSTHCTBA YKpaiHu, PO HaTaHHS
MPUTYJIKY B Ykpaini» (cT. 106 Koncruryii).

JloniibHO Oyi10 O y35TH 32 OCHOBY IIi KOHCTHTYIIIHHI
MOJIOXKEHHS Ta y CT. 16 3akony Ykpainu «IIpo po3siny-
BaJIbHI OpraHd YKpaiHW» 3a3HAYMTH, IO CIIBPOOITHH-
KaMH pO3BiIyBaJbHUX OpraHiB YKpaiHH MOXYyTh OyTH
BUKTIIOUHO 2POMAOsSIHY YKpainu i SIKi 600HOUAC He € 2po-
MAOSHAMU THULUX 0epaHcas, moOmo He Maromv NOOBIIHO-
20 epomadsiHcmea, a cT. 23 1poro 3akony «ComiaabHuid
3aXUCT OCi0, AKi KOH(DIIEHIIHHO CMiBpOOITHUYAIOTH 13
PO3BiIyBaEHUMH OpraHaMH YKpaiHW» HOIIIBHO Oyio
0 JIOTIOBHUTH IMOJIOKEHHSM, 110 0C00d, KA KOHpIOeHyi-
tHO cniepodimuuuac (cnispodimuuuana) 3 po3sioyeaib-
HUMU opeanamu Ykpainu i He € epomadsnunom Ykpai-
HU, Modice OYmu NPUUHAMA y SpoMacsiHcmeo Yxpainu 6
inougioyanbHomMy nopsioxy Ha niocmaei piwenus Ilpe-
sudenma Ykpainu. 1li DOMOBHEHHS He cymepedmwnnd O
nojioxkeHHssM Koncrutyiii Ykpainu, a, HaBIaku, MOB-
HICTIO M BiAmoBiganu. Tak caMo 3po0WIIA 3aKOHOIABIT
Pociiicekoi Denpeparnii Ta Pecnyomiku bimopycs. Y cr.
17 3axony PO «IIpo 30BHIMHIO PO3BIIKY» 3a3HAYCHO,
10 «CIiBPOOITHUKOM OpTraHy 30BHIIIHBOI PO3Biaku Po-
cificekoi Deneparrii Moxke OyTu rpoMajisiHUH Pocifichkoi
Ddenepartii, Sk He Mae TpoMajsHCTBA (T1IIAHCTBA)
1HO3EMHOI JIep)KaBH Ta CIIPOMOXKHHH 3a CBOIMH IIPO-
(heciiHUMH Ta 0COOMCTUMU SKOCTSIMH, BIKOM, OCBITOO
1 CTAaHOM 3II0pPOB’sl BUKOHYBATH IIOKJIAJCHI HA HBOTO
o0oB’s3km». Y m.m. 1.18. VYka3y npesugenra Pecmy-
6miku binopych «IIpo muTaHHs 30BHILIHBOI PO3BIIKK
ynraeMo: «Ocoba, aka KOH(1IEHIIIHO ciBpOOiTHHYAE
(ciBpoOiTHMYANA) 13 PO3BiAYBaJIbHUMHU CIIy)KOaMH 1
He € rpoMagsiHuHOM Pecny6miku binopyck, Moxe OyTu
npuiiHATa y rpoMagsHcTBo Pecny6iiku binopycs y no-
PAAKY, BCTAHOBIIEHOMY 3aKOHOIABCTBOM.

Y cr. 31 Koucturynii YkpaiHM HOpOrojoueHo:
«KoxHOMY rapaHTy€TbCsl TAEMHHLS JTUCTYBaHHS, Telle-
(hoHHUX PO3MOB, TeserpadHoi Ta 1HIIOI KOPECTIOHIEeH-
uii. BUHATKH MOXXyTh OyTH BCTaHOBIICHI JIUIIE CYIOM Y
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BUIIQ/IKAX, Mepe0adeHnuX 3aKOHOM, 3 Memow 3anodie-
MU 3MOYUHOBL YU 3 ’acy8amu ICMUHRY Ni0 4ac po3ciioy-
BAHHSI KPUMIHANbHOT CNpaguU, SIKIIO THIIUMH CITOCO0aMu
ofiepxaru iH(opMallito HeMOXJINBO» (KypcuB — B. B.).
Boanouac y wactuni nepuiii c¢T. 5 «Mertoau 1 3acodu
JSUTBHOCTI PO3BiAYBaJIbHUX OpraHiB YKpaiHu» 3ako-
Hy Ykpainu «[Ipo po3BimyBasibHi opraHu YKpaiHu»
YUTAEMO: «... JUIS BUKOHAHHS TOKJAJEHUX Ha PO3Bi-
JyBallbH1 OpraHu YKpaiHH 3aBAaHb LIOAO OMPUMAHHA
po3sidyeanvHoi  inghopmayii, 3abesneuenns Oe3nexu
PO3BIOVBANILHUX 3AX00i6, 3AXUCHY CBOIX CUL, 3Ac00i6
ma iHpopmayitinux cucmem i 00IKi6, a MAKOIC Odce-
pen po3sioysanvHoi iHgopmayii BOHU 3aCTOCOBYIOTh
MeTOAM 1 3aco0M OIEepaTUBHO-PO3UIYKOBOI MisJIbHO-
CTi y MOpsAKY, BU3HAUCHOMY B 3akoHi Ykpainu «IIpo
OIIEePaTUBHO-PO3ILIYKOBY [iSUIBHICTEY, 3 ypaxXyBaHHSIM
ocobnmuBOCTeH, nependayeHux LUM 3akoHOM» (Kyp-
cuB — B. B.). Orxe, 3akoH Ykpainu «IIpo po3BinyBaiib-
Hi opranu YKpaiHW» y Mexkax onepaTUBHO-PO3UIYKOBOT
JSUTBHOCTI JTO3BOJISIE PO3BiAYBaJIbHUM OpraHaMm 07
OMPUMAHHS PO36i0Y8AIbHOI iHGhopmayii, 3abe3neyeHHs
be3nexu po36idy8anbHUX 3aX00I8, 3AXUCHTY CBOIX CUI,
3ac00i6 ma ingopmayitinux cucmem i 0ONIKI8, a MAKONHC
oorcepen po3sidysanvHoi ingopmayii 3HiMaTu 1HPOpMa-
I[il0 3 KaHaNiB 3B 53Ky, 3aCTOCOBYBAaTH IHIII TEXHIUHI
3ac00M OTpUMaHHS iH(pOpMaIlii, KOHTPOIIOBATH IIIXOM
BiZI0OOPY 32 OKPEMUMH O3HAaKaMH TelerpadHO-MOMTOB]
BifnpasieHHs (CT. 8 3akoHy Ykpainu «lIIpo omeparus-
HO-PO3IIYKOBY JiSUIBHICTB»). AJie 1I€ SIBHO CylepeunTh
3MiCTy BHIeHaBeeHOi cT. 31 OcHoBHOTO 3aKoHy YKpa-
HH, y SIKiil 4ITKO 1 HEJBO3HAYHO 3a3HAUCHO, 1110 MPABO
0CcO0M Ha TAEMHUITIO TUCTYBaHHS, TelNe(OHHUX PO3MOB,
tenerpadHOi Ta 1HIOT KOPECTIOHICHIIIT Modice 6ymu no-
PYWEHO BUKTIOUHO 3 Memoio 3anobiemu 3104UHO6I YU
3’scysamu icmumy nio 4ac po3caioye8ants KpUMIHATbHOT
cnpasu. TlopymryBaty 1ie mpaBo 0coOM Ta TPOMaITHHU-
Ha JJIs OTPUMAaHHS PO3BiIyBasibHOI 1H(OpPMAIIT TOIIO,
Ha HaIly JyMKY, HEMOXJIMBO, 0O IIe CylnepeduTh CT. 31
Koucrutymii Ykpainu. Sk 6a4umo, 4acTHHA TiepIia CT. 5
3akony Ykpainu «IIpo po3BigyBaibHi OpraHu YKpaiHm»
SIBHO PO3IIUPEHO TPAKTY€E OJHE 3 OCHOBHHX IOJIOKCHB
Kouctutyii Ykpainu.

BucnoBkn

[IpoBeneHnii aHali3 BIAMOBITHOCTI OKPEMHX ITO-
noxeHb KoHcTuTyIii YKpalHH IMOJIOKEHHSIM YHUHHOTO
3aKOHOJIABCTRA I1[0JI0 OpTaHi3allii Ta AISTIbHOCTI PO3BiTY-
BAJIBHUX OPraHiB YKpaiHW CBIIYHMTH TPO HASBHICTH Jie-
AKUX CyTepewIMBOCTel Ta po3bikHOCTel. X ycyHenHs
JacTh 3MOTY HaJlaJli BIOCKOHAINTH HAsSBHY 3aKOHOIABIY
0azy, JiTKillle BiJOOpa3sUTH y MPAaBOBHX HOpPMax JIEMO-
KpatraHi npuHITH OCHOBHOTO 3akoHY YKpaiHu, -
BHUIIUTH PE3yJIBTATUBHICTh TPAKTUYIHOT JIISUTHHOCTI CITiB-
POOITHUKIB PO3BiTyBAIEHUX OPraHiB YKpaiHH.
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The article deals with the theoretical basis of the definition of terrorism and reveals the stages of development of
this phenomenon, analyzes the existing definitions of terrorism.

Terrorism can be defined as a policy based on terror or violence. In political science, terrorism is also defined as
a violent influence on decision-making in any field of society’s life.

In its structure, terrorism is a very complicated phenomenon. There are many sets of terrorist classifications.

The study of terrorism plays a very important role in the construction of methods to combat this phenomenon.
There are two strategies to combat terrorism: progressive and conservative. A progressive strategy is a partial
concession of the government towards the terrorist groups of the negotiations, recognition of the leaders of
organizations. A conservative strategy is the unconditional destruction of all actors involved in terrorist activities.

As a conclusion, we can say that terrorism is a very old phenomenon. Current norms of international law and the
doctrine of international law have so far failed to elaborate a comprehensive definition of international terrorism,
which, in turn, causes difficulties in combining the efforts of States in the struggle against it.

The lack of a unified understanding that clearly characterizes the original values and anti values, the subject and
object of joint struggle, impedes effective international cooperation in this field. Separate definitions of “terrorism”,
“international terrorism” and “terror” are contained in national law, as well as in the doctrine of international law,
but the approaches advocated by it and doctrine, and national laws often do not coincide, contradict each other.

In order to effectively confront international terrorism, it is necessary to clearly define in three things: first, to
define the term “international terrorism”; the second is to identify the causes of international terrorism; the third is
to develop a real mechanism for counteracting this phenomenon.

IlORTpI/IHaJIbHi HiI[XOIlI/I Mimnapounoro npapa 10 BUBHAYECHHSA MMOHATTH «Mi?KHapO)IHHﬁ TeEpOopUu3IM»

Pesnix FOnia Cmenanisna
Kanouoam 1opuoudHux Hayx,

cmapwiutl 8UKIa0ay 8i00LTy nideuuieHHs Keanighikayii npoxypopie 3 numars 3anodieants Kopynyii

Tnemumymy niosuwenns keanigixayii npokypopie

Hayionanvrnoi akademii npoxypamypu Yxpainu, Yxpaina

Beryn

BincyTHICTh €IMHOTO PO3YMIHHS, SKE YITKO Xapak-
TEepHU3y€e BHUXIJHI IIIHHOCTI 1 AHTHIIHHOCTI, Cy0’€KTa
Ta 00’€KTa CIIJIBHOT OOPOTHOM TeperKoKae edek-
THBHOMY MIDKHAPOJAHOMY CIiBpoOITHHITBY. OKpemi
JIeIHIIT «TepOopU3M», «MINKHAPOIHUNA TEPOPHU3MY» 1
«TEpOp» MICTATHCS B HAIIOHATBHOMY 3aKOHOJIABCTBI, a
TaKOX y JIOKTPWHI MD>KHAPOJHOTO TpaBa, OJ{HAK ITiJIX0-
JIM, 10 HOTO BiJICTOFOIOTH 1 JOKTPHHOO, 1 HAIlOHAIb-
HUM 3aKOHO/IAaBCTBAM YacTO He 30iraroThCsl, Cyrnepedyarsb
OJIUH OJIHOMY.

s toro, mo0 e(eKTHBHO MPOTUCTOSITH MiXKHA-
POIHOMY TEPOPH3MY, HEOOXiJIHO YiTKO BH3HAYUTHUCS
B TPHOX peuax: Meplie — JaTd BU3HAYCHHS IOHSTTIO
«MDKHAPOIHHUN TEPOPH3MY; IPYre — BUSIBUTH [IPUUHHA
MIDKHAPOIHOTO TEPOPHU3MY; TPETE€ — BUPOOHTH pealib-
HUH MEXaHi3M MPOTHIIT IIbOMY SBHIILY.

ITix yac BU3HAYEHHSI TAKOTO CKJIAJHOTO Ta Oararo-
[PaHHOTO MOHSTTSI, SIK TEPOPHU3M, CIIiJI 3BEPHYTH yBary
Ha Te, 1110 i€ MPoOIeMOo0 3aiiMasocs 6arato BiTYM3-
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HSHUX 1 3aKOPJOHHUX YYCHHUX PI3HUX 4YaciB, mpore i
JIOC1 HE 3HAWJIEHO €IMHOTO 3araJbHONPUIHITOTO BH-
pimnennst. OcoOnMBa aKTyalbHICTh TAKOTO BU3HAUCHHS
CIIpUYMHEHA HENOJaBHIMHU IMOMISIMH Yy CaMOMYy CepIli
HaImoi JepkaBHU. AJDKE 3aBISIKH BKAa3aHUM IIE€PEIIOM-
HAM MOMEHTaM HOBITHBOI icTOpii yKpaiHCBKOI jaep-
KaBHOCTI HAOUYHWUMH CTaJld HOPMATHUBHI MPOOIEMU Y
perynoBaHHI 60pOTHEOM TIPOTH Tepopu3my. Lle, 30kpe-
Ma, JIaJio 3MOTYy Ha JIOCBIJIi BIIACHOT TPaBOBOI CHCTEMHU
BIIYYTH BCIO JKaXJIMBICTh HACIIJIKIB HEMPABHIBHOTO
Ta PO3IUPIOBAIFHOTO TIIYMAYECHHS SIK CAMOTO TTOHSTTS
TEPOPHU3MY, TaK 1 TEPOPUCTUIHOI TiSITLHOCTI 3arajoMm.
Buxianene 3yMoBItO€ HeaOUSKy aKTyalbHICTh TEMH,
MIPOBEJICHOTO Y CTATTi JOCHIJDKCHHS JJII CTBOPCHHS
JIOCKOHAJIOl CHCTEMH OOpOTHOM 3 TEPOPUCTHIHOIO
JUSITBHICTIO, SKa HEMOXJIMBA 0€3 PO3YMIHHS TaKHX
OCHOBOIIOJIOKHHX ITOHSTD, SIK TEPOPHU3M 1 TEPOPUCTHY-
HUW aKT.

MeTo10 €cTATTi € PO3KPUTTS 3MICTY HMOHATH «TEPO-
PU3M» 1 KTEPOPHCTUYHUHN aKT», MPOOJIEMHU yHIBEpCaTi-
3arii iX BU3HAYCHb 1 HOPMATHBHOTO 3aKPIiIlJICHHSI.
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[Ipobnemu  yHiBepcamizalii BH3HAUCHb TaKUX
CKJIAJIHAX TOHSATD, SIK TEPOPU3M 1 TEPOPUCTHIHUHN aKT,
JOCITIKYBaJlacsl TAKMMH HayKoBIsIMH, sk P.M. Cerni-
MaiieB, B.I1.€menbsnos, B.1. JlutBunenko, b. Xohd-
MaH, K. [Tpa6ra Ta iami. I[Ipote i goci He Oyio 31iiicHe-
HO KOMIUIEKCHOTO JOCIHIKEHHS] MUTAHHS BH3HAYCHHS
BKa3aHUX [TOHATH Ha HAIlIOHAILHOMY Ta MDXKHAPOITHOMY
PIBHSX.

Buxnan ocHoBHOTO MaTepiaiy

UWHHI HOPMH MIDKHApOJHOTO TMpaBa 1 JOKTPHHA
MDKHApOIHOTO TIpaBa JOTENep HE BHPOOWIH KOMIUICK-
CHOTO BH3HAYEHHS MIDKHAPOAHOTO TEPOPH3MY, IO, Y
CBOKO 4epry, CIPUUYUHSE TPYIHOI B 00 €JIHAHHI 3y-
CWJIb JIep)kaB y 00poThO1 3 HUM. BilICyTHICTH €JMHOTO
PO3YMIHHSI, SIKE YITKO XapaKTepU3y€e BUX1JIHI IIHHOCTI 1
AHTHIIIHHOCTI, Cy0’€KTa Ta 00 €KTa CHIIbHOI OOPOTHOH
MEPEIIKO/KAE S(PEKTHBHOMY MIXKHAPOJIHOMY CITiBPO-
OiTHHUTBY B i cpepil. Oxpemi nedininii «repopuzm»,
«MDKHAPOJHUH TEPOPU3MY 1 «TEPOP» MICTITHCS B HAITi-
OHAJIbHOMY 3aKOHOJIABCTBI, & TAKOXK Y JIOKTPUHI MiJKHA-
POJHOTO TIpaBa, OJJHAK MIAXO/IH, 0 HOTO BiJCTOIOIOTH,
1 JIOKTPUHOIO, 1 HAIIOHAJILHUM 3aKOHOJABCTBAM 4acToO
He 30irarThesi, Cymepedyarh OIUH OXHOMY2 Y 3B’s3-
Ky 3 M B gokymeHTax [enepansnoi Acambiei OOH
A/41/10 Haronomyerbes: «... Oyiio 6 abCONFOTHO Map-
HO HaMaraTucsi BCTAHOBUTH TPHYUHU TEPOPHUCTUIHUX
i abo meroau 1X aikBigamii 0e3 BCTAHOBIECHHS YiTKUX
MEX MOHATH, SKi BHKOPHCTOBYIOTHCS B LBOMY 3B’SI3-
Ky»®. OTKe, BUHUKAE TIUTAHHS TIPO TIPHHIIUTIOBY MOXK-
JIUBICTH (DOPMYITIOBaHHS YHIBEPCAIBHOTO BH3HAYCHHS
TEPOPH3MY.

VYhepiie MiKHApOIHE CIHiBPOOITHHUIITBO Y JOCIHI-
JOKYBaHI# cdepi modanaocs 3 poOOTH MIXKHAPOJIHHUX KOH-
(depeniii 3 yHidikamii MiXKHAPOIHOTO 3aKOHO/IABCTBA
B KiHIi 20-X — npyrii mosoBuHi 30-x pokiB XX cTo-
mitrsa. Y 1934 poui Ha V MikHapoHii koH(epeHiii 3
yHI(IKaIil KpUMIHAIBHOTO 3aKOHOJABCTBA, CKJIMKaHIN
3 iHiriaruey Jlirn Harii, Oyino BU3HA4YEHO MOHATTS Te-
POPH3MY SIK 32CTOCYBaHHSI OyIb-SIKOTO 3ac00Y, 30aTHOTO
TEpOPHU3YyBAaTH HACENCHHS, 3 METOIO 3HHIICHHS CaAMOTO
cycrniberBa. Jlo muX Al MPUPIBHIOBAINCS HABMHCHE
BHUTOTOBJICHHSI, 30epiraHHs, BUKOPHUCTaHHS abo mepe-
BE3CHHS PEUOBHH a00 IPEIMETIB, MPH3HAYCHUX LIS
3IifiCHEHHS TepoprCTHYHKX akTiB*. CITi/1 3a3HAYHTH, 10
came B 1934 porlti MibKHapOIHE CITIBTOBAPUCTBO BIIEPIIE
3BEpHYJIO OCOOJHMBY yBary Ha HEOOXiIHICTh OOPOTHOH 3
TEPOPU3MOM Y 3B’S3KY 3 YOMBCTBOM B Mapcei KopoJis
Orocnagii Onekcannpa I i mpem’ep-minictpa Opaniii
Jlyi Bapty. Tomy Pajoto Jliru Haniit 6yB cTBopeHmit Ko-
MITET Y CKJIaJi MPEICTABHUKIB OJUHAIIATHOX JIEpIKaB

! JIsixos E.I'. Teppopr3m 1 MEKrocy1apCTBEHHbIC OTHOLICHHs. MOCKBa,
1991. C. 13.

2 MesxyHapo/Has 60pb0a ¢ TeppopH3MOM (IPABOBbIE ACHIEKTHI) : HayY-
Ho-aHanuTH4eckuit 0630p. Mocksa : AH CCCP, UIHMOH, 1988. C. 43.

¢ JTox. OOH A/41/10. C. 114.

4 Tpaiinun A.H. M30panHbie npon3BeIeHus. 3aluTa MUpa U YroJloB-
HbI 3akoH. Mocksa : Hayka, 1969. C. 55-56.
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JUIsE po3poOiieHHsT MiKHApOIHOI KOHBEHIIi, CIIPsSMO-
BaHOI Ha 00poTHOY 3 Tepopu3MoM. KomiteT po3poOuB
MIPOEKTH JIBOX KOHBEHIIi: KoHBeHIIiT Mpo 3anmo0iranHs
TEpOpPHU3MY Ta MOKapaHHs 3a HhOro Ta KoHBeHIio mpo
3acHyBaHHS MDKHapOJIHOTO KPUMIHAIBLHOTO CYIY, SIKi
Oyu BIIKPUTI JUTS TiAnHCcanHs B iucTonaai 1937 poky.
Binnosinno 10 KonBenii npo 3amo0iranHs Tepopus-
My Ta TOKapaHHS 332 HBOTO IOHATTS «TEPOPU3M» PO3-
KPHUBAJOCS Yepe3 MOHATTS «TEPOPUCTUIHUI aKT», K
BHU3HAYAJIOCS K «3JIOUMHHI JISHHS, CIPSIMOBaHI IMpo-
TH 1HIIOI JepaBu ab0 HACEJCHHS I1HINOI JIep)KaBH 1
MOXXYTh CTBOPHTH arMoc(epy Tepopy Cepel OKPEeMHX
0cib, rpym oci6 abo B cycmiibCTBi 3aragom»’. OmHak
Il KOHBEHIIi He HAOyJIM YUHHOCTI, OCKIJIBKH He Oyiu
parr(ikoBaHI OCTATHIM YHCIOM JepikaB. MOKIUBO,
10 OCHOBHOIO MPUYNHOO HETPUIHSITTS [IUX KOHBEHIIH
OyJ0 Te, 1110 B HUX MICTHIIUCS HETOYHI 1 pO3IUIMBYACTI
(hopMyITFOBaHHSI.

binopyceki nocmiaauku 1.1, bacenkiii 1 H.A. JlereH-
YEHKO 3a3HAuaroTh, MO MOYHHAYH 3 1937 poky Oyio
po3pobiieHo 6iu3bko 115 pi3HUX BapiaHTIB BU3HAYCHHS
MOHATTS «Tepopu3m»’. UileH MI>XHApOIHOTO OpraHi3a-
IIHHOTO KOMITETy BCecBITHBROIO aHTHKPUMIHAIHLHOTO
1 aHTUTEepOpUCTHYHOTO (Popymy (BAAD) amepukan-
cekuid pocmigauk Asekc 1. IImin kake mpo icHyBaH-
Hs OljibIlle cTa BHU3HAYCHb, PO3POOJICHUX YUYCHUMH Ta
eKCIiepTaMH B Tairy3i 00pOTbOM 3 MIKHAPOIHUM TEPO-
pusmom’. CITiJi yTOYHHTH, 110 MAIOTHCS HA yBa3i BU3HA-
YeHHsI, HaBEJICHI HAWOUIBII aBTOPUTETHUMH 1 BIJIOMH-
MU TIPEICTaBHUKAMU JOKTPUHHU MIXKHAPOTHOTO IIPaBa,
a 3arajbHa KiJbKICTh BH3HAYCHb TOHATTS TCPOPH3M,
HaliMOBIipHile, Oyne TOpIBHIOBATH KUIBKOCTI TYMOK,
HasIBHUX IOJIO SIBHIA TEPOPH3MY. AHAII3YIOUN MO3H-
i HaWOUTBII BioMUX (DaxiBIiB y Taimy3i 60poThOU 3
TEPOPU3MOM, MOYKHA YMOBHO BHSIBUTH JBa ITiIXOIH JI0
BU3HAYCHHS TepopusMy. OIHI BBaXKalOTh, IO TOHSITTS
«TepopU3M» BH3HAYUTH HE MOKHA. Hanpukmazn, amepu-
kaHchbKi BueH1 T. ApHoiba Ta M. KeHHe i 10TpUMyOTh-
Cs1 JTyMKH, IO JUTSI TOTO, 00 MPaBHIIEHO 3PO3yMITH SIBH-
e TepOPHU3MYy, MTOTPIOHO BIJATOBICTH HA TaKi MUTAHHS:
40My, XTO, SK, [Ie, B UHiX iHTepecax? A Ie JTykKe BaXKKO.
ToMy BOHM BBa)KalOTh, II0 0araTo XTO 3TONCH i3 THM,
[0 HE MO)KHA BHU3HAYUTH MOHSATTS «Tepopuzm»®. Cxo-
KOi TyMKH JoTpumyeThest Aneke [lImin. Anamizyroun
Pi3HI TOYKH 30py Ha BH3HAYCHHS (DEHOMEHa TepOpH3-
My 1 CIIONIBAIOYHCh Y pPe3yJIbTaTi OTPUMATH JeTallbHE
BU3HAYCHHS, BIH JIHIIIOB BUCHOBKY, 10 TEPOPU3M — II&
a0CTpaKTHE TOHATTS 0€3 3MICTY, 1 €JMHEe BU3HAUCHHSI HE

° baceukwuit M.U., Jlerenuenko H.A. Teppopusm: reHesec siBICHUS U
MEK1yHapOAHBIN onbIT 60pbObI. MuHck, 2001. C. 20.

¢ Schmid A.P. Political Terrorism: A Research Guide to Concepts,
Theories, Data Bases and Literature. New Brunswick, CT: Transaction,
1983.

7 Arnold T. Kennedy M. Think About Terrorism. The New Warfare.
N.Y., 1988. P. 6. // Llut. o JIsixo E.I'. Teppopusm 1 MeXrocyaapcTBeH-
HbIe oTHOIIeHH. MockBa, 1991. C. 13-14.

8 Schmid A.P. Political Terrorism: A Research Guide to Concepts,
Theories, Data Bases and Literature. New Brunswick, CT: Transaction,
1983. P. 83.
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MO’KE BUUEPITATH BCi MOKIIMBI BU3HAUCHHS TEPOPU3MY®.
Kpim toro, B momoiai CremiansHoro komitery OOH
3 0OpOTHOM 3 MIKHAPOIHUM TEPOPU3MOM BiJ 2 cepri-
Hs1 1973 poky Oyiio 3a3Ha4eHO, IO JCSAKI MPEICTABHU-
KM JIOKTPUHHA MDKHApPOJHOIO TpaBa BKa3yBalld, IO Y
BH3HAYCHHI MIXXHAPOJHOTO TEPOPU3MY HEMae HeOoOXiJI-
HOCTI, III0 BOHO He TMOTpiOHE 1 10 crpoba po3podoHuTH
Take HeOaxkaHa. Y 3B’SI3Ky 3 [IUM POOMIIUCS TTOCHITAHHS
Ha CTapui JIaTUHCHKHK BHCIIB omnis definitio in lege
periculosa («ko)xHe BU3HAUCHHS B 3aKOHI HEOC3MEUHOY ),
a TaKOX 3a3Ha4yaliocsl, 110 YKOJIHE 13 3alpOITOHOBAHKX 1
00rOBOPIOBAHKX paHillie BU3HAUeHb y Mekax Creriaib-
HOTO KOMITETY HE OTPHMAIIO MIUPOKOT miaTpuMKn’l.
OjHak OUTBIIICTE (haxiBIliB BBaXKAE, 110 BU3HAYCHHS
JIaTH MOYKHA, 1 IOKJIaJIa€ 70 IIbOTO BCIX CBOIX 3YCHIIb.
JlocnipKyrour BU3HAYCHHS MIDKHAPOJIHOTO TEPOPH3-
My, 3alpOIOHOBAaHE BYCHHUMH PI3HUX KpaiH, JOIIJIBHO
KJIacH(iKyBaTH X 3a TpboMa rpynamu. 1o mepmioi rpy-
T HaJIe)KaTh 3arajbHi BU3HAUCHHS aOCTPAKTHOTO Xa-
paktepy. Jlyis inrocTpariii HaBeaeMO MPUKIAIA JCSKUX
3 HUX. HalOuIbII SICKpaBUM MOXKE CIIYXKHTH BH3HAYCH-
HsI, 3alpPOINIOHOBAaHE aMEPUKAHCHKHME mpodecopamu
M. Baccioni i B. Hauni B «Tpakrari 3 Mi>KHapOIHO-
IO KpUMIHAJIBHOTO TIpaBa», Mo BUHMOB y 1973 pori.
YV HbOMY MIXKHAPOIHHI TEPOPH3M BH3HAYAETHCSI SIK MiK-
HAPOJHUI 3JI0YUH, KU 3arPOIKYE JFOACHKOMY CIIOKOO
1 Oesmerli, oOpakae 3arajJbHy COBICTb 1 3aBIIAE IIKOIH
mroaceKii rigpocetitt. A Jixk. dyrapn 3 ITAP mos’ssye
MDKHApPOJHHUN TEPOPH3M 13 HACHIBHHIIEKHMHU aKTaMH,
METOIO SKHX € TOJIITHYHI 3MiHH, IO MiIPHBAIOTh MiX-
naponni BigHocunu'?, Tonbcpkuii yuenuii T. Onexcan-
JPOBUY BBAXKAE: «... M MDKHAPOTHHUM TEPOPH3MOM
PO3YMIIOTHCSI YMUCHI HACHITBHUIIBKI AKTH, 1110 3aBAAI0Th
LIKO/IM KOHKPETHOT'O aCIeKTy MIKHAPOJHOTO MPaBOIIo-
PAIKY, 00’€KTOM SIKMX € IPaBOBIJHOCHHH 3arajom»s,
[Ipodecop HO. [increiin 3 I3paimto, po3mipKOByHOUH
PO CYTHICTh MIKHAPOTHOTO TEPOPHU3MY, 3a3HAYAE, 110
OCTaHHIN MPOSBIISIETHCSI B 0€3CHCTEMHOMY HACHIIBCTBI,
CIIPSIMOBAHOMY TPOTH HEBHHHUX JIFOAEH 13 METOI IM0-
IIUPEHHSI B CYCIUILCTBI ifel, 110 MeTa BUIPABIOBYE
3acO0M: UMM TIpIIHIA 3JI0YMH, THM Kpallle 3 OISy Te-
popucris'®. Kpim Toro, 3aranpHe BU3HaUCHHS abCTpak-
THOTO XapaKTepy MICTUTHCS B paASHCbKOMY «CIIOBHUKY
MDKHapOJHOTO TpaBa» 1986 poky, kUil BU3HAYAE MiX-
HApOJIHUI TEPOPHU3M SIK CYKYITHICTh CYCHUIBHO HeOe3-
MEYHUX Y MIKHAPOIHOMY MAacIITadl JTisiHb, 1[0 TATHYTh

® Jloxnaj Crnenuansnoro komurera OOH 110 BOmpocam MexkyHapoji-
Horo teppopmsma. Odunnanpusiii caiitt OOH. URL: http://www.un.org/
russian/terrorism/a9028.

0 Tran-Tam. Crimes of Terrorism and International Criminal Law // A
Treatise on International Criminal Law. — Vol. I: Crimes and Punishment,
USA. 1973. P. 493. // Ilut. no JlsixoB E.I. Teppopusm u Mexrocynap-
CTBEHHBIE oTHOIIeHUs. Mockaa, 1991. C. 15.

1 Tam camo. C. 16.

2 Anekcanznposuy T. Bbliaua npecTynHUKOB U €€ 3HaueHne B G0pboe ¢
MEXKIYHapOAHBIM TEPPOPH3MOM : aBTOped. IHCC. ... KaH/I. IOPHUA. HayK.
Mocksa, 1986. C. 17.

3 International Law Association. Report of the 56-th Conference. New
Delhi, 1974. P. 163.

14 CnoBapb Mexk1yHapojiHoro mnpasa. Mocksa : MexyHapoiHble OTHO-
menus. 1986. C. 318.
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3a coboro Oe3rmy3ny 3arubenb JHoNeH, MOpYyIIyITh
HOPMaJIbHY JWIUIOMATHYHY [isUTbHICTH JEpKaB Ta ix-
HIX MPEJICTABHUKIB 1 YCKJIATHIOIOTh 3IHCHEHHS MiKHA-
POJHMX KOHTAKTIB 1 3yCTpiueH, a TaKOX TPAHCIIOPTHUX
3B’SI3KiB MiXK JiepkaBamu >, Biin3bKe 10 BUIIEHABEICHO-
IO BU3HAYCHHS MICTUTHCS TAKOXK B pasIHCbKOMY «Jlu-
TUTIOMAaTHIHOMY CJIIOBHHKY» 1986 poxy!®.

i BU3HAYCHHS, 1O CYTi, MICTSTh JIIIC KOHCTATAIIO
(baTabHUX HACIIJKIB TEPOPUCTUYHUX akTiB. Herarus-
HOI CTOPOHON BH3HaueHb a0CTPAKTHOTO XapakTepy €
Te, 0 TEKCT X BU3HAUCHb CKJIAJICHUH y Hal3araibHi-
IIMX BUPa3ax i3 BUKIAJIOM XapaKTePHUX 0COOTMBOCTEH
TIOHATTS T4 MICTUTh HEYITKI TEPMIiHH, IO JOMYCKAIOTh
Pi3HI TIyMadeHHS.

Jpyry rpyny BHU3Hau€Hb MIKHAPOJHOTO TEPOPU3MY
CTAHOBJISITh BU3HAYCHHS Y (POPMI TIepepaxyBaHHS MOX-
JIMBHX aKTiB Tepopu3My. Jlo HUX MOJKHA BiJIHECTH BU3HA-
YeHHs1, 3amnporonoBane Piuapnom Knarrepbakom 3 Be-
nmkoOpuTaHii. BiH crimpaeThes Ha Te, M0 MIKHAPOTHHN
TEPOPH3M — Lie 3/IHCHEHHS KOHKPETHHX TEPOPUCTUUHUX
aKTIB, ITOB’SA3aHKX 13 3aXOIICHHSAM 3apYYHHKIB, BUKpA-
JeHHsIM JtiTakiB...!7. Pamsacekuit yuenwmii J[.b. JleBin
BU3HAYAB MIKHAPOIHUI TEPOPU3M SIK «yOUBCTBO JUILIO-
MaTUYHUX TMPEACTABHHKIB 1 B3araji MOJITHYHHX JisT4iB
IHO3eMHHUX JepikaB...»'S. Pamsucekuii yuenuii 1.1, Kap-
el PO3NIAAaB MIKHAPOJHUN TEPOPHU3M SIK «OpraHiza-
IifiHY Ta 1HINY JisUIBHICTH, CIIPSIMOBaHY Ha CTBOPCHHS
CreHiaTbHUX OpraHi3amii 1 rpyI s 311 HCHEHHS BOUBCTB
1 3aMaxiB Ha BOWBCTBO, 3aBJIaHHS TUICCHUX YIIKOKCHb,
3aCTOCYBaHHsI HACHJIBCTBA 1 3aXOIUICHHS JIIOIEH sIK 3a-
PYYHHKIB 13 METOO OTPUMAHHS BUKYITY, HACHJIbHHI[BKOTO
11030aBIICHHS JIFOIMHN CBOOOJIN, TIOETHAHOTO 3 HAPYTOHO
HaJl OCOOHWCTICTIO, 3aCTOCYBaHHSM TOPTYp, MIAHTAXKY
TOILO; TEPOPU3M MOXKE CYMPOBOMXKYBATHCS PyilHYBaH-
HSM 1 TiorpaOyBaHHAM Oy/IiBElTb, KUTIOBHX MPUMIIICHb
Ta iHmmX 00’ eKTiB».

BusHaveHHs1 1i€i Tpymu OUTBIT KOHKPETHI, TOMY
[0 TOYHO BKa3ylOTh, IO caMe Moxe OyTH KBai(iko-
BaHO SIK MDKHApOIHUI TepopusM. OJHAK 1 B il rpymi
BHU3HAYCHb € CBOT HeMoiKu. Hampukiaa, TepopucTiy-
HI aKTH y 3a3HaYEHOMY IEpeJiKy HEe MOXYTh OyTH BH-
YepITHUMHU. 3 KOXKHUM JIHEM Yy CBITI 3’SBISIOTHCS HOBI
BUJI 030pO€HB, 1 3 KOXKHUM JTHEM 3 SBJISIFOTHCS HOBI
YIO0CKOHAITIOIOTHCS KOJIMIITHI METO/IN 3MIHCHEHHS TepO-
PHUCTHYHUX aKTiB. TOMy BU3HAYCHHS i€l TPyNH MAKOTh
HEOOMEXEHHI XapakTep IepepaxyBaHHsS TEPOPHCTHY-
HUX aKTIB 1 3aJMIIAIOTHCS BITKPUTUMH JUTS X TOAITb-
IIOTO JJOMOBHEHHSI.

Tpetio rpyiy BH3HAYEHb MIXXHAPOIHOTO TEPOPUMY
CTAaHOBJISITh BU3HAYCHHS 3MIIIIAHOTO THUITY, TOOTO BU3HA-

15 [lurutomartuueckuii cinosaps. Mocksa : Hayka, 1986. T. 111 C. 461.

16 Clutterbuck R. Kidnap, Hijack and Extortion: The Response. London,
1987. P. 48.

17 Jlesun JI.b. OTBETCTBEHHOCTH TOCYIAPCTBA B COBPEMEHHOM MEKITY-
HapoyHOM npaBe. MockBa, 1966. C. §3.

18 Kapriery .. TlpectymieHus: Mex/IyHapoAHOTro xapakrepa. MocCKBa,
1979. C. 64.

¥ Jlareimos Y.P. K Bompocy 06 omnpejiesieHnn My HapOIHOTO TEPPO-
pu3ma. COBETCKHMI €KEroJHUK MEeXayHapoaHoro npasa 1987r. Mockaa,
1988. C. 139.
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YEeHHS, 1110 MTOEHYIOTh Y 001 3arajibHe BU3HAYCHHS a0-
CTPaKTHOTO TUITY 1 BU3HAYCHHSA ¥ (hOpMi IiepepaxyBaHHs
aKTIB Tepopu3My. XapaKTepHUM IS i€l Tpyu BU3HA-
YCHHSIM MOJKHA BBaYKATH BU3HAYCHHS, 3aIIPOIIOHOBAHE
CBOrO Yacy OiopycbkuM yueHuM Y.P. Jlatumosum. Bin
BHCOBYBaB TAaKHH MPOCKT BHU3HAYCHHS MIKHAPOIHOTO
TepopusMy: « MKHApOIHUN TEPOPU3M — II€ MOCSATaHHS
Ha MDKHApOJHHHN MPAaBOTIOPSIOK, 3aCTOCYBAHHS JIepKa-
BOIO 200 caMOCTIitHO (i3udHOK 0CcO00K0 (iX Ipyroro,
OpraHi3alli€r) HACWILCTBA, CIPSIMOBAHOIO HAa JOCST-
HEHHSI MDKHAPOTHO-TIPOTHIIPABHUX IUIEH IUIIXOM 3a-
JIIKYBaHHS 0Ci0, sKi He € 0e3mocepeHiMU KepTBAMH
Hanamy». Y MOSCHIOBAIBHIN IPUMITII 10 IEOTO BU3HA-
YCHHS 3a3HAYAETHCS, IO Yy BH3HAYCHHI TEPMIH «Ha-
CHJIBCTBOY» O3HAUa€: a) MOCATaHHS Ha YKHUTTS, 3T0POB s,
cB00OY (i3uUHUX 0ci0; 0) 1ii, cripsiMOBaHI Ha pyiHY-
BaHHS [UIIXOM BUOYXY, MiAmany abo iHIIAM CIIoCOO0OM
TPAHCIIOPTHHX 3aCc00iB, TPOMAJACHKUX i KUTIOBHX TIPH-
MiILICHb Ta iHIIMX MaTepialbHuX 00’ €KTiB%.

Crij 3a3HauWTH, 10 BH3HAYCHHS BCIX TPHOX BH-
[ICHABEJCHUX TPYIl € THMNOBUMH a00 KIACHIHHMH,
OCKUIBKH B 3arajlHOMY BiJOOpa)karoTh CXOXKI JTYMKH,
XapakTepHi Ay OUTBIIOCTI (axiBIiB y Tainy3i 00poTh-
Oou 3 TepopuszMoM. OJHAK € TaK 3BaHI «PaTUKAIbHI»
BH3HA4YCHHS. HaoYHMM TPUKIAIOM MOXYThH CITYKUTH
CrpoOr OTOTOXKHEHHSI TepOopu3My 1 BiliHW. Hampukian,
amepukaHchbki aBropu P. Knaiin 1 1. Anekcanzep y cBoiit
MoHorpadii «TepopusM sK TiATPUMYBaHa JEPIKaBOIO
TaeMHa BiffHa» BU3HAYAIOTh MKHAPOIHHUN TEPOPH3M SIK
0COOJTMBUI BUJI TAEMHUX BICHKOBHX orepariiit. CXoxol
IYMKH IOTPUMYEThCS aMepuKanels b. [hxenkinc?. Sk
KOH(ITIKTH MaJiol IHTEHCUBHOCTI KBauTi(DiKye MI>KHAPOJI-
HHIi TepopH3M #oro criBBiTuM3HUK P. Mimtep?. Yce 1ie
JIa€ 3MOTY 3pOOHMTH BHCHOBOK TIPO T€, 110 MIXKHAPOTHUN
TEPOPU3M JIIHCHO € CEPHO3HOI0 TPOOIEMOFO JIJISl CBITO-
BOI crinbHOTH. OIHAK e Hiaxig He MOXKE BBaXKATUCS
LIJKOM OoOrpyHTOBaHMM. Ha Hamy aymKy, MiKHapos-
HUH TEpOPHU3M — I1e KPUMIHAIBHUK 3JI0UWH, 1 O0poTHCS
3 HUM Tpeba BHKIIOYHO 32 JIOTIOMOTOIO MPABOBHX iH-
CTPYMEHTIB. 3BUYAHO Xk, Y OOpOTHO1 3 MI>KHAPOIHUM
TEPOPH3MOM KO)KHA JIepKaBa BUKOPHCTOBYE CBOI CHIIH
CTIELiabHOTO TPU3HAYEHHSI, aje IIe BCe-TaKh He KIla-
CUYHA BIHMCHKOBA oOIepailis, a MPOBEIACHHS OIEpPaTHB-
HO-PO3IIYKOBUX 3aXOMIB 13 BUKOPHCTAHHSIM 30pOHHHMX
CHIL.

Jesiki QaxiBIli HaMararoThCs BH3HAYHTH MiKHA-
PORHUI TEPOPH3M IUIIXOM BHSBICHHS CHEIUPITHUX
O3HAaK, XapaKTepHHUX Ul IIHOTO sBUINA. Hampukman,
amepukanchkuil (axipenp C. Cireiiep BHIUISE JiBa-
HAJAIATHh BIAMIHHHX O3HAaK MIKHAPOTHOTO TEPOPU3MY:

2 Baceuxuit M.W., Jlerenuenko H.A. TeppopusMm: reHesec sBIeHHS U
MEXAYHapOIHBIN onbIT 00pbOBI. MuHCK, 2001. C. 33.

2 Jenkins B.M. International Terrorism: the Other World War //
International Terrorism. Characteristics, Causes, Controls. University of
South Carolina, 1990. P. 27. // Iut. nio JIsixos E.I". Teppopu3sm 1 MeKTocy-
JlapCTBEHHbIE OTHOIIEHUS. Mocksa, 1991. C. 17.

22 Miller R. The Literature of Terrorism // Terrorism. 1988. No 1. P. 63,
74. // Hut. no JlsxoB E.I. Teppopusm u MeKrocyaapcTBEeHHbIE OTHOLIE-
Hus. Mockga, 1991. C. 17.
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1) fioro TakTHYHa MeTa MOJIIra€ B TOMY, 100 TPUBEp-
HYTH yBary -0 HpoOJIeMH, CTpareriuHa — JIOMOTTHCS
KOpPIHHHMX COIiaJIbHUX 3MiH, Oyah TO cBOOOna, Hesa-
JISKHICTh YW PEBOIIOLIS; 2) 000B’SI3KOBO IMependava-
€ThCsI 3aCTOCYBAHHS Ti€i Y 1HIIOT POPMHU HACHIIBCTBA,;
3) 3HapsAALSIM BIUIMBY CIYKHTh TCHXOJOTITYHHUH INOK,
SIKHH TTOPOJKYETHCS YCBIJIOMJICHHSIM TOTO, 1[0 1 Haja-
Ji HAacHUJIBCTBO Oylie XOJOIHOKPOBHO 3aCTOCOBYBATH-
csi; 4) ski 6 To He Oynu 3aKOHH ab0 OOMEKCHHS — He
BU3HAIOTHCS; 5) po3paxyHOK pOOHUTHCS Ha ePEeKT HECIIO-
IiBaHKH; 6) mependadaeThCs «IOMITHYHE BUMAaraHHs.
ToMy BiH He OB’ I3aHUM 31 CTUXITHUMH ITOBCTAHHSIMU 1
BUCTYIIaMH HACEJICHHST; ) TIOTPeOye HEraHOTro 3a10BO-
JICHHS BUCYHYTUX BIUMOT. B iHIITOMY pa3i BUKOPHUCTOBY€
ecKaJallifo HaCHIILCTBA; 8) nmae mpo cebe 3HATH JMIe
3a HaAsABHOCTI oprauizarmii; 9) BHKOPHCTOBYETHCS Op-
ra”izamisiMi  Oy/Ib-SIKOTO TOJITHYHOTO 3a0apBIICHHS;
10) 3apxau Oepe Ha cebe BIMOBIIAIBHICTD 32 CKOEHI
aKTHU HACWJILCTBA. BOHM BChOro Jiniie 3aci0 J0CATHEHHS
METH, a He caMolliib; 11) sBise cobor0 aHTUTE3y MO-
nitnaHoro BGMBCTBA. MoMy uyxka cenexrusHicTb. Oco-
OMCTICTh )KEPTBU 3HAYCHHS He Mae; 12) BaXIIMBO CIpa-
BUTH BPaXCHHS Ha JIIONEH 3arajoM a00 Ha KOHKPETHY
rpyiy oci6?.

[Hmi ¢axiBii BUAUIAIOTE MEHINY KUTBKICTh BIJMIiH-
HuX puc. Hanpuknan, anriiens P. ®@ipi BBaxkae, 1o
BU3HAYUTH MDKHAPOTHHUHA TEPOPH3M MOKHA 338 TPbOMA
Horo 000B’I3KOBHUMH BIIACTHBOCTSIMH. [lepiire — 1ie Kkpu-
MiHaJIBHICTh. OOOB’SI3KOBO TEPOPUCTUYHUN aKT TIOB’ s
3aHHU 13 HACWIILCTBOM, TOMY TYT JJOPEYHO HA3BaTH TaKi
Woro ¢opmu, sk yOWBCTBO, BUMAaraHHs, BHUKpaJICHHS
tomto. Jlpyre — Iie MOJMITHYHA MOTHBAIlisl, METOI SIKOT €
OTOTOXXHEHHSI MIXKHAPOJHOTO TEPOPHU3MY 1 BH3BOJIBHOT
0opoThou. TpeTe — 11e TpaHCIEHACHTAIBHICTh TEPOPHUC-
TUYHOTO aKTY, SIKa TPOSIBISETHCS Y BUXOII OCTAaHHBOTO
3a MeKi OfHi€eT mepikaBu>*,

MoskHa repepaxoByBaTH 0e3J114 BU3HAYEHb 1 JJOCTIJI-
JKYBaTH Pi3HI MIAXOAM IO TIOHSATTSI MIKHAPOIHOTO Te-
pOpHU3My, OJHAK BIJCYTHICTh MIKHAPOIHO-TIPABOBOI
JIOMOBIICHOCTI TIPO KBaJi(hiKaI[it0 TOro 4M 1HIIOrO JIi-
SIHHS SIK aKTy MIDKHApPOJIHOTO TEPOPHU3MY Ha MPAaKTHILI
MIPU3BOJHTS JIUIIE 0 ACKIapyBaHHS JepKaBaMH i MikK-
HapOJHUMHU OPTaHi3allisIMU PUXUIBHOCTI 10 00pOTHOH
3 MDKHAPOJHUM TEPOPHU3MOM.

BuHukae crnpaBemnuBe 3amUTaHHS TPO MPUIHHH,
10 HE JIAf0Th 3MOTH JIWTH €JIMHOTO PO3YMIHHS MiKHAa-
poxHoro Tepopm3my. Cepen TakuX IPHYHH CIIT BKa3a-
TH Ha 3HAa4YHE BIJICTABaHHS B PO3POOJICHHI 1 peaizarlii
e(DeKTUBHUX MIKHAPOTHO-TIPABOBUX YTOJ 1 HOPM 13
00pOTHOM 3 MIKHAPOIHUM TEPOPHU3MOM Ha TpaHCHAIli-
OHAJILHOMY PiBHI TOPIBHSHO 3 TEMIIAMH PO3BHUTKY i€l
3JI0YMHHOCTI HE3aJIe)KHO BIJI 3pOCTalouoi yBarum Ipo-
MaJICBKOCTI Ta yps/IiB JIO 3a3HaueHoi mpooiemu. Kpim

2 Segeler M. Unvisible armies: Terrorism into the 1990th. Joseph, 1986.
Vol. VIIL. P. 11-15. // Lut. mo: ®enstaun B.1O. IIpoGiemsr BbIpabOTKI
YHUBEPCAIBHOTO OINpeeneHus TeppopusMa // MOCKOBCKHUi KypHAT
MesKayHapoaHoro npasa. 1998. Ne 1. C. 22.

2 Feary R. Introduction to International Terrorism. International
Terrorism in the Contemporary World. London: Westport, 1978. P. 25-35.
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TOTO, ICTOTHY CKJIAJHICTh NPEACTABISE «IOABIHHNN
CTaHJIAPT», 9aCTO 3aCTOCOBYBAaHWH ITiJl Yac TPaBOBOI,
MOJIITUYHOT Ta OTEPATHBHOI OIIHKH aKTy MIKHApOJ-
HOTo Tepopu3My. BaximBy poib BiJirpae BiJICyTHICTh
3arajJlbHOTO CHPUHHATTS MIXHAPOTHOTO TEPOPU3MY SIK
KPUMIHAJILHOTO 3JI0YHMHY. 30KpeMa, MiAXi JIesKuX JIep-
JKaB JI0 MKHAPOIHOTO TEPOPU3MY HE 5K JI0 KpUMiHAIIb-
HOTO 3JIOYMHY, & K 70 OCOOJHMBOTO POJAY BIMCHKOBHX
Ji¥ BeJie JI0 3ariepeueHHs] MPaBOBUX 1 MIKHAPOIHO-TIPa-
BOBHUX IpOIEayp OOPOTHOM 3 IIUM 3JI0YMHOM, a TaKOK
MiJPUBAE HAI[IOHAIBHY 1 MIXKHAPOIHY 3aKOHHICTh. | sk
HACIIIOK MIepepaxoBaHMUX BUILE MPUINH MU OTPUMYEMO
HeOa)kaHi BIAMIHHOCTI B HALIOHAJIbHUX 3aKOHOAABCTBAX
1 PO3IUIMBYACTICTh MIDKHAPOIHO-IIPABOBUX HOPM Y Ta-
ny3i 0OpoTHOM 3 MIKHApOJHUM Tepopu3MmoMm. [leBHY
CKJIQIHICTH TiJl 9ac PO3pPOOICHHS BU3HAYCHHS TTOHSITTS
«MDKHapOTHHUN TEPOPH3M» CTAHOBIIATE CYTTEBI PO30iK-
HOCTI JIYMOK FOPHCTIB-MIKHAPOJIHHUKIB 13 MATaHb OIliH-
KM KpHUTEpIiB Ui po3pOOJICHHS BIIIOBIMHOI YXBaJIH.
Hanpuknan, pocidicekuii aBrop 1.B. KopMmyinkina BBa-
Kae, IO i YaC BU3HAYCHHS MKHAPOHOTO TEPOPU3MY
HEOOX1JTHO 3MIHUTH aKIIEHTH 1 MEPEUTH BiJl Cy0’ €KTHB-
HUX KPHUTEPIiB J0 00 €KTHUBHHUX, TOOTO HE BpPaxoByBa-
TH TIEpECiIiyBaHi 3JIOYUHIISIMHA 1T, a CIUPATHCh Ha
(bakTUYHO 3aBIaHi 30MTKH 1 Ti HIHHICTH 1 3HAYYIICTb,
SIKY SIBIISTIOTH COOOI0 00’ €KTH 3JI0YMHHHX ITOCSTaHb JUIS
BCi€l CBITOBOI CHiIBHOTHZ. TIPOTHICIKHOI AYMKH J10-
TPUMYETbCA YKpaiHChbKui yueHunii B.®D. AHTHUTIEHKO,
SIKUE BBaXKae, M0 OUTBIIY yBary HEOOXITHO MPHUILISATH
Cy0’€eKTy 1 Cy0’€KTUBHIN CTOPOHI 3JIOUHHY, OB’ I3aHUM
13 IPUYMHAME Ta YMOBaMH BUHUKHEHHS i ecKajarii Te-
popuzmy,

3Bakaloud Ha BHUIIECKa3aHe, HaM TOTPIOHO Take
BH3HAYCHHSI, SIKE 33/I0BOJIBHIIO O yCixX 1 Oy/0 peasbHUM
B1JIOOpaKCHHSIM SIBUIIA MI>KHAPOIHOTO Tepopu3my. Jliist
[HOTO 3a JIOIUIbHE BKa3aTH Ha HaWOUIbII XapaKTepHi
O3HaKd IbOro sBuina. Takumu o3Hakamu €: 1) dop-

» Kopmyuikraa W.B. KOHBEHUMOHHBIH MeXaHH3M GOpbOBI C MEXkKIy-
HApOJHBIM Teppopu3MoM. ABToped. Iuc. KaHJ. Iopuj. Hayk. — Ka3ams,
1993.-C. 5.

26 Aurunenko B.®. MexaHH3M MEKIyHAPOIHO-IIPABOBOTO PETYIHPO-
BaHUs OOPHOBI C TEPPOPU3MOM : aBroped. JHCC. ... JOKT. IOPHJ. Hayk.
Mockga, 2004. C. 9.
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Ma — CYKYITHICTh Ji#, 3TIHCHIOBAaHUX 1HIWBITaMH abo
OpraHi30BaHUMH TpylaMd y BUNISAIAI BUOYXIiB, TIijama-
7B, yOUBCTB, HE3aKOHHOTO 3aCTOCYBAHHS CHIIH, 3aXO-
TUICHHS 3apyYHUKIB, 3aXOIUICHHS Oy/iBellb, TEPUTOPIH,
00’€KTIB, TPAHCIIOPTHUX 32C001B, pyWHYBaHHS JiHIH KO-
MYHIKaIliid a00 00’€KTIB TPOMaJICEKOT 1HPPACTPYKTYpH,
3aCTOCYBaHHsI 3BHYAHOT 30poi, 3acTocyBaHHS 30poi 1
3ac00iB MacOBOTO 3HUIIEHHS a00 CpoOH 3IiHCHEHHS
Takux fAii. 2) 1lini — qOBUTbHUM BIUIMB HA MPUHHATTS 1
peatizailifo pillieHb JePKABHUX CTPYKTYp, 3aJIAKyBaH-
HsI HACEJICHHSI, TOPYILICHHSI TPOMA/IChKOI OC3MeKH, Hera-
TUBHUH BIUTUB Ha MIKHAPOJIHI BIJTHOCHHH, OTPUMAHHS
€KOHOMIYHOI BHUTIOJH, HETaTHBHHUU BIUIMB HA IPOMAJ-
ceKy nyMKy. 3) Cy0’extu — (isuuni ocodu (rpoMaasiHu
a0o ocobu 0e3 rpoMajsHCTBa), rpynH abo opraHiza-
11, IO JIIOTh CaMOCTIHHO 200 3a MiATPUMKH JIepIKaBU
a0o0 JiepKaBHHUX OpraHiB 1 mocagoBux oci6. 4) O0’ek-
TH — JIep>KaBH, JepKaBHI Jisdi, T0Ca0BI 0COOH, 1HO-
3€MHI TPOMAJISTHY, TPYITHA TPOMAJISH 1 FOPUAMIHUX OC10,
MarepianbHi i KyasrypHi minHocTti. 5) Crenudika —
3aCTOCYBaHHSI HACHJIbCTBA MO0 HACEJICHHS (MHUPHOTO
IIUBIIBHOTO HACEJICHHS) 1 00’ €KTIB, MO Oe3MOCepeTHbO
HE Hece 3yCTPIYHOI 3arpo3H Ui TEPOPHCTIB, & TAKOK
3asBU BUMOT 1 YMOB, a/IpeCOBaHUX 00 €KTAM TEPOPHU3-
MY, BUKOHAHHSM SIKUX OOYMOBIOEThCS HPHUIHHEHHS
HACHIILCTBA 3 OOKY Cy0’€KTIB TEPOPH3MY.

BucHoBkn

Ha mificraBi BUKIaIeHUX O3HAK MOYKHA C(HOPMYITIO-
BaTH BU3HAYCHHS MOHATTS «MIXHAPOIHHUN TEPOPH3MY.
OpnHax ¢t BpaxoByBaTH Te, 0 MU OIIICY€EMO HE OKpe-
MU aKT MIDKHAPOHOTO TEPOPU3MY, & CaAME SBHIIE MiXK-
HAPOIHOTO Tepopu3My. ToMy, Ha HaIlly IYMKY, BU3HA-
YEeHHsI MIKHAPOJHOTO TEPOPH3MY MOXKE 3BYYaTH TaK:
MIXKHAPOJAHUN TEpOpU3M — Iie TpodeciiiHa MixKHAPOI-
HO-TIPOTHITPABHA MisTbHICTD (Bi3UIHOT 0COOH, OpraHiza-
1ii abo Tpymu 0ci0, AKi MepecIiiyroTh CBOT CYy0 €KTHBHI
IHTEPECH IUIIXOM YYHHEHHS ab0 3arpo3d BUMHEHHS
HACWJIBCTBA MPOTH HEBUHHUX JKEPTB 1 Pi3HUX 00’ €KTIB
i3 METOIO TOBUIHHOTO BIUIMBY Ha I'POMAJICHKY AYMKY 1
YHHEHHS THCKY Ha MPaBJISTdi CTPYKTYPH.
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In the article it is analyzed the essence and significance of fundamental rights in the law of the European Union.
The attention is drawn to the fact that in the process of the European Union law development it became increasingly
apparent that EU citizens could suffer from unlawful EU regulations. That is why the EU Court recognized the need
to protect fundamental rights in the judiciary at the level of the European Union. It is noted that everything began
in the 60°s of the twentieth century. At that time, the founding treaties of the European Union did not establish a list
of fundamental rights, and therefore, in the context of their interpretation, the EU Court appealed to the concept of
general principles of law.

It is emphasized that at the European Union level the idea of incorporation of the fundamental rights provisions
was implemented in 2000, by adopting the Charter of Fundamental Rights of the EU. Despite the fact that the
Charter did not provide formal legal obligations, the EU Court used it to interpret the general principles of EU law
and took into account as a benchmark for the interpretation of Community law.

It is noted that the Charter of Fundamental Rights of the EU is a central element of the system of protection
of fundamental rights at the EU level. However the EU Court is obliged to cooperate in this area with the other
legal procedures, as well as to interpret the fundamental rights in accordance with the constitutional traditions
common to the EU member states. It is concluded that in this context, it is important that the content and scope
of fundamental rights in the course of their interpretation do not differ. Although formally the EU is not a party to
the European Convention for the Protection of Human Rights and Fundamental Freedoms, today the Charter and
the Convention coexist within the EU legal system with the only difference that the first one is applied by the EU
Court in connection with the actions of the European Union and the second by the European Court of Human Rights
regarding the measures of the member states.

It is also argued that fundamental rights as a general principle of EU law are autonomous from specific principles
that are protected at the national constitutional level.

OcHoOBOMOJIOKHI MpaBa K 3arajJbLHUI NpUHOMI NpaBa €Bponeiickkoro Coro3y

Pum Onena Muxaitniena
KaHouoam puoudHux Hayx,
doyenm Kagheopu coyianrbHo20 npasa

Jlvgiscbko20 Hayionanvbnozo yrisepcumemy imeni leana @panka, Ykpaina

Beryn

OcHoBHI 3acagu moOymoBu €Bporeiicbkoro Coro3y
3aKpiIUIeHi y CT. 2 po3zity 1 «3aranbHi osoxeHHs» J{o-
roBopy 1po €Bporeiickknit Coro3. Y Hiil CTBEPIKY€EThCS,
o Coro3 3aCHOBaHO Ha MIHHOCTSIX TIOBATH 0 JIFOICHKOT
TiTHOCTI, CBOOOHN, IEMOKpAaTii, pIBHOCTI, BEpXOBEHCTBA
MpaBa Ta IMOBAary JI0 NPaB JIFOJMHH, 30KpeMa 0ci0, 110 Ha-
JIeKaTh A0 MeHIIUH. 111 IIHHOCTI € CIIIBHUMU IS BCIX
JIep>KaB-wICHIB Y CYCIUIbCTBI, JIe MTaHy€ TUTIOPai3M, He-
JICKPUMIHAIIISI, TOJCPAHTHICTh, MPaBOCYIIS, COJimap-
HiCTh Ta PiBHICTH KIHOK 1 40JIOBIKiBL.

[Tompu Taki xeknapariii, y Iporeci po3BUTKY IpaBa
€Bporericbkoro Coro3y (mam €C) craBano Bce OUTBIT
04YeBUIHUM, IO TpoMaasgsan €C MOXYTh MOCTPAKIAATH
BiJl HETIpaBOMipHUX HopMmaTuBHUX akTiB €C. Haranae-
MO, 110 €BpOoTeHChKe eKOHOMIYHE CITIBTOBAPHCTBO OYII0

! Koncomiytosaui Bepcii JloroBopy npo €sporneiicsknii Coros ta Jloro-
BOpy mpo (yHKuIioOHYBaHHS €Bporneiicbkoro Coo3y 3 MPOTOKOIAMH Ta
nexnapanismu. URL : http://zakon3.rada.gov.ua/laws/show/994 b06.
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00MEKeHe EKOHOMIYHUMH MMHUTAaHHAMH Ta Majo Bijaga-
JICHNI CTOCYHOK II[OAO 3aXHCTy MpaB JIoAuHU. OmHaK
gacu, konn €C BBaKaBCSI CyTO €KOHOMIYHOIO OpraHi-
3aIMi€10, 3ANUIIMINCE Y MUHYJIOMY?. Crpusia TakoMy
po3BUTKY noaii misibHicTs Cymy €Bpomeiicbkoro Co-
103y (mani Cyn €C). Came 15 eBporneichka iHCTUTYITIS
BIIEpIIIE 3aXUCTUIIA OCHOBOTIOJIOXKHI ((pyHIaMEHTAIIbHI)
MpaBa JIIOJAWHU B KOHTEKCTI €KOHOMIYHHX Ta KOMep-
[iffHUX iHTepeciB, MpaBa BIACHOCTI, CBOOOAN TOPTiBIIi
ta 3aiasTocTi®. [lonpasna, moyarkoBo Cyn €C 3 obe-
PEKHICTIO TIOCTaBUBCS [0 YTBEPXKEHHS KOHIICTIIT
IpaB JIOAUHH B mpaBi €C, amKe Iie MOITIO 3arpoXyBaTH
NPHUHIMITY BepXoBeHCTBa pasa CriiBroBapucTBa’,
Opnnak i3 vacom Cyn €C Bce K BU3HAB HEOOX1HICTh

2 TonkauoBa H.B. IIpMHUMIT 3aXMCTy OCHOBHMX [paB JIOAMHH Y
npaktuni Cymy €sponeiicekux CriBroBapucts. JlepkaBa i IpaBo.
2009. Bum. 46. C. 532. URL : http://dspace.nbuv.gov.ua/bitstream/
handle/123456789/9075/93-Tolkachova.pdf?sequence=1.

3 Council of Europe vs. EU. URL : https://www.pravo.unizg.hr/
download/repository/Development of FR in EU_Vasiljevic.pdf.

4 Komaposa T.B. IOpucauxuis Cyay €sponeiicskoro Coro3y. Xapkis :
IIpaso, 2010. C. 242.
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3aXUCTy OCHOBOITOJIOXHHUX ITPaB Ha PiBHI €BPONEHCHKO-
ro Coro3y. [lpu npoMy MOTyYeHHS OCHOBOITOJIOKHHUX
MpaB JI0 TpaBoBoro mopsaky €C oOrpyHTOBYBaJIOCH
moTpeboI0 3aXUCTUTH NPUHIAI BEPXOBCHCTBA IIpaBa
€C. IIpuBoaOM 70 LOTO CTaja JISIIBHICT HAIlIOHAIb-
HUX CY/IB, IKi YnHWIH omip aismM Coro3y, ajKe BBaXalln
npumar mnpasa €C MOpyHIeHHSIM OCHOBHUX TIpPaB, IO
OyJM 3aXHINEH] HAlIOHATbHUMH KOHCTUTYIiSIMI®.

MeToo 1Ii€i CcTaTTi € 3’ACyBaHHS CYTHOCTI Ta 3Ha-
YCHHSI OCHOBOTIOJIOXKHUX TIPaB y MpaBi €BpPOIEHCHKOTO
Cotogy.

Buxnan ocHoBHOTo Martepiay

Pozmouasnocs yce y 60-x pokax XX cr. Ha Toit uac
YCTaHOBYI J0roBOpH €Bporeiickkoro Coro3y He 3aKpi-
TUTFOBATH TEPEJIiKy OCHOBOIIOJIOXKHHMX IpaB, a BiITaK
y KoHTekcTi ixHboi iHTepnpertalii Cyn €C 3BepHYBcs
JIO KOHIIETIII{ 3araJIbHUX TPUHIUIIB MpaBa. 30KpeMa,
mepIa 3ragka Mpo IPHHAIEKHICTH OCHOBOITOJIOKHUX
mpaB I0 3arajbHUX MPUHIHIIB mpaBa €C MiCTUTBCS
B pimenni Cyny €C y cnpasi Stauder v. City of UIm®,
YV nooanvwiomy, possunyswiu yo dokmpuny y cnpasi
Internationale Handelsgesellschaft mbH v Einfuhr- und
Vorratsstelle fur Getreide und Futtermittel, Cyx nporo-
JIOCHUB, III0 TIOBAara 0 OCHOBOITOJIOKHUX ITPaB JIFOIIMHU €
HEBI/I’€MHOIO CKJIaJJOBOIO YaCTHHOIO 3araylbHUX IPHH-
B npasa €C7,

3rogom y crpasi J Nold v. Kowmicis Cyn €C 3HOBY
HAroJIOCHB, 110 OCHOBOITOJIOXKHI MpaBa € HEB1JI'EMHOIO
YaCTHHOIO 3arajbHUX MPHUHIMIIB TIIpaBa CBPOMEH-
cpkoro Coro3y. 3TiJTHO 13 UM PIMICHHSIM JIJIsl IXHBOTO
3axucty Cya TOBHHEH 4YepHaTH HATXHEHHS 3 KOHCTH-
TYHIHHUX TPAIUIIH, SIKi € CIITBHUMH JUIS JIepKaB-uie-
HIB, 1 HE MOXe MIATPUMYBATH 3aXOJH, SKI HECYMICHI 3
OCHOBOTIOJIOKHAMH TIPaBaMH, BCTAHOBJICHUMH 1 TapaH-
ToBaHUMHU KOHCTHTYIISIMU TIMX JepkaB. MiXHapOIHI
JOTOBOPU JIep)KaB-WICHIB MPO 3aXUCT OCHOBOIIONOXK-
HUX TIPaB, MO0 SIKUX JIEPXKABH-WICHHU CITIBIPAIIOIOTH
abo0 € cTopoHaMH, MOXYTh CIYT'yBaTH OpIEHTHpaMH B
pamkax npasa CriiBroBapucTsa®.

KpiMm mporo, c¢t. 6 AMCTEpIaMChKOTO JOTOBOPY
CTBEPUKYBaJIOCh, mo Coro3 3aCHOBaHWI Ha TPUHIIU-
max cBoOOIHM, JIEMOKpAaTii, MOBAard JIO IMpaB JIIOJAWHU
Ta OCHOBHHX CBOOOI, a TaKOX BEPXOBCHCTBA IIPaBa,
TIPUHIIMIIB, SIKI € CIIJIBHUMHU IS Jep)kaB-wieHiB. Ha-

5 Butsukast O., Toprur I TIpaBo Espomneiickoro Coroza. Cankr-Ile-
TepOypr : [Turep, 2005. C. 92.

¢ Judgment of the Court of 12 November 1969. Erich Stauder v City of
Ulm — Sozialamt. Reference for a preliminary ruling: Verwaltungsgericht
Stuttgart. Germany. Case 29-69. URL : https://eur-lex.europa.cu/legal-
content/EN/TXT/?uri=CELEX%3A61969CJ0029.

7 Judgment of the Court of 17 December 1970. Internationale
Handelsgesellschaft mbH v Einfuhr und Vorratsstelle fiir Getreide und
Futtermittel. Reference for a preliminary ruling: Verwaltungsgericht
Frankfurt am Main. Germany. Case 11-70. URL : https://eur-lex.europa.
eu/legal-content/EN/TXT/?uri=CELEX%3A61970CJ0011.

8 Judgement of the Court of Justice, Nold, Case 4/73 (14 May 1974).
URL https://www.cvce.eu/en/obj/judgement of the court of
justice_nold case 4 73 14 may 1974-en-a5d0ff00-7837-4f6¢c-b0ac-
3aa8a2e71de3.html.
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TOJIONIYBAJIOCH, 1110 €C MmoBaskae OCHOBHI IpaBa, TapaH-
TOBaHI €BPOINEHUCHKOI0 KOHBEHIIIEK TPO 3aXHUCT TpaB
JIIOIMHN Ta OCHOBOITOJIOXKHUX CBOOOJ, IIAIMHCAHOIO B
Pumi 4 mucronana 1950 p.

Hageneni QopMysroBaHHS Jaidl MiACTaBU JIEIKAM
HAYKOBI[SIM BUOKPEMHTH MPUHIUI TOBaru (yHIaMeH-
tanpHuX npas’. IHim K ydeHi DOBOIATH iCHYBaHHS
NPHUHIMITY 3aXUCTy OCHOBHMX IpaB y mpasi €C¥, 3o-
KpeMma, CYTHICTh OCTaHHBOTO TIPHHIIMITY, Ha TXHIO TyM-
Ky, PO3KPHBAETHCS B YK€ Ha3BaHOMYy pimrenni Stauder
v. City of Ulm Ta momsrae y ckacyBaHHi Oyib-sIKOTO
pitreHHs1 abo akTa oprany €C, KO Take CyNepeYnTh
OCHOBOIIOJIOKHUM TIpaBaM. 3rOJIOM, IMICJsl yXBaJeH-
Hs mporo pimenHst Cyny €C, 5 kBiTHa 1977 poky y M.
JlrokcemMOypr Oyiio OTOJIOIICHO CHUIBHY 3asBy €Bpo-
nieiicekoro Ilapmamenty, Pagn ta Komicii mono 3axu-
CTY OCHOBOIIOJIOKHHUX TPaB Ta €BPONEHCHKOT KOHBEHIIIT
PO 3aXMCT MpaB JIFOJMHK Ta OCHOBOIOJIOXKHHX CBO-
0o, V 11iif 3asBi i IKPECIIOETHCS TIEPIIOYEPTOBE 3HA-
YEHHsI 3aXHCTy OCHOBOIIOJOKHHX TpPaB, 10 3aKpiIlie-
Hi HalliOHAILHUMH KOHCTUTYIISIMH JICp)KaB-4JICHIB Ta
€BpOMEChKOI KOHBEHIIIEIO PO 3aXUCT MPAaB JHOAUHU
Ta OCHOBOMOJNOKHHUX cB0OO. OHAK, HA HAIlIe TIEPEKO-

° TlpaBo €sporeiicbkoro Coro3y : HaBuaibHHil MociOHMK / 3a pexn.
P.A. IlerpoBa. 5-Te BunaHHHS, 3MiHeHe 1 nonoBHeHe. Kuis : Ictuna, 2013.
C. 40.

Jlecbko T.B. 3axucrt npas monunu B €Bpomneiicbkkomy Cotrozi. URL :
https://conferences.vntu.edu.ua/index.php/all-hum/all-hum-2018/paper/
download/4269/3536.

Mutauk O. €Bporneiicbka iHTerpalis Ta IIpaBa JIOAUHU B YKpaiHi: HOBI
BHKJIUKH Ta nepcrekTuBr. CydacHi BUKIHKH yKPaiHCBKOTO IpaBa B KOH-
TEKCTi €BPOICHCHKOI iHTerparii : Te3n NONoBigell yJacHHKIB IOCTIHHO
nirouoro HaykoBoro ceminapy 29 ksitus 2016 p. [Texcr] / 3a 3ar. pen.
npod. P.C. Mensnuka. Bronerens Ne 1(1) kBitens 2016 p. C. 9. URL :
http://zdr.knu.ua/images/libraryfiles/2.pdf.

Banpgac /1. 3axuct npas moaunu B €BpornelickkoMy Corosi. Ekonomika
VYkpainu B yMoBax riobasisarwii i perionasnisarii : 30. Te3 gon. MixHap.
HAyK.-TIPakT. KOH(. CTyA. Ta MOJOA. BueHHX [M. TepHomimb, 3-4 KBIT.
2014 p.] / penkon. : C.B. I'poncekuii, FO.I1. I'ymentok, M.A. XKusko [Ta
in.] ; Binm. 3a Bum. €.B. Casenbes. Tepromnins : THEY, 2014. C. 154-158.
URL : http://dspace.tneu.edu.ua/bitstream/316497/17190/1/154-158.pdf.

Kyxesnu 1. [Ipunnunu npasa €Bporneiicbkoro Coro3ysk rapanTis pea-
ni3aii 3aXucTy npas i CBOOO JIFOANHY 1 rpOMajsHUHA B YKpaiHi. YHIiBep-
cuTeTchKi HayKoBi 3amucku. 2009. Ne 1. C. 4448 .

Hazsapenko O.A. 3aranbHi npuniunu npasa €C B ipaBoBiii cuctemi €C.
IIpaBoBe perymoBanns ekoHoMiku. 2015. Ne 15. C. 245. URL : http://irbis-
nbuv.gov.ua/cgi-bin/irbis_nbuv/cgiirbis_64.exe?C21COM=2&121DBN
=UJRN&P21DBN=UJRN&IMAGE_FILE DOWNLOAD=1&Image
file_name=PDF/pre 2015 15 23.pdf.

Y TIpaso €sponeiicskoro Coro3y : HaBuanbHUi nocionuk / 3a pex. PA. Tle-
TpoBa. 5-Te BUIaHHHs, 3MiHeHe i jonoBHeHe. Kuib : Ictuna, 2013. C. 70.

Tonkauosa H.b. Ilpuniun 3axucTy OCHOBHUX TMpaB JIOAUHU Yy
npaktuni Cyny €sponeiiceknx CniBroBapucts. JlepxkaBa i Impaso.
2009. Bumn. 46. C. 532. URL : http://dspace.nbuv.gov.ua/bitstream/
handle/123456789/9075/93-Tolkachova.pdf?sequence=1.

Crpenbuosa O.B. BaranbHi NpUHIMIN [IpaBa SK PKEPesio npasa €Bpo-
neticekoro Coro3y. AnpManax mpasa. 2012. Bum. 3. C. 268. URL : http:/
dspace.nbuv.gov.ua/bitstream/handle/123456789/63930/55-Streltsov.
pdf?sequence=1.

1 Joint Declaration by the European Parliament, Council and the
Commission concerning the protection of fundamental rights and the
ECHR (Luxembourg, 5 April 1977) Official Journal of the European
Communities (OJEC). 27.04.1977, No C 103. [s.1.] URL : https://www.
cvce.eu/en/obj/joint_declaration_by the european parliament council
and_the commission_concerning_the protection_of fundamental
rights_and the echr luxembourg 5 april 1977-en-9b6086¢8-9763-
4355-bf66-3699f1d78b79.html.
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HaHHS, OHIET 3rafKu PO 3aXHCT MPaB € HEAOCTATHHO
JUTSE BAOKPEMJICHHSI BIJIIIOBITHOTO CaMOCTIHHOTO TTPHH-
[UITY TpaBa. 3aXUCT Ta MOBara OCHOBOIOJIOKHUX PaB
€ HEeBIIIUIBHUMU Ta TOXITHUMH BiJI CaMUX IIHUX TIPaB.
EdexTuBHe BIpOBa/KEHHS TPHHIUITY OCHOBOIIONIOX-
HUX IIpaB BUMarae IoBard 10 HUX Ta iXHbOTO a/IeKBaT-
HOTO 3aXKCTY, B TOMY YHCII 1 CYIOBOTO.

HaOyBim cratycy OfHOTO 13 3arajbHHUX MPHHIIUIIB
npaBa €C 3aBIsSKH CYJIOBI MPAKTHUIl, OCHOBOIOIOX-
HI TIpaBa JIFOJMHHU 13 4acoM OTPUMAJIA 3aKpITUICHHS 1
B iHIMX npaBoBux aktax €C. 3okpeMa, €IuHUI €B-
porelicekuii akT 1987 poky OyB MepiiuM yCTaHOBYHM
JIOKYMEHTOM, SKH BH3HAB OCHOBOIIOJNIOKHI mpasal?,
[lonoxeHHsT mIOMO TIOBard A0 MpaB JIOJMHU TaKOXK
3HAWIITN CBOE BIJIOOPaXKEHHS Y CT. 6 AMCTEpIaMChKOTO
ZIOTOBODY.

[I{onpaBna, BIAMOBIAHI YCTAHOBYI JIOTOBOPU HE
3aKPIMIIFOBAIN TIEPETiKy OCHOBOIIOJIOXKHHX TpaB. Binx-
CYTHICTh BJaCHOTO KaTajory IpaB JIOOMHU 3yMOBHIIA
3BepHeHHs Cyny €C mo KoHBeHINii mpo 3aXuCT mpaB
JIOOMHN Ta OCHOBOIIOJNIO)KHUX CBOOOJ, KW HagaBaB
11 0cOOIMBOTO 3HAYCHHSI. TaKuM YMHOM, 3aBJISIKH TIpar-
MaTHYHOMY TIJIXOIy €BPONECHCHKHX I1HCTUTYIIH KoH-
BEHINSI CTaja HaI3BUYalHO 3PYyYHHM I1HCTPYMEHTOM
3aXHCTY TpaB JIIOAUHH, 3aTaTBHUM U BCIX KpaiH-tiIe-
HiB €C, Ta Bigirpajia 0coOIMBY poJb Ha BCIX eTamax
CTaHOBJICHHS Ta PO3BHUTKY CHCTEMH 3aXHCTy IpaB JIO-
muHd B €C, TIepeTBOPHUBIINCH HA BAYKIMBUA UHHHUK
IHTErpamiiHuX MPOIECIB, MO BiI0OyBaHOThCA B €BpOIIi.
[Ipumipom, muine y npoMixkky mMixk 1975 p. ta 1998 p.
Cyn €C npouutyBaB KonBeHitito B Otk Hixk 70 CBOiX
pimennsax*s,

Ha piBHi €Bpornelicbkoro Coro3y ifiesi BIaCHOI 1H-
KOpIopallii MOJIOKEHb PO OCHOBOTIOJIOXHI Mpasa OyIia
peamizoBana y 2000 poii IUIIXOM yXBajeHHsS XapTii
ocHoBomoyiokHUX npaB €C (nami Xapris). [Tonpu Te,
mo Xapris He nepeadadana GpopMaabHO-PABOBUX 30-
00B’s13aHb, Cyn €C moCcIyroByBaBcsi HEIO JUISl TIyMa-
YCeHHS 3arajJlbHUX NPUHIUIIB IIpaBa Ta BPAaXOBYBaB SIK
OpIEHTHD ISl TpaKTyBaHHs 3akoHoaaBcTBa CIiBTOBA-
puctBa. A €Bpornelickkuii [lapaamenT Haromocus, Mo
x0u Xapris 1 He Oyna cnpsMOBaHA Ha CTBOPECHHS Ta
3aKpIIJICHHS HOBHX IPaB, BOHA BUPA3HO BioOpakae
€BPOICHCHKI CTaHIAPTH MTPABOBOTO PEryJIFOBaHHS ',

CrpykrypHa moOymoBa XapTii JEMOHCTpPY€E SKICHO
HOBHH T1JIX1JT IIOJI0 CYTi Ta 3HAUCHHS OCHOBOITOJIOXKHHX
mpaB. A came B OCHOBI KJTacu(iKallii OCHOBOITOJIOXKHHIX

2 Tonkasosa H.B. TIpuHUMI 3aXHCTYy OCHOBHUX MpaB JIOIMHU Y
npaktuii Cyny €sponeiicbkux CriBroBapucTB. Jlepkasa 1 Tpaso.
2009. Bum. 46. C. 536 URL : http://dspace.nbuv.gov.ua/bitstream/
handle/123456789/9075/93-Tolkachova.pdf?sequence=1.

2 Ucnonunos A.C. Tlouck Gananca MeXIy CBOOOIaMU BHYTPEHHETO
pBIHKa M IpaBaMu uesioBeka B cyneOHo# mpaktuke EC. Xypnan 3apy-
0eXKHOTO 3aKOHOZATEeNLCTBA U CPAaBHHUTEIBLHOTO IpaBoBeneHus / Journal
of foreighn legislation and comparative law. 2012. Ne 6. C. 40. URL :
http://www.nbpublish.com/library get pdf.php?id=22795.

4 European Parliament resolution on the impact of the Charter
of Fundamental Rights of the European Union and its future status
(2002/2139(INI)), O.J. 11 December 2003, C300E/432. URL : https://eur-
lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A520021P0508.
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npaB repeOyBaloTh I[IHHOCTI, Ha 3aXUCT SIKUX BOHHU
cupsiMoBaHi. Jlo TakuWxX, 30KpeMa, HaleKaTb JIOACHKA
TiHICTB, CBOOOMA OCOOM, PIBHICTH Ta COJIJIApHICTE.
KomMruieke OCHOBOITOJIOKHHX TIpaB TOAUICHO Ha Killb-
Ka Kareropiii. Cepell HUX — 0COOMCTI mpaBa i cBoOOIH,
MOJIITHYHI TIpaBa 1 cBOOOJIN, CKOHOMIYHI, COIliaJIbHI Ta
KyJBTYpHI MpaBa, a TAKOXK OCHOBHI 000B’SI3KH.

3 yxBanenusiM JlicaboHcbkoro jorosopy 13 rpyi-
Hs 2007 poky Ta HaOyTTSAM HUM YHMHHOCTI 1 TpymHS
2009 poky Xapris OCHOBOMOJIOXKHUX TipaB €C oTpu-
MaJjla BUCOKHM MPABOBUM CTATYyC y MPABOBOMY MOPSIA-
Ky €Bpomneiicekoro Coro3y. i 6yo HazaHO OXHAKOBY
3 YCTaHOBYMMH JIOTOBOpaMH IOPHINYHY CHIy. Bimre-
nep €Bporericbknii Coro3, Ha MEpEeKOHAHHS 0ararbox
yUeHHi, OTpuMaB cBOro poay «bime mpo mpasa»'. I3
TOTO Yacy XapTisi, SK 4acTHHA MMEePBUHHOTO TipaBa €C,
BBA)KAETHCST OMHUM 13 LIEHTPATBHHUX KEpel, MO Pery-
JIIOI0Th OCHOBOIIONOXHI npaBa B €C. Biarak i npasa
3aXUIIeH] SK BIAMOBIAHO 10 XapTii, Tak 1 BiAMOBITHO
JI0 3arajibHUX MPUHIHMIIB rpaBa €C, sKi IPOIOBKYIOTh
3acrocoByBarucs'®. 3akpimieni XapTi€ro OCHOBOIO-
JIOXKHI TIpaBa, WUMOBIpHO, 1 Hajami OyIyTh BUKOPHCTO-
BYBaTUCH UISl TIyMAuCHHS iHIINX MpaBoBUX akTiB €C,
a TakoX OyoyTh CKEpOBYBATH IIPOIEC PO3BHUTKY IIpa-
Ba €C. Amke 3 2009 poky (yacy HaOpaHHS XapTi€ro
000B’SI3KOBOT CHJIH) KITBKICTB CIIPaB, 10 PO3TIISAAAIUCS
Cynom €Bporelicskoro Coro3y Ta siKi MOB’s3aHi 3 TIIy-
MadeHHSIM OCHOBHHX IIpaB, 3HAYHO 3pocia. 30Kpema,
B KOXKHIN JIECSTIH CpaBi, sika BAHOCUTBCS Ha PO3TIIS]]
Cyny €C, Xaprist 4iTKO 3ragyeTscs .

[Torpu Te, mo Xaprist ocHOBOMONOKHUX paB €C €
[ICHTPAJIHHAM €IICMEHTOM CHCTEMH 3aXHCTy OCHOBOIIO-
noxHuX TpaB Ha piBHI €C, Cyn €C He MoXKe He CITiBII-
palroBaty B Iii cdepi i3 MPaBOBUMH MMOPSIKAMH, SKI
MeXyTh 13 CriBToBapHcTBOM. binmbiie TOoro, BiH
TOBHHEH TIYMAaYUTH OCHOBOIIOJIOXKHI TIpaBa 3TiJTHO 3
KOHCTUTYI[IHHUMHU TPAJMIISIMH, IO € CHIJIBHUMHU JIJIS
nepxkaB — wieHiB €C. Y 11bOMYy KOHTEKCTI BaKIIUBO,
100 3MICT Ta 00CAT OCHOBOIOJIOKHHUX IMpaB y Mporeci
iXHBOI 1HTEpHpeTalii pi3HUMH €BPONCHCHKUMH 1HCTH-
TYIISIMA HE BIPI3HABCA. be3yMOBHOIO yMOBOKO OJHA-
KOBOTO PO3YMIHHSI CYTHOCTI OCHOBOIIOJIOXKHUX IIPaB y
€Bpori € koHcTpykTUBHUE nianor Cyny €C i3 Harrio-
HAJIHAMHU CyJaMH Ta €BPONECHUCHKUM CyIOM i3 TIpaB
monuan (nami €CIT).

15 Ilumxkosa H. Xaprust ocHoBubix mpaB EC 1 Bommpocs! cynebGHOi 3a-
mutel. Axokar. 2012. Ne 11. C. 6. URL : http://irbis-nbuv.gov.ua/cgi-
bin/irbis_nbuv/cgiirbis_64.exe?C21COM=2&I121DBN=UJRN&P21DB
N=UJRN&IMAGE_FILE DOWNLOAD=1&Image file name=PDF/
adv_2012_11_2.pdf.

Lenaerts K. Speech of the President of the Court of Justice of the
European Union, opening of the judicial year, 26 January 2018. Annual
report 2018 — Eiropean Court of Human Rights. P. 26 URL : https://www.
echr.coe.int/Documents/Annual_report 2018 ENG.pdf.

16 Cuyvers A. General Principles of EU Law. P. 224. URL : https:/
openaccess.leidenuniv.nl/bitstream/handle/1887/58824/General
Principles_of EU_Law.pdf?sequence=1.

17 Lenaerts K. Speech of the President of the Court of Justice of
the European Union, opening of the judicial year, 26 January 2018.
Annual report 2018 — Eiropean Court of Human Rights. P. 26 URL :
https://www.echr.coe.int/Documents/Annual_report 2018 ENG.pdf.
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VYpaxoByrourn HaBeICHE, 3BEPTaEMO yBary Ha IIO-
nokeHHs 1. 2 ¢T. 6 ToroBopy mpo €C'S. 3rigHo 3 HUM
Coro3 mpuenHyeTbes 10 €Bporeiichkoi  KoHBeHInil
PO 3axXWCT TPaB JIOAWHHU i OCHOBOIIOJIOKHUX CBOOOI.
A BiITaK OCHOBOIIOJIOKHI TpaBa, IO TapaHTYHOThCS
€Bporieiichkoro KOHBEHITIEO TIPO 3aXKCT MPAaB JIIOIUHI
1 OCHOBOIOJIO)KHUX CBOOOJ 1 SIKI BUIUIMBAIOTH 13 KOH-
CTUTYIIIMHUX TPaIWIii, CIUTBHUX VIS JepKaB-4JICHIB,
€ 3araJbHUMU NMpHUHIHNIAMH paBa Coro3y.

Xoua (opmaneHo €C He € ctopoHOr KoHBeHIIl,
croroyHi XapTis Ta KoHBEeHIIisI CIIBICHYIOTh Y paMKax
npaBoBoro noyst €C 13 Ti€ro JIHIIe Pi3HUIICHO, IO Tep-
ma 3actocoByethesi Cynom €C y 3B’S3Ky 3 IissMu €B-
pormeiicekoro Coro3y, a Apyra — €BpONEHCHKAM CYIOM
13 MpaB JEOJWHM MO0 3aXOiB JepkaB-wicHiB. [licis
2007 poky Cyn €C Bce X IpOIOBXKYE 3aCTOCOBYBATH
nonioxkeHHs1 Konentii ta npaktuky €CILI, ane mumme
SIK JOTIOMDKHHH I1HCTPYMEHT TIIyMadeHHS MOJOKCHD
Xaprii®®. JIo 2007 poky mpaktuka Cyny €C momno 3a-
XHCTY OCHOBOIIOJIOKHUX IIpaB 3acBiAUy€e dYacTe 3Bep-
HeHHs1 Cyy Ta BUKOPHCTAHHS NPEIECHTHOI IIPaKTUKN
€CIUL TIpu mpomy Cyn €C moCTiHHO HAroJiolryBaB
Ha aBTOHOMIi Ta TEpPIIOCTI MPaBOBOi cucTeMu €Bpo-
neiicbkoro Coro3y IMMIOMO 3aXHCTy OCHOBOITOJIOKHHUX
mpaB. 3okpema, y npaktuni Cymy €C 36epiraerbes
TCHJICHIIiS] OO AKIICHTYBAaHHS BUKJIIOYHO Ha XapTii y
CIIpaBax IIOJI0 3aXHCTyY OCHOBOIOJIOKHUX IpaB. A camy
Xaprito HaBiTh IMEHYIOTh TIHHIO TpaBa Cor03y, OCKLIb-
KH TaK caMo, Ik 00’ €KT (popMy€e KOHTYPH CBOET TiHi, TaK
i mpaBo €C Bu3Ha4ae KOHTYpH XapTiiZ.

HesBakaroun Ha 11e, KoHBeHIIis BifirpaBaia i mpoioB-
JKy€ BIJIrpaBaTé BAXJIMBY POJb Yy MPABOBOMY IOPSI-
ky €C. BomHovyac HEOOXiJJHO HArOJOCHUTH HA TOMY, IO
XapTisi OCHOBOIOJIOKHUX TMpaB €Bporieiicbkoro Coro3y
TaKOX BIUIMHYJIA HA IHTEPIPETAIi0 OCHOBOIOJIOKHHUX
paB €BPOIEHCEKUM CYIIOM 13 TipaB JitonuHHu. Leit B3aem-
HUI BIUTUB Ma€ MOTCHIIIAN [T CTBOPESHHS CHHEPTIl MK
UMM IHCTHTYIIISIMA. A OCHOBHOI METOO TXHBOT CITIBII-
paili TOBUHHO CTaTH BIOCKOHAJICHHS MEXaHI3My 3aXHUCTY
OCHOBOTIOJIOKHHX TIpaB y €Bpori B 1iytomy. [Ipu mpomy
npaktuka €CI1JI mMana 6 3abe3nedyBaTy 30BHIIIHIO TIe-
peBipky 3000B’s13aHb JepkaB-awieHiB €C, a JisIbHICTD
Cyny €C ciyryBana 6 BHyTpPIIIHIM €JIEMESHTOM MEXaHi3-
MY 3aXHCTy OCHOBOIONOXHUX TipaB €CZ.

18 Koncominosani Bepcii JloroBopy npo €sponeiicekuii Coro3 ta Jlo-
roBOpY Ipo (yHKIioHyBaHHs €Bporeiicbkoro Cor3y 3 IPOTOKOJIaMH Ta
nekiapanisima. URL : http://zakon3.rada.gov.ua/laws/show/994 b06.

¥ Mananeesa JLT. [pueananus €sponeiicbkoro Coosy 10 Konsenuii
3 mpaB JiroauHu: mpaBosa nosuis Cyny. Cynosa anesnsiis. 2017. Ne 3.
C. 155. URL : http://irbis-nbuv.gov.ua/cgi-bin/irbis_nbuv/cgiirbis_64.
exe?C21COM=2&I121 DBN=UJRN&P21DBN=UJRN&IMAGE_FILE
DOWNLOAD=1&Image file name=PDF/Suap 2017 3 19.pdf.

2 Polakiewicz J. Europe’s multi-layered human rights protection system:
challenges, opportunities and risks. Lecture at Waseda University Tokyo,
14 March 2016. URL : https://www.coe.int/en/web/dlapil/speeches-of-
the-director/-/asset_publisher/ja71RsfCQTP7/content/europe-s-multi-
layered-human-rights-protection-system-challenges-opportunities-and-
risks?inheritRedirect=false.

2 Lenaerts K. Speech of the President of the Court of Justice of the
European Union, opening of the judicial year, 26 January 2018. Annual
report 2018 — Eiropean Court of Human Rights. P. 23. URL : https://www.
echr.coe.int/Documents/Annual_report 2018 _ENG.pdf.
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Xou €C numre nexiapaTtuBHO npueaHascs 10 KoH-
BEHIII1, MOJIOXKEHHS CT.CT. 52 Ta 53 XapTii 3aKpillIO0Th
YiTKI MpaBwiia Mono B3aemoaii Mixk Xapriero ta KoH-
BeHIli€r0. A came B 1. 3 cT. 52 Xaprtii 3a3HaucHO, 1110
SKIIO XapTisi MICTUTh TpaBa, SKi BIAMOBIAAOTH Ipa-
BaM, TapaHToBaHUM KOHBEHIIi€l0, TO 3HAaUYEHHS Ta 00-
CAT IMX TIPaB € TUMH K, 1110 BCTaHOBJICHI KOHBEHIII€TO.
Bonnouac 1e monokeHHs He Tependavae KOIHUX Tie-
PEIIKO/I 1010 3a0e3MedeHHs OUTBIIT ITUPOKOTO 3aXUCTY
OCHOBOIIOJIOKHUX TIpaB Ha piBHI €C, HIX TOH, 1110 BCTa-
HOBJIeHMI y paMkax KonseHitii. Takum yuHOM 3a0e3rie-
Yy€eThCsl HEOOX1THA Y3TOKEeHICTh Mk XapTiero Ta KoH-
BEHIII€I0, Ta OMHOYACHO HE BHHUKAE 3arpo3a aBTOHOMIT
mpaBa €C.

Ockinbku rpoMajsian €C 3a 3aXMCTOM CBOIX TpaB
MOXYTb 3BepTaThch sik 1o Cyny €C, tak i o €CI1JI, To
norpeOye BUPIIICHHS MTUTAHHS CITIBBIIHOMICHHS pOJiei
IIUX CYJIOBUX THCTHUTYIIIH, & TAKOXK 0COOTMBOCTEH TXHBOT
B3a€EMOJII.

e mo mimmucanus JlicaGOHCHKOTO IOTOBOPY €B-
POTICHCHKUI CyN 13 MpaB JIFOJMHW B HU3II CBOIX Ppi-
IIeHb OOTPYHTYBaB IOKTPUHY EKBIBAJICHTHOTO 3aXW-
CTy OCHOBOIIOJO)KHUX TpaB. [Ipw mpoMy BTpydaHHS
y chepy xommerenmii €C, skiio npaomnopsiiok Co-
103y 3a0e3leuye CKBIBaJCHTHHH 3aXUCT TAaKHX MpaB,
noBuHHE OyTH obMexennm??, Ha nepexonanns €CIIII,
CKBIBAJICHTHICTh 3aXHCTy Iepeadayae MOXKIHUBICTh
ockapxeHHs B Cyni €C aktiB iHcTUTYTIB €C, 5IKI TIOPY-
IIYIOTh OCHOBOIIOJIOXKHI TIpaBa. A caMm eKBiBaJCHTHUI
3axucT st CTpacOyp3bKOTo CyAy 03HAYa€ 3axXHCT, IO €
CHIBMIpHUM 13 THM, 10 TiepeadaueHo KoHBeHIIi€r0, ae
He 000B’I3KOBO HOMY TOTOXKHHIAZ,

BucHoBku

Cyn €C y cBOiX TpeleJIeHTHUX pPIIICHHSIX HaJlaB
OCHOBOIIOJIOKHMM TIpaBaM JIFOAWHHM CTaryC 3arajb-
HOro npuHIMIy npaBa €C 3a0Bro 10 iX 3aKpiIuIeH-
Hs B ycraHoBumx Jorosopax €C ta Xaptii €C mnpo
OCHOBOIOJIOKHI TIpaBa. KpiM Ib0r0o, BiH HaroJomiye,
[0 OCHOBOIIOJIOXKHI TIpaBa SK 3arajibHi MPUHIIUIHI TIpa-
Ba €C € aBTOHOMHHMMH BiJ] KOHKPETHUX MIPUHITUIIIB, K1
3aXMINAIOTECS Ha HAIlOHAJBHOMY KOHCTHTYLIHHOMY
piBHI. OJTHaK TaKOXX BiH BU3HAE, IO I1i OCHOBOIOIOXKHI
npasa, K 3arajbHi npuHImny npasa €C, TPyHTYIOTHCS
Ha HaliOHAJbHUX MPABOBUX TPAIHIISIX Ta MICTATHCS B
KOHCTUTYIIISIX JIepXKaB-wWICHIB. 3araJlbHOHAIlIOHAILHI
KOHCTUTYIIMHI TpaJuIlii Ta MI»KHAPOHI YTOIU 3 MpaB

2 Banpac J1. 3axucr npas moauan B €Bponeiicskomy Corosi. EkoHomi-
ka YkpaiHu B yMOBax roOaiizamii i perionainizaiii : 30. Te3 pon. Mix-
Hap. HayK.-[IPAKT. KOHQ. CTy/. Ta MOJIOA. B4eHUX [M. TepHominb, 3-4 KBiT.
2014 p.] / peaxoi. : C.B. I'poxcekuid, FO.IT. T'ymenrok, M.A. JKugko [Ta
iH.] ; Biam. 3a Bun. €.B. Casenbes. TepHonins : THEY, 2014. C. 154-158.
URL : http://dspace.tneu.edu.ua/bitstream/316497/17190/1/154-158.pdf.

2 Costa J.P. The Relationship between the European Convention on
Human Rights and European Union Law — A Jurisprudential Dialogue
between the European Court of Human Rights and the European Court of
Justice. Lecture at the King’s College (Inner Temple). London, 7 October
2008. P. 6 URL : https://www.echr.coe.int/Documents/Speech 20081007
OV_Costa_London_ENG.pdf.
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monuHu € Jpkepenamu HatxHeHHs Cyny €C moJo0  BOBOTO peryjrOBaHHsS CYCHUIBHHMX BimHocuH. Came 3
BHU3HAYCHHS Ta YTBEP/DKCHHS 3arajlbHUX NPUHIWIIB  IXHBOIO TOITOMOTOI0 MOXKHA JOCSATHYTH OalaHCy €Ko-
npasa €C. HOMIYHOTO Ta COIiaJIbHOTO BUMIpPY MPABOBOTO PETYIIIO-
HaBenene mos3Bomsie migcyMyBaTH, IO OCHOBOIO-  BaHHS. bilbIle TOro, OCHOBOIOJOXHI TpaBa € BasKIIH-
JIOXKHI TIpaBa 3/1aTHI 3a0€3MEYUTH JICTITHMHICTh Mpa-  BUM Ta HEOOXIJHUM €JIEMEHTOM PO3yMiHHs nipaBa €C.
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Legal support of the child’s right to protection from all forms of violence in Ukraine:
theoretical and legal issues

Simonenko Tatiana
Applicant of the Department of General Law Disciplines
of the Dnipropetrovsk State University of Internal Affairs, Ukraine

The article examines the issues of legal support of the child’s right to protection against all forms of violence
in Ukraine. It provides arguments about the need to create in Ukraine a state legal policy to counter violence
against children, which is considered by the author as a scientifically based, normatively enshrined and consistently
carried out activities of public authorities to create an effective mechanism for legal regulation of relations arising in
relation to ensuring the right of children to protection from all forms of violence. The system of national regulations
governing the protection of children from violence is determined.

Proposals are being formulated to improve the effectiveness of the legal framework for the child’s right to
protection against all forms of violence in Ukraine, in particular, towards improving the quality of the reception of
international law governing the protection of the rights of the child at a universal and regional level. Ensuring the
child’s right to protection from all forms of violence is a general theoretical problem of the understanding of law
in the domestic science of mechanisms for introducing international law into national legislation. On this occasion,
the author puts forward the following theses: 1) it does not matter in what way the norms of international law in
ensuring the child’s right to protection against all forms of violence will be incorporated into national law; the main
task for Ukraine is to achieve the desired goal: creating safe conditions for the child living and developing one’s own
potential; 2) the accents should be changed when solving this problem from theoretical to practical.

It is suggested that increasing the effectiveness of the legal provision of a child’s right to protection against all
forms of violence and the creation of more modern mechanisms to protect a child from violence by the subjects
of public authority in Ukraine depends on a clear definition of this right within the framework of a comprehensive
inter-sectoral institution of child rights.

IIpaBoBe 3a0e3ne4eHHsI MpaBa AUTHHH HA 3aXMCT Bil ycix ¢gopM HacHIbCTBa B YKpaiHi:
TeOPeTHKO-NPABOBI MUTAHHS

Cumonenxo Temana Bonooumupisna
3000y8a4 Kagpedpu 3a2aibHONPABOSUX OUCYUNTITH

Huinponemposcovrozo 0epaicagnoeo yrigepcumemy HympiuHix cnpas, Ykpaina

Beryn

3axXuCT NMpaB JUTHHU B JIepKaBax i3 pi3sHUMH MPaBO-
BHMH CHCTEMaMH € OJIHIEI0 3 HAWTOCTPINIUX COIlialb-
HO-CKOHOMIYHHX 1 MOJIITHYHUX MPOOJIEM, y BHpIIICHH]
sIKOT Ma€e OyTH 3aIliKaBJICHE BCE CBITOBE CITIBTOBAPUCTRO.
Pons 3pocTarouoro mokoJiHHS peai3yeTbes HE TUTbKU
Ha HaI[lOHAJhbHOMY PIBHI — IMOTEHIliaN JiTed Oyjae Ko-
PHUCHHM TIiJT Yac BHPIIICHHS MIO0AIBHUX TPoOIeM, 10
MOCTArOTh TMepe JTACTBOM. B YkpaiHi 3axuct mpar
JiTel Mae OyTH TIPIOPUTETHAM 3aBIaHHSIM, & OJHUM i3
BH3HAYABHUX TCOPETHYHHUX Ta TPAKTUYHUX IUTAHB,
0 Ma€ BHPIIIMATH s cebe YkpaiHa B 11 mparHeHHi
CTBOPHUTH O€3IEYHi, 1030aBJICHI YCUISIKOTO HACHUIIbCTBA,
YMOBH PO3BHTKY IiTeH, € TIpaBoBe 3a0e3NeUCHHS IpaBa
JUTHHYU Ha 3aXUCT BiJl yCiX (opM HacHIIbCTBA.

[Ipobnema po3yMiHHS 3acaji Ta MEXaHi3MiB 3a0e31ie-
YCHHS MpaBa JUTHHHU Ha 3aXHUCT BiJ yCixX ()OPM HACHITb-
CTBa — II¢ TOCTATHHO 00’ €MHHI KOMIUIEKC MUTaHB, IO
ICHYIOTh y MPaBOBIM TUIOIIMHI OJjHOYacHO. Taka cuTty-
aIist 3yMOBJIEHA HH3KOIO 00’ €KTHBHUX IPUYUH, Cepel
SIKHX — HEOOXIJIHICTh ypaxyBaHHS MIXKHApPOJIHOTO ac-
MIEKTY 3aXHCTy TpaB IiTeH, cama MpHUpoIa CyCIiTbHUX

162

BITHOCHH 3a y4acTi HEMOBHOJITHIX, TIOCUJICHHS TEH-
JISHITIH 1110/10 30UTBIICHHS TPOSBIB HACHILCTBA B Pi3-
HUX (OopMax BiTHOCHO TUTHHH, 110 BUMArae CTBOPEHHS
CTpaTerivYHMX MPOTpaM IS TOIOJIAHHS IIbOTO HETATHB-
HOTO SIBHIIIA.

[IpaBa nuTHHU, 30KpeMa MPaBO Ha 3aXUCT B yCiX
(opM HacuIbCTBA, Yy BITUM3HSHINA HAyIll JOCIIJIKY-
BaJM Taki HaykoBii, sk: O. AnaromieBa, . Bomnommu-
Ha, H. Kpecroscbka, O. Kynpsisuesa, H. Onomnbcrka,
O. llepuyenko-biTencrka Ta iH. 3aranbHe YSBICHHS
PO MPAaBOBHH CTATYC AWTHHHU Yy KpaiHax i3 pi3sHUMH
MIPABOBUMH CHCTEMaMU MOXKHA OTPUMATH 3 aHaJIi3y po-
oit M. bneka, M. Kantsemna, JI. Jleitonmanka, M. Ilaii-
ca, T. [lnara, 1. Toapeca, T. Xammapoepra, C. Xapra,
P. Hlensay, . llItypma, M. Epni Ta iHmmx 3apy0i>kHIX
aBTOpiB. BoqHOUac TeOpeTHKO-TIPaBOBi MUTAHHS IPaBO-
BOTO 3a0€3MEUCHHS MpaBa AUTHHHU HA 3aXHCT BiA ycix
(opM HACHMIIBCTBA KOMIIJICKCHO HE PO3IISAJANHUCS, IO
3YMOBIJIIO€ 1X aKTYaJbHICTh Ta BAXKIUBICTH JJIS PO3BUT-
Ky BITUM3HSHOI HAyKH JICP’KaBH Ta MpaBa.

MeTo10 cTATTi € JOCTi/DKEHHS TEOPETHUKO-TIPABO-
BUX TNHUTaHb MPABOBOTO 3a0€3MCYCHHS NpaBa JAUTHHU
Ha 3aXHUCT BiJl yciX (opM HACHILCTBA B YKpaiHi. Jlocsr-
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HEHHSI [T0CTABJICHOI METH MOXJIMBE ITi/1 4aC BUPIIICHHS
TaKHX 3a60aHb: a) HaJlaTH apTyMEHTH 070 HeOOXiTHO-
CTI YTBOPEHHS B YKpaiHi Jiep>KaBHOI MPaBOBOI MOJIITH-
KM TIPOTH/IIT HACHIIBCTBY BIJIHOCHO JIiTEH; 0) BU3HAYHTH
CHCTEMY HAI[IOHAJbHUX HOPMATHBHO-TIPABOBHX AKTiB,
0 PEryJOITh NMUTAHHS 3aXUCTY JITeHd BiJl HACHIIb-
CTBa; B) c(HhOPMYITFOBATH TIEBHI MPOTMO3MIIIT JIsI ITi{BH-
MIeHHS €(EKTHBHOCTI MPaBOBOTO 3a0e3IeueHHs paBa
JIMTHHU Ha 3aXUCT BiJI yCiX (OPM HACHIIBCTBA B YKpaiHi.

Buxnan ocHoBHOTo MaTtepiay

JepkaBHa mpaBoOBa IMONITHKA TIPOTH/II HACHILCTBY
BITHOCHO miTei

[IpaBoBe 3a0e3neyeHHs MpaBa TUTHHN HA 3aXUCT BiJ
yCix (OopM HACHIBCTBA B YKpaiHi € MUTAHHSIM BIIOPSI-
KyBaHHS BiJIIIOBIZTHAX EIIEMEHTIB ITPaBOBOi CHCTEMH Iep-
apH. [IpoOirema cTaHOBIICHHS B YKpaiHi MPaBOBOI CHC-
TEMH, 0COOIHMBOCTEH ii TpaHchopmaltii Ta Jii B Cy4acHUX
yYMOBax 30JFDKCHHS! HAIlIOHAILHOTO MpaBa 3 MiKHAPO/I-
HUM HEOIHOPA30BO CTaBaja MPEIMETOM IIIKaBHX PO3CY-
JIB BITYM3HSHUX aBTOPIB. Tak, B OJHIM 13 CBOIX MyOJIiKa-
it K. CremaneHKo po3misinae IpaBoBy CHCTEMY YKpaiHH,
BPaxOBYIOUH 11 30JMDKCHHS 3 €BPOICHCHKOIO MPABOBOIO
CHCTEMOIO, SIK TIPABOBY CHUCTEMY IHTETPATUBHOTO THITY,
MIPOITOHYIOUH JIO 1 CTPYKTYpPH BITHOCHUTH: @) iI€0JIOTiUHY
cdepy, 10 BKIFOYAE TPABOBY 1/1€0JIOTII0, PABOBY €THKY,
MIPABOBY OCBITY Ta IOPUIMYHY IICUXOJIOTII0, IIPUTAMAHHI
[UBLII30BAHOMY €BPOIICHCHKOMY CYCIUIBCTBY; 0) HOpMa-
TUBHO-TIPABOBY Cepy, MO XapaKTepU3ye 0COOIUBOCTI
30BHINTHBOT Ta BHYTPIIIHKOI OyJIOBU MpaBa; B) IHCTHTY-
miiiHy cdepy, 0 BKIIOYAE CYKYIHICTh YCTaHOB IPaB-
HUYOI crienuikd; T) MPaKTHYHY cdepy, MO BU3HAYAE
0COOJNMBOCTI  TIPaBOTBOPYOCTI, IPaBO3aCTOCYBaHHS 1
TIYMaueHHS TIpaBa 3a YMOB PO3YMHOTO TIOE€IHAHHS PO-
MaHO-TePMaHCHKOT TPAjHMIlii 3 aHTIIOCAKCOHCHKUM Ipa-
BOM y KpaiHil. ElleMeHTH mpaBoBoi CHCTEMH CKIIAIAI0Th
KICTSIK MOJIENI MPaBOBOTO 3a0e3MEUCHHS NpaBa JUTHHU
Ha 3aXHCT BT yCix (JOPM HACWIILCTBA B YKpaiHi, TOMY
LIS ITPOLIeC Mae BPAXOBYBAaTH PO3BHUTOK Ta BIOCKOHAJICH-
Hs1 IBOX TOJIOBHHX HAINpPSIMKIB: 1) MiATpUMAaHHS 11€0JI0Ti1
MpOTUIT yciM (popMaM HACHIIBCTBA BITHOCHO TUTHHU Ta
2) PO3BHUTOK JKepes mpaBa (HOPMAaTUBHOI OCHOBH) JIJIS
e(EKTHBHOTO TPABOBOTO PETYIIOBAHHS BIIHOCHH MIX
BIJITIOBIIHUMH Cy0’€KTaMH IIOA0 3a0e3MeucHHs IMpaBa
JUTHHY Ha 3aXHCT BiJl yCiX (hOpM HACHIIbCTBA.

10eonocis npomudii’ ycim popmam nacunvemea 6io-
HOCHO OumuHY BUTUIABAE 3 MIXXHAPOIHUX 3000B’sI3aHb
VYkpaiHu sk cy0’€KTa MIXHApOIHOTO TpaBa CYMIIIHHO
BUKOHYBAaTU IOJIOXKEHHS MDKHAPOJHUX YOI, HacamIie-
pen moBa e npo Kousenmiro OOH i3 npaB auTHHH, a
TaKOK € YMOBOIO IHTerpailii JI0 €BpONEHCHKHUX CITIBTO-
BapUCTB. HasgBHICTE po3ramyXeHOi CHCTEMH aKTiB €B-
PONEHCHKOTO TIpaBa, MPHCBSUCHUX MUTAHHAM 3aXUCTY

! Crenanenko K.B. IlpaBoBa cucrema YKpaiHW: BiTUM3HSHA MPaBo-
Ba Tpaauuis Ta mpobmemu Tpanchopmauii. Enexrponne Haykose da-
xoBe BuAaHHs «I[IpobGnemu 3akonHocti». 2018. Ne 140. C. 33. URL :
http://plaw.nlu.edu.ua/issue/view/7548.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/19
WWW.REOS.UNI-GOETTINGEN.DE

Legal support of the child’s right to protection from all forms...

JUTEH BiJl HACHJIBHUIIPKUX TPOSBIB, BUMarae OLTBI aK-
THBHOTO 3aCTOCYBaHHS IHTEJIEKTYaJILHOTO TOTEHINATy
BITYM3HSHOT HAYKH TIpaBa B 11 CIIpSMYBaHHI Ha PEIICTIIII0
HOPM YHIBEpCaJbHUX Ta PETiOHATBHUX YToj Yy cdepi 3a-
XHUCTY TIpaB JiTed. YKpaiHa, sSIK IMBITI30BaHA JieprKaBa
CBITY, Ma€ MparHyTH JIO BHUCOKOTO DiBHs 3a0e3reyeH-
HSl TUTHHI YMOB ii BUIBHOTO PO3BUTKY, MOIEPEIKECHHS
HACHIIBHUIIBKUX [Tiif, CTAaBaTH B OKPEMHX IMUTAHHSX 3aXH-
CTy IWTHHH TPUKIAIOM U IHIIUX KpaiH, CTBOPIOBATH
BJIACHUI JIOCBIJI YCITIIIIHOTO 3aXUCTy JITEH BiJl HACHIIb-
CTBa SIK OCHOBY IOJAJTBIIIOT MIXXHAPOTHOI HOPMOTBOPYO-
cTi y 1ik cepi. Ha xaiw, HasiBHI TpoOIeMH i1eoitoriy-
HOTO XapaKTepy BHHUKAIOTH SIK HACTIZOK HETOCTaTHHOTO
YCBIIOMJICHHSI IIIHHOCTI ITPaB JIFOJWHK 3 OOKY JiepKaBU
Ta 3arajJbHOT0 HHU3BKOTO PIBHS KBadiikarlii cy0’eKTiB
npaBopealtisaii, Mo IKOJUTh MIKHAPOIHINA perryTaril
Ykpainu.

Ineornorist mpoTHIIT HACHIBCTBY BIJIHOCHO JWTHHH Y
MIPaBOBIH JiepKaBi Mae TpaHCHOPMYBATHCS Y BiIIOBII-
HY MIPaBOBY MOJMITHKY. L5 Kateropiss BHKOPHCTOBYETHCS
JUTST IO3HAYCHHS TIPOIIECiB POpMYBaHHS Ta BH3HAUCHHS
[IIECIPSMOBAaHUX, MIJAKPIMJICHUX 1HTEICKTYaJIbHUM,
OpraHi3aTopchbKUM Ta (JiIHAHCOBHUM PECYPCOM 3aXOJiB 13
peaiizarii MeBHOT CTPATETi9HOl METH 3 BHKOPUCTAHHIM
CHUCTEMH TPABOBUX 3aCO0IB BiJMOBITHO JIO MPUHIUITIB
MPaBoOBOI JiepKaBH. B3aemosisi mpaBa 1 MONITHKA JIJIs
3a0e3MeueHHs IpaBa AUTHHU HA 3aXHCT Bifl yCiX (popM
HACWJIBCTBA MOKE OYyTH IIUTKOM MPOIYKTHBHOIO, IS
YOro MOTPIOHO BMITH IIOpa3y 3HAXOAWUTH ONTHMAJIb-
HUI 0ajaHC MK MU SIBHIIAMH, SIKUH JTOCSATAETHCS,
SIK TIPABHJIO, B TOMY BHUITAJIKY, SIKIIO ITOJIITHKA € TIHCHO
MPaBOBOIO.

[TuraHHS CTAHOBICHHS IPABOBOI IIOJITHUKH 3HAXO-
JISITh CBOE BIZIOOPa)KCHHS B MyOMIKaIisX BITYM3HIHHUX Ta
3apyOixHUX aBTOpiB. Tak, 3a qymroro A. JlomyrraHchko-
T0, TOHATTS TPABOBOI TONITHKU SK (OpMH JepiKaBHOI
TIOJTITHKH BKJTFOYA€ KOMILICKC MPHHITHUITIB, ITUICH Ta METO-
JIiB, 1[0 PeaTi3yt0ThCs 3a IOTIOMOTOO TPaBa, BU3HAYAKOTh
CTpATETilo 1 TAKTHKY PO3BUTKY CYCITLIBCTBA Ta JICPKABH,
CHPSIMOBaHI Ha peati3allito Ta 3aXKCT MpaB i CBOOOT JIFO-
JIUHA W TPOMAJITHUHA, 3MIITHEHHSI 3aKOHHOCTI Ta MPaBo-
TIOPSIZIKY, Peati3allito MPUHIMITY BEPXOBEHCTBA TpaBa B
JEP)KaBHOMY Ta CYCIIIBHOMY HTTI Tomo?. Po3misma-
I04M TIPaBOBY MOMNiTHKY, M. Mary30B Mae Ha yBasi 00-
JIaCTh BIJTHOCHH, 3B’SI3KIB 1 IHTEPECIB, SKi OXOIUTFOIOTHCS
TIOHATTSIM «IPAaBOBUH TPOCTIp» 1 00’ €KTUBHO TOTpeOy-
I0Th PETYJSITUBHOTO OTMIOCEPEIKYBAHHSI (BIOPSIKYBAHHS)
3 Ooky myOmiunoi Biraaus. O. Maneko Ta K. Iynaikos
BBa)KaIOTh, 1110 PABOBA MOJIITHKA — I1¢ «HAYKOBO O0IPYH-
TOBaHa, TIOCTIJIOBHA 1 CUCTEMHA JISUTBHICTH JICPKaBHUX
1 MYHIITUITAJIBHAX OPTaHIB 31 CTBOPCHHS €(EKTUBHOTO
MEXaHi3My TPaBOBOTO PEryJIOBaHHS, 3 IUBILII30BAHOTO
BUKOPUCTAHHS FOPUINYHUX 3aCO0IB Y JOCSITHEHH] TAKHX

2 Jlonywancekuii A.A. TIpaBoBa MoJiTHKa i 3aKOHOTBOPYICTh: MEXaHI3M
B3aeMOfil Ta TEHICHIII PO3BUTKY : aBTOpedepar AWC. ... KaHI. IOPHI.
Hayk : 12.00.01. Kwuis, 2015. C. 4.

3 Marysos H.U. TIpaBoBasi NONUTHKA: CYLIHOCTh, KOHLIEIHS, PEAbHO-
cTb. Poccuiickas nmpaBoBast moyMTHKa: Kype gekiuid. Mocksa, 2003. C. 77.
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IJTEH, sIK HaWOLIbII TIOBHE 3a0€3MeYeHHS TIpaB 1 CBOOOT
JIFOITUHH 1 TPOMa/ISTHUHA, 3MIIHEHHS TUCIATUTIHH, 3aKOH-
HOCTI 1 TIpaBOIOPSIKY, (hOPMYBAHHS TIPABOBOI JIepKaB-
HOCTI 1 BUCOKOTO PiBHSI KYJIBTYPH 1 KUTTS CYCIUILCTBA Ta
ocobucrocTin®.

OTxe, MPaBoOBa IMOJITHKA TPOTHUJIIT HACHUIIBCTBY BiJI-
HOCHO JIITCH — II¢ HAyKOBO OOIPYHTOBaHA, HOPMATHB-
HO 3aKpiIuIeHa 1 TOCHIJIOBHO 3/IMCHIOBaHA JiSUTbHICTh
cy0’eKTiB myONiYHO BIIQJX 31 CTBOPEHHS €(EKTHBHO-
ro MEXaHi3My IMPaBOBOTO PETyJFOBaHHS BIJIHOCHH, SIKi
BUHHUKAIOTh 13 TIPUBOY 3a0e3MeUYeHHs MpaBa JiTeil Ha
3axMcT Bia ycix (opm HacmibcTBa. DopMu peaiza-
i MPaBOBOI IMOJITHKH PI3HOMAHITHI, BUCHI JOBOASATH
ICHYBaHHSI ~MPaBOIHTEPIIPETAIIHHOI, JOKTPHHAIBHOI,
MPAaBOHABYAILHOT (POPME®, IPOTE B peatizarlii mpaBoBoOl
MOJITHKN TIPOTHAIl HACHILCTBY BIJIHOCHO JITSH CIIJ
BUJIUISITH JIBA OCHOBHHUX HANPSMKH: TPABOTBOPYICTH 1
MPaBO3aCTOCYBaHHs, SIKI OTHOYACHO € 1 popmamu 11 pe-
asmizari.

[IpaBoBa moONMITHKA TPOTHIIT HACHIBCTBY BIITHOCHO
JUTed Mae CTaTd pe3yJbTaroM IUTITHOTO Ta KOMILICK-
CHOTO CITIBPOOITHHIITBA BCiX CyO’€KTiB ii (hopmMyBaHHSI.
Bona BupoOnserses [Tapnamenrtom, [Ipesunenrom, Yps-
JIOM, OpraHaMH MICIIEBOTO CaMOBPSIYBAHHS, MiCIICBH-
MH OpraHaMH BHKOHABYOI BIIAIH, YCiMa, XTO Ma€ MpaBo
3aKOHOJIaBYOT iHIIiaTHBH. Y (OPMYBaHHI i€l MOTITHKA
0epyTh y4acTh HAyKOBI YCTAHOBH, ITOJITHYHI MAPTIii, TPO-
MAaJIChKI Oprasizaiii, pyxu, 00 €IHaHHS, a TAKOXK TpoMa-
JISTHH, ajie He 0e3rmocepeHbo, a yepe3 oQiliiHi KaHaI
Ta IHCTUTYTH, Yepe3 npecy. Hampukam, came 3aBusayro-
YK MIUPOKOMY PO3TOJIOCY Y 3aco0ax MacoBoi iH(opmartii
PO HETOOAWHOKI BUTIAIKH HACHIBCTBA BiTHOCHO JiTEH
B 1konax, BepxoBHa Panma Ykpainu y 2018 pomi mnpu-
WHsJIA 3aKOH, CITPSIMOBaHUI Ha OOPOTHOY i3 OYJIIHTOM B
HaBYAIHHUX 3aKJIa/aX.

Cucrema HaIlOHaTBPHUX HOPMAaTHBHO-TIPABOBUX
aKTIB, IO PETYJIIOITh MUTAHHS 3aXUCTy MITEH BIJ
HACHJIbCTBA.

PosBuTok HOpMaTtmBHOI 0a3w MIONO E€(PEKTHBHOTO
MIPABOBOTO 3a0€3MCYCHHS MpaBa TUTHHH Ha 3aXHCT Bil
ycix (hopM HACHIIBCTBA SK YaCTHHA IPABOBOI MONITHKU
BiZIOYBa€ThCSI 32 YCTAJICHOIO CXEMOIO CHCTeMaTH3alil
HOPMAaTHBHO-TIPABOBHX aKTiB, IO MOKJIMKAHI 3IIHCHIO-
BaTH MPABOBE PETYITIOBAHHS CYCITUIBHUX BIITHOCHH B Il
cdepi. HasiBHA CYKyITHICTh HOPMAaTHBHO-TIPABOBUX aKTIB,
IO PETYIIOIOTH MUTAHHS 3aXUCTY JiTeH BiJl HACHIHCTBA,
CKJIaJ[a€ CaMOCTIHHY CHCTEMY B 3arajibHiii CHCTeMi Halli-
OHAJTLHOTO TIpaBa. [IpaBoBi 3acaTHUYi OIOKEHHS IIOI0
rapaHTyBaHHS IpaB IUTUHH BU3Hadae [lekiaparis mpo
JepKaBHUI CyBepeHiTeT YKpainu. B ocHOBI cucteMu Ha-
[IOHAJTPHUX HOPMAaTHUBHO-TIPABOBHX aKTIB OO 3a0e3-
TICYCHHS [TPpaBa TUTHHU Ha 3aXHCT BiJl YCIiX (POpPM HACHIIb-
cTBa JiexuTh KoHerutymis Ykpainu. Tak, BIAMOBITHO J10
cT. 3 OCHOBHOTO 3aKOHY « <...> JIFOJIMHA, il )KUTTA 1 3710~

4 Manbko A.B., Hlynmuko K.B. [IpaBoBasi moiMTuKa COBPEMEHHON
Poccun: nenn u cpencrra. I'ocynaperso u mpaso. 2001. Ne 7. C. 15.

> Manbko A.B., Ilynmukos K.B. IlpaBoBasi moauTHKa COBPEMEHHON
Poccun: nenn u cpencrra. I'ocynaperso u mpaso. 2001. Ne 7. C. 16.
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POB’s, 4eCTh 1 TIIHICTh, HEJIOTOPKAHICTh 1 Oe3Ieka BU3Ha-
YarThCS B YKpaiHi HAWBUIIOK COIIAIBHOIO IIHHICTION.
BaxmuBuM JUIs i7€05orii TonepekeHHST HACHIIBCTBA
BIJTHOCHO JiTEH € MOJIOKEHHS CT. 52: « <...> Oy/Jb-sike
HACHJIBCTBO HAJI TUTHHOIO Ta 11 eKCIUTyaTallis epeciiy-
FOTHCSI 3aKOHOM»®.

[Monoxennst KOHCTHUTYIIIT TIpo MpaBa AUTHHU JIETai-
3YIOTBCS Y BIIMOBITHHUX 3aKoHaX Ykpainu. Tak, 3a0e3me-
YeHHS MpaBa JUTHHY Ha 3aXUCT BiJ yCiX (opM HaCHIIb-
CTBa 0E€3MOCEepPEIHhO PETYITIOEThC 3aKOHOM YKpaiHu
«IIpo oxopony mutuacTBay. Crarts 10 3akoHy BCTaHOB-
JIFOE TIPaBO JTUTHHHM Ha 3aXUCT B yCiX (GopMm HacHIIb-
CTBa, 30KpeMa, KOXHIH JUTHHI TapaHTYEThCs TMPaBO Ha
CBOOOJTY, 0COOHMCTY HEIOTOPKAHHICTh Ta 3aXUCT T1HOCTI.
Jlucturuiina 1 mopsSaoK y ciM’i, HaBYaJIbHUX Ta THIIUX
IUTSIYUX 3aKJIaiaX MaloTh 3a0e3eTyBaTH S Ha TIPUHITH-
Tax, 10 IPYHTYIOTHCS Ha B3a€EMOIIOBA3i, CIIPaBEITHBOCTI
1 BUKJIFOYAIOTh TIPHHIDKEHHST Y€CTi Ta T1AHOCTI AUTHHH .

3BaKaroul Ha CKIAAHUNA BiCHKOBO-IIOJITUYHUI
CTaH, B yMOBax SKOTO BinOyBaeThCs CydacHE ACprKaB-
HULBKE CTAaHOBJICHHS YKpaiHHU, MpaBa JIIOAMHH, 30KpeMa
MpaBO JMTUHHU Ha BUTBHUWH, 0€3 yCLISIKOrO HACHIILCTBA
PO3BHUTOK, BKJIFOYECHO JI0 00’ €KTIB HAIlIOHAJIBHOT OC3MEeKH,
a iX epekTHBHE 320€3MEUCHHS € 3alOPYKO YCIIITHOCTI
€BPOIHTErpaIliiHOT TOJITHKK HAmoi nepkaBu. [Ipose-
JICHHS BKpall BOXKIIMBHX IS KpaiHu peopM, BIICBHEHHUI
PYX IO €BPOIEHCHKUX CIIBTOBAPHCTB, IO MajiO0 BHpA3
y MiINHCaHHI YTOAM PO acomiariio 3 €BponeicbkuM
Coro30M, BHECEHHI BiIMOBLIHUX 3MiH J10 KoHcTHTYyIIIT
Ta npuiHATTI y 2019 pomi Ykazy [lpesunenra Ykpaiau
«IInTaHHS €BPONEHCHKOT Ta €BPOATIAHTHYHOI 1HTErpa-
1i1», CTAJIM BU3HAYAILHIUMH (paKTOpaMH B i7ICOJIOTIT mpa-
BOBOTO PEryJTIOBaHHS MpaBa TUTHHU Ha 3aXHCT Bi yCiX
(bopM HACHIIECTBA; MEXaHi3M 3a0e3MCUCHHS paBa AUTH-
HU Ha 3aXUCT BT yciX (hOpM HACHIIBCTBA CJIiJ] BU3HAYATH
B HEBIIPUBHOMY 3B’SI3KY 13 TPAKTHKOIO 3aXHCTy IIHOTO
BUJTy TIpaB JUTHHH €BPOIEHCHKUMH KpaiHAMH, IO BXO-
JTh B €C, a TakoX 1)1 KyTOM 30py Oe31eKOBO1 cTparerii
Opranizanii [1iBHIYHOATIIAHTHYHOTO JOTOBODY.

Jlo xomudikoBaHUX HOPMATHBHO-TIPABOBUX AaKTiB
o/10 3a0e3MeUYeHHs paBa JUTHHYU Ha 3aXHCT B YCIX
¢dopmM HacubcTBa BiTHOCATHCS CiMEHHMIA Kofieke YKpa-
iaun, LuButeHMIA Koeke Ykpainu, [{uBUIBHUIA TIporiecy-
anbHUM Konekce Ykpainu, Kojekc 3akoHIB Mpo Tparfro
Vkpainn, Komekc YkpaiHu mpo ajMiHICTpaTHUBHI Ipa-
BOIOPYIICHHS. BaxIMBOKO € /i HOPM KPHUMiHAIBHOTO
3aKOHOJIABCTRA, M0 BU3HAYA€ BUCOKY CTYIIHb CYCIiJIb-
HOi HEOE3MEeKH Ta BCTAHOBJIIOE KPUMIHAIBHY BiJIIOBI-
JANTBHICTD 32 3JI04MHM TipoTH jgiteid. Y 2018 pori Oyino
nipuitHsTo 3akoH Ykpainu «IIpo BHeceHHs 3miH 10 Kpu-
MiHaJTbHOTO Ta KpUMIiHAITBHOTO MPOIIeCyaIbHOTO KOJIEK-
ciB YkpaiHu 3 MeTOI peaiizaiii nojoxeHb KoHBeHIT
Pamn €Bpornm mpo 3amoOiraHHs HACHIBCTBY CTOCOBHO

¢ Koncruryuis Ykpainu Bix 28 uepsust 1996 p. Binomocti Bepxoroi
Pamn Vipainu. 1996. Ne 30. Cr. 141 (3i 3MiHaMH BHECEHUMH 3aKOHOM
VYkpaiuu «IIpo BinHOBIeHHs Aii okpemux noiaoxkenb Koncrurynii Ykpa-
Tam» Bix 21 mororo 2014 p. Odiniiinumii Bicauk. 2014. Ne 19. Cr. 583).

"TIpo 0XOpOHY IUTHHCTBA : 3akoH Ykpainu Bix 26 ksitHs 2001 p. Bimo-
Mmocrti BepxoBroi Pagn. 2001. Ne 30. Ct. 14.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/19
WWW.REOS.UNI-GOETTINGEN.DE



Simonenko Tatiana

JKIHOK 1 IOMallTHbOMY HACHJIBCTBY Ta OOPOTHOY 3 MU
SIBHIIIAMIY, SIKHM, 30KpeMa, OyJa ToCUIIeHa KpUMIiHAIb-
Ha BUIMOBIJANGHICTh 32 CEKCyalbHE HACHILCTBO, BUH-
HEHe Tpynor ocid, abo CeKcyajlbHE HACHIIBCTBO IOIO
HEMOBHOMITHROT 0cobw (11. 3, ¢T. 153 KK Vkpaiuu)®.

OnHUM 13 JTiEBHX BHIIB JKEpen y cdepi 3a0e3neducH-
HJ MpaBa TUTHHU HA 3aXKCT BiJl YCiX (OPM HACHIIHCTBA €
ykasu [Ipesuaenta Ykpainu Ta nocranoru Kabdinety Mi-
HICTpiB YKpainu. be3yMoBHO, 10 cucTeMH HalllOHATLHUX
JoKEpeIT 3a0e3MeueHHs MpaBa TUTHHHU Ha 3aXUCT BiJl YCIX
(hopm HacuibcTBa B YKpAiHI CIIiJT 3apax0OByBaTH 1 CY/IOBI
pitrenns. OcTaHHI POKH Y TIPABOBIM HaYIl JUCKYTY€EThCS
MMUTAHHS 10JI0 CYJI0BOI HOPMOTBOPYOCTI, OKPEMi BYCHI
HeOe3ITiICTAaBHO BU3HAIOThH 32 OpraHaMH CYIOBOT BIIaJIN
HE JIMIIE MPaBO3aCTOCOBYY, & W MPABOTBOPYY (YHKIIIO.
BarommM apryMeHTOM [UTs IUX PO3AYMIB CTaJI0 aKTHBHE
BUKOPHCTAHHS y TIPaBili CHCTEMi CyIOBOTO IPEIEACHTY,
aJDKe PIIICHHSI K YKPaiHChKHX, TaK 1 MKHAPOIHHX CY-
IIB 9aCTO 3aCTOCOBYIOTH II€ JDKEPENo TpaBa. lcToTHHI
BIUTMB Ha PO3BHTOK MIKHAPOTHO-TIPABOBHUX CTAaHIAPTIB
[IpaB IUTUHH HAJTAIOTh TIOCTAaHOBH €BPOIEHCHKOTO CYIY
3 TIpaB JIFOIMHH.

Cam mexani3m 3actocyBanHs pitienb €CILJI ykpain-
CBKHMH CyIaMH CTAaHOBUTH HA CHOTONIHI OKPEMHH Ipes-
MeT HAyKOBHUX TIOIIYKiB UIS BITYM3HSIHOI HAyKH TpaBa,
OJTHAaK 3apa3 MO)KHA BIICBHEHO Ka3aTH IIPO Te, IO CYHAOBI
PpIIICHHS HAIIOHAJILBHUX OPTaHIB CYJI0YNHCTBA Y YaCTHHI
3a0e3MeueHHsl MpaBa JUTUHH Ha 3aXUCT BiJ yciX (Gopm
HACWIILCTBA, 32 YMOB JOTPUMAaHHs BEMOT 3aKOHY YKpa-
iau «[Ipo BUKOHAHHS PIllIEHb Ta 3aCTOCYBAHHS IPAKTH-
KH €BPONEHCHKOTO CyAy 3 MPaB JIIOIHHIY», € BAYKIHBHM
JOKEPEJIOM Y CHCTEMI Taly3eBHX aKTiB y Iiit cepi, apke
CYIH 3IICHIOIOTH IPABOTBOPYY IisUTBHICTD Y HAIPSIMKY
peaizaniii mpaBoBO1 MOJITHKKA MPOTHIIT HACUIILCTBY Bifl-
HOCHO JiTEeH.

[Ipono3uiii ajist miaBUICHHS e()EKTHBHOCTI MPaBoO-
BOTrO 3a0e3IeUYeHHs IpaBa TUTHHU HA 3aXHCT BiI YCIX
(dbopM HacwibCTBa B YKpaiHi

Barome wmicrie B cucteMi HOpMaTHBHO-IIPABOBHX aK-
TIB 10710 3a0€3eYCeHHS PaBa IUTHHHU HA 3aXHCT BiJl yCiX
(hopM HacHITBCTBA 3aiMaIOTh HOPMHU MDKHAPOITHUX YOI
y ramy3i mpaB JroauHH. 13 HaOyTTsIM YipaiHOIO Hesa-
JIGKHOCTI 3HAYEHHS MIKHAPOTHOTO IIpaBa B PO3BHTKY
BITYU3HSHOTO TIPaBa TLTHKU 30LTBIIY€ETHCS, @ BUPIIICHHS
TAKOTO ITUTAHHS, SIK 3aXHCT NpaB AUTHHHU BiJl HACHIb-
CTBa, 00’€KTHBHO MEpeHnnIo y chepy MiKACpKaBHHX
BIJTHOCHH — JIBOCTOPOHHIX 1 O6aratocToponHixX. Cructema
npaBa YKpainu BKIIIoYae B cede He Ttbku KoHcTHTyIiIO,
3aKOHHM Ta IHIII BHYTPIIIHBOAEP)KABHI MPaBOBI aKkTH, a
W 3araJlbHOBM3HAHI NPUHLMIM 1 HOPMU MIKHAPOAHOTO
mpaBa i MIKHApOAHI JIOTOBOPH. YKpaiHa parudikyBaia
BCl MDKHApOJAHI JIOTOBOPH, SIKI CBOIMH IOJIOKEHHAMHU
TaK 4d 1HAKIIe Peryjol0Th MUTAHHS 3aXUCTy HiTel Bil

8 TIpo BrecenHs 3MiH 10 KpuminansHOro ta KprmiHaipHOTO mporie-
CyaJIbHOTO KOJIeKCIB YKpaiHu 3 MeToro peainizauii nonoxenb KonBeHuii
Paau €Bpornu 1mpo 3anodiraHHs HACKIIBCTBY CTOCOBHO JKIHOK 1 JloMalll-
HbOMY HaCHJIbCTBY Ta OOpOTHOY 3 LIMMH sIBUIIAMM: 3aKOH YKpaiHU BiX
6 rpyaust 2017 poxky. Bimomocti Bepxosroi Pagu. 2018. Ne 5. Cr. 34.
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HacHJIbCTBa, 30kpeMa Konsenmiro OOH mipo mpasa jiu-
THHU.

HesBaxkarouu Ha Te, M0 OLTBIIICTH MIXXHAPOIHUX J10-
TOBOPIB y cdepi 3aXKCTy JITeH BiJl HACKILCTBA paTH]i-
KOBaHi YKpaiHO, a 1X HOpMH (POPMAILHO BU3HAYAIOTh
3MICT CTpareriyHux JokyMeHTiB KabiHery MiHicTpiB
VYKpaiHu Ta HIIHX OpraHiB BUKOHABUOI BIIAJIH, MPAKTHKA
3axXUCTy JITeH BiJl yCixX (hOpM HACKIIBCTBA B HAIIIIH KpaiHi
€ BKpail He3aJI0BIJIBHOK0. [3 TIPUBOIY IIHOTO JIJISI BITUM3-
HSTHOT HAYKH MPpaBa Ta cy0’ €KTIB 3aKOHOTBOPYOCTI TOCTAE
aKTyalbHUM Ta TPAKTHYHAM 3aBIAHHS KOPEKTHOTO
BITPOBADKCHHS MIKHAPOHUX HOPM Y IIiH Tay3i B Halli-
OHAJIFHE 3aKOHOIABCTBO. IMIIeMEHTAIlisI B HalliOHAJBHE
MpaBO HOPM MDKHAPOTHOTO MpaBa IMIOAO 3a0e3IeucHHS
IpaBa TUTHHU HA 3aXHCT BT YCiX (POpPM HACHIIHCTBA € 3a-
TaJIbHOK TEOPETHYHOIO MPOOJIEMOI0 PO3yMIHHSI BITUH3-
HSHOIO HAayKOIO TIpaBa MEXaHi3MIB BIPOBA/KCHHS B Ha-
IIIOHAJFHE 3aKOHOIABCTBO HOPM MIKHAPOJHOTO IpaBa.
B VkpaiHi miii mpoOiiemMi IPUCBIYCHO YUMAJIO HAYKOBHX
myOmTiKaIii, yci BOHH PO3BUBAIOTH MIXKHAPOIHO-TIPABOBY
JOKTPHHY, BIIITOBIIHO O SIKOI MEXaHi3M BIPOBAKCH-
HS B HaIliOHAIBHE 3aKOHOIABCTBO HOPM MIKHAPOIHOTO
IpaBa peaizyeThes B MeKaxX HAHOUIBIIT ITONTHPEHIX KOH-
Henmii TpanchopmMaliii, iMIIeMeHTaIlT Ta IHKOPIOopaIlii.

BigHOCHO X yHpOBa/UKCHHS B HAIIOHAJBHE IIPABO
HOPM MDKHApOIHOTO TIpaBa IIoA0 3a0e3IeueHHs IpaBa
JUTHHH Ha 3aXUCT BiJT yCiX (hopM HACHIIBCTBA CITi ChOp-
MyBatu 06i npunyunosi nosuyii. Ilo-niepiie, He Mae 3Ha-
YEHHSI, B SIKUH CrIociO Oy/ie BIIPOBAHKEHO B HAIlIOHATIbHE
IpaBo HOPMHU MKHAPOIHOTO IpaBa y cdepi 3abe3rneucH-
Hs TIpaBa JUTHUHU HA 3aXUCT Bif YCiX (JOpM HACHIIBCTBA —
TIeH CImip MK MPUXIITBHUKAMH Ti€l M 1HIIOT KOHIICTIIIT B
JAHOMY BUITAJKy HEIPOXYKTHBHUH — TOJIOBHUM 3aBJIaH-
HSM JUIs YKpaiHU € JIOCSTHEHHS OakaHOi METH CTBO-
PCHHSI [UTSl TUTUHA OE3MEYHUX YMOB JKUTTS Ta PO3BUTKY
BIIACHOTO ToTeHMiany. [lo-apyre, cimif 3MiHUTH aKIIEHTH
i Yac BUPIMICHHS IIi€i MpoOieMHu 3 TCOPETHYHUX HA
MPaKTHYHI.

[Hma mpoGiiema, M0 HE JT03BOJSIE BBAKATH IIPABOBE
3a0e3MeyeH s paBa TUTHHE Ha 3aXUCT Bif yCix dopm
HACIJIGCTBA 33/I0BUTBHUM, TIOJISTAE B TOMY, IO B Cydac-
HOMY YKpalHCBKOMY TIPaBi CIIOCTEPIracThCsl MEBHA «PO-
3IpPBaHICTE» MDKTATy3¢BUX 1 MDKIIPEIMETHUX 3B’SI3KiB,
1110, Y CBOIO YEPry, EPEILIKOKAE BIOCKOHAICHHIO ITPaBO-
BOTO PEryiIiOBaHHS B 1Iiii chepi, 3aII0OBHEHHIO TIPOTAJIHH 1
TIO/IOJIaHHIO KOJI31H, peasti3allii Ha MPaKTULl BU3HAYEHUX
y 3aKOHOJABCTBI HOpPM. 3a 4aciB HE3aJIEXKHOCTI B PI3HUX
rajmy3sX BITYH3HSIHOTO MpaBa (KOHCTUTYLIHHOIO, LUBIIb-
HOTr0, CIMEHHOTr0, aIMIHICTPATUBHOIO Ta iH.) CPOpMyBaBCs
BEIIMYC3HHUI MAaCUB HOPMATHBHHX aKTiB, SIKi TAK UM iHAK-
IIe TTOB’sI3aHi 3 PETYJIIOBAaHHIM ITIPaB AUTUHU. [0BOpSYN
PO OCOOJHMBY 3HAYYIIICTH MIPABOBOTO MOJOKCHHS [THTH-
HH B CYCHUJIbCTBI 1 PO MPaBO AUTHHH HA 3aXHCT BiJ YCIX
(OpM HACHITBCTBA SIK IPO FOPHIMIHY KOHCTPYKIIiO, HE00-
XiJTHO BU3HAYUTH MICIIC 11i€] HOPMH TIpaBa Mpo IpaBa Jiu-
THUHH B CUCTEMI 1paBa. 30LTBIIICHHS BUTIAIKIB HACUIILCTBA
BIJTHOCHO JIiTeli B YKpaiHi Ta CBiTi, pO3MHPEeHHS Popm
HACWIILCTBA Ta 3aCTapuIiCTb IPAaBOBUX IHCTPYMEHTIB
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OOpOTHOM 13 IIMM SIBUILIEM TOBOPHUTH PO T€, 10 TIPABO JU-
THHHU Ha 3aXHCT BiJl YCIX ()OPM HACHIIBCTBA € BKpal BaxK-
JIUBAM 00 ’€KTOM TPAaBOBOTO PETYJIFOBAaHHS, SIKHH HE00-
XiJIHO BUBYATH B MEKAX KOMNIEKCHO20 MINCSANLY3€6020
iHcmunymy npag oumuny. TUTbKA 328 TaKUX YMOB MOXK-
JIMBO y TIPABOBHH CIOCIO BHPIIIUTH TPOOIEMH TIPABOBO-
IO PEryJIIOBaHHS BIIHOCHHHU Y cepi 3a0e3eueHHs TpaBa
JIUTHHU Ha 3aXUCT BiJ] yCiX ()OPM HACHIILCTBA, CTBOPUTH
OLJIBII CydYacHi, aJJanToBaHi IMiJ] PyXJIMBI COLIAIbHI MPOIie-
CH, TPaBOBI MEXaHI3MH 3aXHCTy JUTHHU BiJl HACWJILCTBA
cy0’ exTaM¥ TyOJIIYHOT BIaju YKpaiHH.

BucnoBkn

TakuM 9WHOM, TIPaBO TUTHHHU Ha 3aXHCT BiX yCiX
(opM HACHIIBCTBA € CBOEPITHOIO MOICILTIO BPETYIhO-
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BaHMX IIPaBOM OKPEMHX €EJIEMEHTIB IIPaBOBOI CHCTe-
MH, BOHO BHCTYIIA€ METOIOM Ili3HAHHS IpaBa (foro
BIJIMIOBITHOCTI BHMOTaM IIIOJI0 OCOOJIMBOTO 3aXUCTY
JUTHHU BiJ] HACWJIBCTBA) 1 CYCIUIBHUX BIJIHOCHH, Bpe-
IYIOBAHHUX 1M, MPEACTABIAIOYN THM CAMUM FOPHINY-
HY KOHCTPYKIIif0. MOIeIbHU# cTaryc npaBa JUTHHHE HA
3aXHCT Bil YCiX (OpM HACHIIBCTBA MOJISTAE B TOMY, IO
e TIPABO 3HAXOJMTHLCS y LEHTPI MPaBOBOI Jep:KaBHOI
TIOJITHKH MPOTHIIi HACHIBCTBY BITHOCHO JIITCH B yCiX
foro mposiBax, Jif0YM OJHAKOBO ITiJl 4aC BHHHUKHEHHS
TUNOBHX cHTyalliid. [IpaBo AUTHHU Ha 3aXHCT B yCiX
(bOpM HaCHIILCTBA € YACTHHOIO KOMIUIEKCHOTO MiKra-
JIy3€BOTO IHCTHTYTY IIpaB AUTHHH, a JiSIIBHICTD CY0’ €K-
TiB TyOJIYHOT BJIQJM IOAO0 MPOTHIIT HACHIBHUILKAM
MPOsiBAM BIJIHOCHO JIITeH BiITBOPIOE THCTUTYIIIMHI elre-
MEHTH, cepe/l IKUX — 00’ €KT, IPaBOBI 3aCO0U Ta METO/IH.
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The author notes that the volume of legal subjectity available to an abstract subject of law is a dynamic value,
that, however, by the influence of social factors on the whole holds within the measures, that are usually sufficient
to implementation of a lawful volitional intentions and socially useful activities by the subject of law. However, the
presence of deformations in the volume of legal subjectity negatively affects the potential of the relevant subject of
law, and also undermines the implementation of public and/or private interests of other persons in legal relations.

In particular, the insufficient volume of legal subjectity limits the legitimate will of the subject of law, negatively
affects his socially useful activity and/or hinders its development. Insufficient legal subjectity takes place in a
situation where the number of legal opportunities, that available to the subject of law, is unreasonably small. For
example, illegal cancellation of a key license deprives a legal entity of the right to conduct the main type of economic
activity due to a critical narrowing of its legal capacity. However, in the absence of a significant scale and/or mass
reproduction of a such in relation to many persons, the general state of public order in this situation is not affected
much, and the range of relevant risks for other subjects of law is insignificant.

The excessive volume of legal subjectity complicates the implementation of the subject’s of law will, since it is
aimed at servicing the field of activity, that is inadequate by the number of heterogeneous directions or by the scope.
Getting by the subject of law an excessive legal subjectity resource is characterized by the greatest extent of public
risks, since it is always combined with an objectively unjustified limitation of the scope of legal subjectity of other
social figures. For example, the presence of an overly capable apparatus of public power, deprived of the object of
regulatory activity with relevant area and complexity, leads to the fact that it begins to justify its existence, creating
and maintaining an artificially created need for a significant number of unnecessary administrative concordances,
authorizations and approvals.

Mipa agexkBaTHOCTI 00CATY NPaBOBOI cy0’€EKTHOCTI, 3100yTOI a0CTPAKTHUM CY0’€KTOM MpaBa

Ciuesniok Bonooumup Aumonosuu
Kanouoam 1opuoudHux Hayx,

ookmopanm Incmumymy depacaeu i npasa imeni B.M. Kopeyvkozo

Hayionanvrnoi akademii nayx Yxpainu, Yxpaina

Beryn

3aKOHOAABCTBO KOXKHOI KpaiHM, BKIIFOUAIOUM YKpai-
Hy, HACHYCHE HOPMAaTHBHHM MaTepiajioM, CKEpPOBaHHM
Ha BU3HAYCHHS MEX MPaBOBOI Cy0’€KTHOCTI, IO JUde-
PCHIIIIOIOThCS JIUIS PI3HUX KaTeropid cy0’€KTiB Tpaga.
OrmHak, He3BaKAIOUM Ha CBOIO 3HAYMMICTB, BEITMUC3HUI
MIPUKJIATHANA MacHB 3aKOHOJABCTBA, IO PETYIIOE MEXKI
MPaBOCYO’€KTHOCTI YYaCHUKIB MPABOBITHOCHH, TIPAKTH-
Ka HOTo 3aCTOCYBAaHHS Ta TEOPETHYHI 3M00yTKHU Tay3e-
BHX JIOKTPHH Y il [[ApHHI IOPUIMYHOT HAYKH Maiike He
3HAHIIUIA CBOTO CUCTEMHOTO OIPAIFOBAHHS Ta KOHIICIITY-
QIIFHOTO y3araJbHEHHS Ha PiBHI 3arajbHOI TeOopii mpasa.

Merta crarri. Lls crarTs ckepoBaHa Ha JTOCIiKEH-
Hs TIpOOJIeMH aJeKBaTHOCTI 0OCATY TPABOBOI CyO’ €K-
THOCTI, JIOCTYITHOT aOCTpakTHOMY Ccy0’€KTy mpasa, Mipi
peaiizanii #10ro BOJIBOBHX yCTPEMITiHB, IEPCOHATBEHUM
IHTepecaM, a TakoK MoTrpedaM MiATpUMAaHHS IMyOiy-
HOTO TNpaBonopsAKy. [Ipy oMy mpHKIamy rocrnomap-
CbKOi, aJIMIHICTPAaTHBHOI Ta IHIIOI Tally3eBOi MpaBoO-
Cy0’€KTHOCTI, 1[0 MICTATBLCS Y CTATTi, HABEJCHI JIMIIIE 3
UTFOCTPaTHBHOIO METOIO.
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Buxiaa ocHOBHOTo marepiany

JlunamiyHi mporiecu y cdepi npaBocy0’€KTHOI pe-
aJBHOCTI B OUTBIIOMY YM MEHIIOMY MaciiTali BinOy-
BAIOTBCS B YCIX Tady3sx mpasa. [IpaBocyO’eKTHICTH
KO)KHOTO OKpPEMOTo cy0’ekTa TpaBa HIOM «IHXaey,
30UTBIIYIOYHCH, 3aTPUMYIOUUCh YH 3MCHIIYIOYHCH B
00cs31, 1 Taki il KOTUBAHHS € HOPMATbLHUMU I AKTHB-
HOTO MpaBoBOro akropa. O0’eKTUBHE NpaBo, Marepia-
Ji30BaHe B 3aKOHOAABCTBI Ta B IHIIMX CBOIX JDKepenax,
MOCTIMHO BIUIMBA€ Ha 3arajbHUN Ta 0COOMMBHH (Tany-
3eBHH 1 crieniaibHU) 00CAT MpaBocy0’ €KTHOCTI KOXKHOT
13 rpyn cy0’€eKTiB MpaBa, NOYMHAIOUHU 3 (Hi3HUHOI 0COOU
Ta 3aKiHYYI0YM 00’ €THAaHHSAMHU KpaiH.

OpHak 4K 3aBXKAM OOCAT MPaBOBOi CyO’€KTHOCTI,
BCTaHOBJIEHUH 00’ €KTHUBHUM MPaBOM a0o x chopmoBa-
HUH 1HIIUM YHHOM, € ONITUMAJILHUM JJIs Cy0’ €KTa Tpa-
Ba Ta, 110, IMOBIPHO, € OUTBII BaXJIMBHUM, BiJTOBi/Ia€E
norpebaM MiATPUMAHHS MYONIYHOTO MPABONOPSAKY?
JocnimkeHHs: eMIIPUYHOTO Marepiay raily3eBUX pea-
JIH 1 341MCHEHHS Ha 11l OCHOBI METONOJIOTIYHO BUBAa-
JKEHO1 3arajbHOTeOpeTHYHOI pedriekcii NpUBOAUTH HAC
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JIO BUCHOBKY TIPO T€, 1110 00CST TPaBOBOi CY0 €KTHOCTI,
JIOCTYITHOT aOCTpaKTHOMY Cy0’€KTy TpaBa, MOke OyTH:

— HEJOCTaTHIM, TOOTO TakWM, IO TOBHHEH OyTH
301IbIICHUH, OCKUIBKM OOMEXKY€E JICTITUMHY BOJIIO
cy0’€eKTa mpaBa, HETaTUBHO BIUIMBAE HA HOTO CYCIiIb-
HO-KOPHUCHY JisTTbHICTD Ta/4u CTPUMYE 11 pO3BUTOK;

— BIAMOBITHUM (aJIeKBaTHUM), TOOTO TaKHM, IO
MMOBUHEH MiATPUMYBATHCS, OCKUTBKH € ONTHMAaIbHUM
JUIS peaiizaliii NMpaBOMIpHUX BOJBOBUX IHTEHIIH Ta
MPEeMETY JISIIBHOCTI Cy0’€KTa MpaBa;

— HaJMIpHUM, TOOTO TaKWM, IO TOTpeOye 3MEH-
meHHs. Takuii o0csAT TPaBOCYO’€KTHOCTI YCKIIAIHIOE
peaizailiro BoJi Cy0’€KTa MpaBa, OCKUIBKH CKEPOBaHHIA
Ha 00CITyTOBYBaHHS MPEAMETY NisSUTBHOCTI, HEaJIeKBaT-
HOTO a00 3a KIJIBKICTIO PI3HOPIIHUX HAINPSIMKIB, a00 3a
MacIITadoM.

Po3rnstHEMO KOXKEH i3 TepeNiueHnX BHIIE IpaBoO-
Cy0’€KTHHUX CTaHIB JICTAJIbHIIIIE.

HenocratHss mpaBoBa Cy0’€KTHICTH Ma€ Micle B
CUTyaIlii, KOJH KUIBKICTh IPABOBHX MOXIHUBOCTEH,
JIOCTYIHHX Cy0’€KTy IpaBa, € HEOOTPYHTOBAHO MAJIOIO.
Bunukae Takmii CTaH YHACHINOK MiIIIOPSAKYBaHHS
cy0’eKxTa mpaBa OOMEXKyBaJbHIH il BIAMOBIIHUX HOPM
00’€KTHBHOTO TIpaBa Ta/ab0 y 3B’SI3Ky 13 yIPOBaHKCH-
HSIM HEaJIeKBaTHOI IIPaKTHUKH IIPaBO3aCTOCYBAHHS Ta/du
BHACIJIOK XMO y BJIACHIM FOPHUIMYHO 3HAYUMIN TOBe-
JiHI cy0’exta mpaBa. bpak mpaBocy0’eKTHOCTI Hera-
THBHO BIUIMBAE Ha Mipy peamizaiii cy0’€KTOM mpaBa
HOro BOJBOBOTO Ta (PYHKIIOHAJIBHOTO MOTEHIANy, a
TaKOXK 3a3BHYall MIKOAWTH IHIWBIAYyaJbHUM IHTEpecaM
[bOTO MPAaBOCYO’EKTHOTO JIisiva 1/ab0 1HTEepecaM IHIINX
YYaCHHUKIB IIPaBOBITHOCHH. 30KpeMa:

— HEIOCTATHICTh IIPABO3IATHOCTI HEBUIIPABIAHO
3MEHIIY€ KUTBKICTh TpaB Ta 000B’s3KIB aOCTPAKTHOTO
cy0’eKTa mpaBa, pyHHYIOUH IOPHIMYHI MICTKH TSI HOTO
KOMYHIKaIlii i3 CycnijbCcTBOM. THM caMUM 0co0a 4u iH-
il cy0’€KT TpaBa BiATOPOIKYETHCS Bill COLIATBHOTO
MpOCTOpY, TOOTO, B KIHIIEBOMY BHMIpI, BiJl pecypcis,
[0 MOTPiOHI HOMY, TOOTO CYO’€KTY, JJIsl MIATPUMAHHS
KHUTTEIISUTBHOCTI Ta po3BUTKY. HemocTarHs mipa mpa-
BO3/IaTHOCTI MPAKTHYHO 3aBXKAM HETAaTUBHO BILTUBAE
Ha BECh 00CAT MPaBOCYO’€KTHOCTI OCOOM UM IHIIOTO
cy0’eKTa mpaBa, MOHIKYIOUH PiBEHb TOCTYITHOTO HOMY
paBocy0’€KTHOTO MOTCHIliay 3araioM. Y paboiac-
HULBKOMY Ta (peonanbHOMY CBITI LS 3aJI€KHICTh OCO-
0MBO TOCTPO BiguyBaiacs st (Bi3MIHUX OCIO, y Cy-
YaCHOCTI — 7151 FOPUAMYHUX 0C10 Ta IHIIMX «IITYYHUX»
Ccy0’€eKkTiB mpaBa, BKJIOUalOuW JepxaBy. Hampukian,
aHyJIIOBaHHsS JIIEeH31i 1mM0o30aBisie IOPUANYHY 0COO0Y
IpaBa BECTH OKPEMUil BHJ TOCHOAAPCHKOI MisITBHOCTI.
OpHOYacCHO 13 UMM NPUIMHSIOTBCA TPaBOBi 3B’S3KH,
B MEXaX SKUX Iel Cy0’€KT TOCIIOJapIOBaHHS Mir Ou
MOKJIaJaTH YM HECTH CHEeIU(iUuHy BiIMOBINATBHICTS,
OB’ s13aHy 3 BEIEHHSM JILIEH30BaHOTO BUAY IISJIBHOCTI
(3MeHIIy€eThCsT 00CST WOTO JEMKTO3/IaTHOCTI), a TAKOXK
YHEMOXKIIBIIFOETHCSI BOJIbOBA JisIbHICTH BUKOHABUOTO
Ta 1HIIMX OPraHiB yNpaBIliHHSA y BIAMOBIAHINA MpeaMeT-
Hili cepi, YaCTKOBO UM TIOBHICTIO MPUIIHHAETHCS POOO-
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Ta CTPYKTYPHHX IiPO3ALIIB, K1 paHilie Oynu 3anydeHi
B JIIIEH30BaHy AiAJIbHICTH (TOOTO rocroAapchka opraHi-
3aIlisi BTpadae eBHUM 00CHT JII€3/IaTHOCTI);

— HeIOCTaTHIN 00CAT NETIKTO3AaTHOCTI CIPUYUHIOE
CUTYyallllo, 3a SKOi mpaBa Ta OOOB’S3KH, BCTaHOBIIE-
Hi Ui cy0’eKTa mpaBa AMCIO3UIISIME CKEPOBAHUX JI0
HBOTO MPAaBOBUX HOPM, HE MiJKPIIUTIOIOTHCS IX CaHK-
uisMu. BignoBigHo, cy0’€KTH MpaBa 3 MOHMKEHOIO Jie-
JKTO3JaTHICTIO MOXYTb 13 JIETKICTIO ITHOPYBaTu CBOI
000B’SI3KM Ta MAIOTh MOXKIIUBICTh O€3KapHO 3JI0BXKMBa-
TH TpaBaMu. Taka cuTyallis JOBOJIi 4aCTO BUHUKAE Ha
MPAKTHUII, HAPUKJIAJ, Y POLECyaIbHOMY CEKTOPi Ipa-
BOBOT'O JKUTTS.

Kpim 1poro, HejoctarHiii o0CAT JEMIKTO31aTHOCTI
00MeXKye MOXKIHUBOCTI Cy0’€KTa MpaBa e€(EeKTUBHO pe-
aJi30BYyBAaTH HAsIBHUW y HBOTO IMOTEHIiaJ IpaBO3Zar-
HocTi. Tak, mo3u4anbHUK, (DIHAHCOBUN CTaH, a TAKOXK
SKICTh Ta pO3MIp aKTHUBIB SKOTO HE BiJMOBia€ BUMO-
raMm, BCTaHOBJICHUM OaHKiBCBKHM 3aKOHOJABCTBOM i3
METOI0 rapaHTyBaHHS HAJEKHOTO BUKOHAHHS KpPEIUT-
HUX 3000B’S3aHb Ta YHUKHEHHS Ae(onTy, MpakTuy-
HO T030aBJICHUI MOXIMBOCTI OTpUMAaTH OaHKIBCHKUIT
KpenuT. AJIKE 3 TOUKH 30py OaHKY TaKUil MO3N4aIbHUK
€ «IpOOJIEMHUM» B aCMEKTi TIATOCHPOMOXKHOCTI, Mae
BUCOKUIT koedinieHT iiMOBipHOCTI AedonTy, TOOTO BiH
y HEIOCTaTHIN Mipi JeNiKTO3AaTHUI;

— HEJIOCTATHICTh JI€31aTHOCTI OCIA0NII0E BOIbOBY
JISUTBHICTh KOXKHOTO Cy0’€KTa MpaBa 1 TAKUM YHHOM
TaKOXK TMEPelIKoKae HOMYy KOPHUCTYBAaTHCS Onaramu
npaBo3aarHocTi. [Topsia 13 MM HEMHHYYHUM HACIIiJIKOM
O0OMEKEHHSI UM MOBHO{ BTpAaTU Ji€3[aTHOCTI Cy0’ekTa
mpaBa MOCTa€ HETaTUBHA TpaHC(OpMALlis BIACTHBOI
HOMy JIENIKTO31aTHOCTI. 3 OAHOTO OOKY, Hemi€3JaTHUI
cy0’ekT mpaBa TO30aBISIETHCS MOMKIJIHUBOCTI €()eKTUB-
HO 3aCTOCOBYBATH 3aXOAM BiJMOBINAIBHOCTI 10 0cCi0,
SKi MOPYUIyIOTh HOT0 MpaBa Ta 3aKOHHI iHTEpecH, a 3
IHIIOTO — BiH OOMEXEHO YU 30BCiM HE3aTHUH MPOTH-
CTOSITH HECTIPUSATIMBOMY 30BHILITHHOMY THCKY, CKEPOBa-
HOMY Ha JIETiITHMHE (a 4acTo i He 30BCiM HeJIeTiITHUMHE,
HAINpUKJIIAJ, IIJISIXOM peiiiepcTBa) MPUCBOEHHS HOTO pe-
CypciB IHIINMHU Cy0’€KTaMM IIpaBa.

AJniexBaTHa TIpaBoBa CyO €KTHICTH 3alesmedye
ONMU3bKy 10 ONTUMAJIbHOI aKTUBHICTH Cy0’€KTa mpaBa
B CYCHUILHOMY TIPOCTOPI, TO3BOJISAIOUN HOMY e(heKTHB-
HO BUKOPHCTOBYBATH BXKe 3M00yTi YM JOCTYIHI pecyp-
CH, IPUMHOXKYBATH iX 00CSITH Ta pO3BUBATHCA. Y TaKii
cUTyallii pi3HOTaIy3eBi MmpaBa Ta 000B’SI3KH yYaCHUKA
MIPABOBIJTHOCHH 3a0e3MeuyrThCs JICTITUMHO HaOyTUM
HUM 00CSATOM TPaBO3/IaTHOCTI, HEOOXITHUM Ta JIOCTAT-
HIM JUTS 33/IOBOJICHHS HOTO THTEPECIB Ta/9H TOCSTHEHHS
e, Y cBOO 4epry, 30ajJaHcoBaHa JEIIKTO3aTHICTh
cy0’eKkTa TmpaBa, IO-TIEpIIe, CIPHIE HOMY YHUKAaTH
HaJIMIpHOI BTpaTW MaliHa Ta 1HIIUX PEecypciB IiJl yac
HECEHHS BIJIMOBIATBHOCTI 3a JOMYIICHI MPOCTYIIKH,
MO-/IpyTe — J03BOJISIE CyO’€KTy IMpaBa aKTUBHO MiATH
3 METOI0 KOMITEHCalii NMOHECEeHHX HUM BTpaT depes
3aCTOCYBaHHSA aJE€KBAaTHHUX CaHKIIA IO IMOPYIIHUKIB
Horo mpaB i, MO-TPETE, OKPECIIOE MEXKi TOTO OIS, Y
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SIKOMY CYO’€KT TIpaBa MOKe JisITH 0e3 PH3UKY MOPYIITH-
TH PIBHOBAry MmyOJiYHUX Ta MPUBATHUX IHTEPECIB, IO
CKJIajacsi CTOCOBHO HBOTO.

BinmoBigHa Mipa Mi€31aTHOCTI Hala€e 3MOry 0co0i
YH IHIIOMY COIIAJIBHOMY Jisidy OyTH TIEPCOHOI0, 31aT-
HOIO e(EKTUBHO YTBOPHUTH, BHUSBHTH Ta 3IIHCHHUTH
CBOIO 1H/IMBITyabHy BOJIt0. OO’ €KTHBHE ITPABO MiCTHTh
YHUCENbHI TIOJIOKEHHSI, CKEpPOBaHI Ha TMOMepeHKSHHS
Ta MMOJONAaHHS BUIAIKIB BHHUKHEHHS ITUCTIPONOPIIN Y
TOMY 00CsI31 1€3ATHOCTI, [0 32 BU3HAYCHHSM ITOBHHEH
OyTH aJIcKBAaTHUM Yy BCIX KaTeropiii cy0’€KTiB mpaBa,
MOYMHAK0YH BT (Pi3uuHOT 0cOOM Ta 3aKiHYyIOUH 00 €]1-
HaHHSM KpaiH. SIK yke BiI3Ha4aiocs BUIIE, HOPMaIbHA
Mipa JIi€31aTHOCTI J03BOJIIE KOYKHOMY CyO’ €KTY TpaBa
PO3KPUTH TOTEHITal CBOET MPaBO3JATHOCTI Ta JENiK-
TO3IATHOCTI, HAJaBIIN 3aJTy4CHHM JO PETYIIOBAHHS
iX craryciB BepOaTbHUM HOPMATHBHUM KOHCTPYKITISIM,
a caMe JHCIO3WINSM Ta CAaHKIISIM aKTHBOBAaHUX HOPM
MpaBa, )KUTTEBOI (OpMH OYTTS y BUIISAI MPABOBITHO-
CHUH Ta IOPUIUYHUX (HAKTIB.

[IpaBoBa cy0’€KTHICTB, 3700yTa B HaAMIpHOMY 00-
cs131, YCKJIAJHIOE peaji3allilo BOJLOBOTO IMOTEHITIATY
cy0’eKkTa TpaBa Yepe3 BiJBONIKAHHS HOTO pecypciB Ha
BHUKOHAHHS 3aBEIMKOI KITBKOCTI 3aBIaHb a00 X yHACIi-
JIOK HaJMIpHOTO MacIITaly AisUTbHOCTI, Ky 3MIHCHIOE
cy0’ext mpaBa. Ha mamry mymKy, HaaMmipHa IpaBOBa
Cy0’€KTHICTh He 000B’S3KOBO TIO3HAYEHA O3HAKOIO MPO-
THUIIPABHOCTI, CKOpIIIe HABIIAKU — B CYYacCHOMY AEMO-
KpaTUYHOMY CYCHIIBCTBI BOHA HaifuacTillle BHHHUKA€E
IIJIKOM JIETITUMHO, ITOCTAMOYM HACIIJKOM HaaTO JIi-
HIAHOI IMIUIEMEHTAIlli Y MPaBOBE JKUTTS JUCIO3UTHB-
HUX MPUHIMIIB IPUBATHO-TIPABOBUX YH IMIIEPATHBHUX
3acaj]; MyONiYHO-TIPABOBOTO PETYJIIOBAHHSA, SKi Iepe-
OyBalOTh y CKIATHOMY Ta IHHAMIYHOMY NO€IHAHHI.
YV HU3I[ BUMAJIKIB TPABOCYO’ €KTHI AUCTIPOTIOPIIIT MOsiC-
HIOIOTBCSl ICTOPUYHUMH IpuurHamu. OTHAK HaBiTh 3a
HAsBHOCTI 00’ €KTHBHUX MIPUIHH IS CBOET OSIBH TAKHI
MPaBOCYO’€KTHUIA CTaH 3aBXAW a00 MIKOAWTH IpaBam
Ta 3aKOHHHUM IHTEepecaM MPUBATHOTO Ta/4H ITyOIiTHOTO
MTOXOKEHHS, a00 JK MICTUTHh IMAHEHTHI PU3UKHU CIIPH-
YHHUTH TaKy IIKOIy B MailOyTHBOMY. | came ToMy BiH
MTOBHHEH 200 KOHTPOJIOBATHCS, a00 TOJIATUCA.

Hanmipre,  HeBumpapmane — (yHKIIOHATBHUMH
3aBIAHHSAMH Cy0’€KTa MpaBa PO3MIMPEHHSI 00CATY HOro
MPABO3IATHOCTI JAOCTATHBO YaCTO 3yCTPIYAETHCS IPaK-
THYHO Y BCIX cdepax CyCHUTBHOro XuTTs. HaitOinpin
SICKpaBUM Ta MACIITa0HUM IPHKIAIOM TAKOTO SIBHIIA
MOCTAIOTh KPaiHU 3 aBTOPUTAPHOIO (POPMOIO ITOTITHIHOT
oprasizallii CycHijibcTBa, y SKUX IpaBa 1 CBOOOAU KOX-
HOTO OKPEMOTO I'POMAJSHHIHA, PIBHO SIK i TIpaBa rpoma-
JSTHCHKOTO CYCIIUIBCTBA Ta YTBOPEHUX HUM CTPYKTYD, 3a-
rajoM HeaJIeKBaTHO OOME)KEHI Ha KOPHCTD JICpIKaBH Ta 1l
opraniB. Hanmipuuii oOcsr npaBo3gaTHOCTI peiriiHux
IHCTHUTYIIM PU3BOUTH JIO X 3POCTAHHSI 3 JIEPIKABOIO, 1 B
TaKii CUTyalil MONTITHYHUI aBTOPUTAPH3M JIOTIOBHIOETH-
Csl peNiriiHuM QyHIaMeHTali3MoM (iCTaMChbKUM, Mpa-
BOCJIaBHMM YM 1HIIUM). Y CydacHiid cdepi eKOHOMIUHOI
JUSUTBHOCTI CIIOCTEPIraeThes MOCTIHHE 3pOCTaHHs 00CATY
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MIPaBO3JaTHOCTI PI3HOMAHITHUX MOHOIIOJIH, TpaHCHALli-
OHAJIbHUX KOPIOpALii Ta iHMIKX NPaBocyd’ eKTHUX (hopm
KOHIIEHTpAL] KaIiTairy, 00cir eKOHOMIYHOI TIOTY>KHOCTI
SKHX 4acCTO MEPEBUIYE EKOHOMIYHI MOXKIIMBOCTI J1OCTaT-
HBO BEJIMKHUX Ta PO3BHHYTHUX KpaiH.

Menm macmTaOHI MPUKIAAM HAJAMIPHUX BHUSBIB
MPaBO3/IaTHOCTI HAWYACTIIE BTUIIOIOTHCS Y BHUIIISII
3aBEJIMKOT KIJIBKOCTI TpaB Ta/uu 00OB’SI3KIB, HAJAHUX
3aKOHOM TOMY 4YHM IHUIOMY COLIaJbHOMY CYO €KTY,
MOYMHAIOUYM BiJ] «IPUPOAHOro» cy0’ekra mpasa — (i-
3u4HOi ocoOu. HaoyHuM mnpuKkiIagoM HeaaeKBaTHO
3aBUIIEHOT MPaBO3JaTHOCTI T'POMAJASH € HaJaHHS M
HaJMIpHHUX, TOOTO THX, SIKI HE MalOTh E€KOHOMIYHOIO
OoOTIpyHTYBaHHA, 3aKOHOAABYMX TapaHTid y cdepi co-
mianbHOTO 3a0e3redeHHs. B eKoHOMIYHO pO3BMHEHHX
JIEMOKpAaTUYHHUX KpaiHax Taki TEeHAEHUii Cy0 €KTHBHO
MAKPIMIIIOIOTHCS TOMY/IICTUYHUMHU OYiKYBaHHSIMH THX
TPOMaJIsiH, SIKi BBAXKAIOTh AOCTYIHI M coLliaibHI CTaH-
JIAPTH KUTTA HeCTIpaBeATUBUMHE. BigzHauumo, 1o mpa-
BOBA 1/1€0JIO0Ti4, SiIKa HAJMXA€ Ta BUMAarae BIPOBaPKEHHS
BIJINIOBITHOTO «CIIPaBEIMBOTO» 3aKOHOJABCTBA, — 1€
HEKPUTUYHO PO3BUHYTHH IOC-HATYPaTiCTHUYHUN TPUH-
LIUT, MOCIJIOBHE 3aCTOCYBaHHS SKOTO 3HUIIYE TMpakK-
TUYHO BCl MyOniuHi OOMEKEHHs MPaBOTO MOTEHIIaTy
«3BIJIBHEHOTO» BiJl CYCHUIbCTBA 1HAMBINA, IOPHIUYHO
MiAHIMaIO4YX HOTO 10 CTaHy JIOAUHH 3 a0CONIOTHO YHi-
BEPCABHOIO, @ TOMY OE3MEXKHOI0 32 00CSTOM MpaBo3-
JIATHICTIO, B sIKiii OaaHC MpaB Ta 000B’A3KiB 3pyIICHUN
Ha KOPUCTh MEPIIUX.

CTOCOBHO «IITYYHHX» Cy0 €KTIB IpaBa (FIOPUIUUHHX
0ci0 Ta mpaBoCyO €KTHUX YTBOPEHb O€3 CTaTyCy IOpH-
JINYHOT 0COOM) BII3HAYMMO, 10 KOXKEH 13 HUX BUHHUKAE
Ta Ji€ 3 METOI0 peaizallii MeBHOi CyCHiNbHOI (MpHUBaT-
HOI, IPUBATHO-MTyOIiuHOT a0 myOmniuHoi) pyHkiii. Tomy
BIACTUBA IM MPABO3JATHICTb 3aBXKIU CHEHHU(]IKyeThCS
miJx moTpebu TOro (PyHKIIOHATBHO-PONBEOBOTO HABAHTA-
JKCHHS, sIKe BUKOHY€ KOHKPETHO B3SITHH CyO’€KT Ipasa.
MOXITHBICTh MMOEAHAHHS HUMH Pi3HHX 32 3MIiCTOM (par-
MEHTIB MPaBO3JaTHOCTI Ma€ MEXi, eNaCTUYHICTh SKHX
3a1a€ThCS MIPOI0 BUMOT 70 €(heKTUBHOCTI MpOdinbHOT
JUSUTBHOCTI Cy0’€KTa TpaBa, a TaKOXK MOXKIIMBICTIO 30a-
JIAHCOBAHOTO CYMIIIICHHS 30LTBIIIEHOT0 00CSTY HOTO Mpa-
BO3JIaTHOCTI 13 MpaBaMH, OOOB’SI3KaMH Ta IHTEpecaMu
IHIIMX YYACHUKIB MPaBoBinHOCKH. HajamipHa nmpaBo3nar-
HICTh HEMHUHYY€E YHHUTH HETAaTHBHUM BIUTAB Ha e(PEKTHB-
HICTh TIPODITBHOT JISUTBHOCTI i1 HOCIS, YCKIIaTHIOE Ta 3a-
TUTYTY€ TPOXOKEHHS HOT0 BHYTPIIIHIX YIPABIIHCHKHX
MIPOIIECiB T4, OCHOBHE, BOHA MIOPYIIY€E piBHOBAry iHTEpe-
CIB Y 30BHIITHBOMY CYCHUTBHOMY ITPOCTOPI Ta Yy BUIAJI-
Ky 1l MHO)XMHHOTO BiJITBOPEHHS IMPOBOKY€E CHCTEMHHUI
cycnipHuN Tucbanane npaBocy0’ekTHoCTI. Harpukiar,
BiamoBiHO 10 cT. 21 3akony Ykpainu «IIpo dinaHcoBi
TIOCTYTH Ta JIEpPXKaBHE PETYIIOBaHHS PUHKIB (hiHAHCO-
BHUX IOCIyI»' JIepsKaBHE PEryIOBaHHS PHHKIB (DiHaH-
COBHX TOCITYT 3/[IMCHIOETHCS: 100 PHHKY OAHKIBCHKHX

! 3akon Vkpainu «IIpo dinaHCOBI MOCIyry Ta JepikaBHE peryiroBaH-
HsI PUHKIB (iHaHCOBUX mociyr». Bimomocti BepxoBroi Pagu Ykpainu.
2002. Ne 1. C. 1.
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MOCIYT Ta JISTIbHOCTI 3 Mepekasy komTiB — HarioHanb-
HUM OaHKOM YKpaiHW; IIOJI0 PUHKIB I[IHHUX TanepiB Ta
MOX1THUX IIHHUX TanepiB (nepuBaTuBiB) — HarioHanb-
HOIO KOMICI€FO 13 IIHHKX TarepiB Ta (OHIOBOTO PUHKY;
O/I0 1HINUX PUHKIB (hiHaHCOBHX Mochyr — HarioHanb-
HOKO KOMICI€EFO, IO 3IHCHIOE JIepyKaBHE PETYITIOBAHHS Y
cdepi puHKiB (hiHaHCOBUX mocnyr. KoxkeH i3 meperive-
HUX BUIIE JICP)KaBHUX PETYIITOPIB MA€ YiTKO OKPECICHY
cdepy MpaBo3IaTHOCTI (KOMIIETEHIIT), 3MICT Ta 00CAT
SIKOi BH3HAYAIOTHCSI OCOOIMBOCTSMH TIPESAMETHOTO OIS
X BJTaJHOTO BIUTUBY, & caMe 00’ €KTHBHO HAsSBHUM B €KO-
HOMIII KpaiHW puHKOM (iHaHCcOBHX mociyr. Hemoxom-
BO YSBHUTH CHUTYaIlil0, 32 sikol 0 HamioHanbHOro GaHKy
VYipaian Oynmu 6 mepemaHi peryisiTOpHI TTOBHOBaKCHHS
CTOCOBHO BCIX PHHKIB (DiIHAHCOBHX IOCIYT, IO Oyi0 0
PIBHO3HAYHUM PYHHYBaHHIO B YKpaiHi 30ajJaHCOBaHOI
CHCTEMH Cy0’ €KTIB JICPIKABHOTO PEryJIFOBaHHS chepH ¢i-
HAHCOBOI JIISUTBHOCTI BHACIIJIOK ITYYHOI MOHOTIOMI3aIlii
YChOTO PI3ZHOPITHOTO OOCSTY BIIMOBITHOI aMiHICTpa-
THBHOI KOMIIETCHIII1 OTHIM MeTa-peryisiTopoM. Y oMY
3B’s13Ky JIONUIBHO 3raJiaTd BIJIOMY JIyMKY POCIHCBKOTO
nuBiticta B. CiHalicbkoro mpo Te, MO FOpHIAYHA 0CO-
0a IOBMHHA MaTH CHEHiabHy IMPaBO3AATHICTE IS TOTO,
o0 He MaHyBaTH HaJ JIIOMUHOI. Y HABEICHOMY BHIIC
pUKIaai aOCOMOTH30BaHa 32 00CSATOM MPaBO3AATHICTH
mocrana 0 J0BOJI MacmTaOHUM MMAHYBaHHSIM OKPEMOTO
cy0’€eKTa IpaBa HaJl CyCIJIBCTBOM 3arajioM.

B Vkpaini iHIIMM TPHKIAAOM CyO’€KTiB MpaBa 3
HAJMIPHOIO TPAaBO3NATHICTIO MOXYTh IIOCIYTYBaTd
00’ e THAHHS MIANPHEMCTB. Y CydaCHOMY IrOCHOAaPCHKO-
My 3aKOHOIABCTBI YKpaiHU 3aKjaJieHa CylepewInBa Ta
HETIOCITiJOBHA MIPABOBA MO3HIIis, SIKOK0 HAIMIPy PO3IIH-
PIOETBCST 00CAT MPaBO3MATHOCTI KOPHOpAIiil, KOHIIEp-
HIB Ta IHIIKUX BH/IB 00’€HAHb IMiIIPUEMCTB, a TAKOK
TOCTIIONAPCHKUX 00’€qHaHp 3aramoM. J[sl HUX MO
13 MPo(UTLHOI CYKYIHICTIO OpraHi3amiiHo-rocmnoaap-
CHKUX ITOBHOB2)KCHb BCTAHOBIIOETHCS TAKOXK 1 JOIAT-
KOBa BHpOOHMYA KOMIICTCHIIiS, XO4a BINMOBITHO IO
MIPaBOBOI MPHUPOIU TOCHOAAPCHKUX 00’ €IHAHB, BKIIO-
YJaroun 00’€THAHHS MiANPUEMCTB, BUPOOHMYI (HYHKIIIT
HE BJIACTHBI U1 HUX Ta IOKJIATAIOThCS HAa YYACHUKIB,
IO BXOMATH JIO X CKIIamy, IO i BiJ3HAYCHO y CIIelia-
ni30BaHMX gochipkeHHsx. Tak, B. IleTpuna 3amaetbes
MUTAHHIM, y YOMY, KpiM Ha3BH, MOJATa€ MPUHIUIOBA
PI3HHIS MK TakuMHU (HopMaMu FOPUIUIHUX OCI0, SIK
00’€THAHHA MIMPUEMCTB Ta KOPIIOPATUBHE MiAMPUEM-
ctBo?. A 1. KpaBenp HiIKpecioe, o OCHOBHHM IIPH-
3HAYCHHSM TOCIIOIaPCHKOTO 00’ €THAHHS € 3MIHCHEeHHS
OpraHi3aliiHO-TOCTIOAAPCHKUX MOBHOBAXECHb TIO BiJI-
HOIIEHHIO JI0 IiAIMOPSIIKOBAHMX HOMY YYaCHHKIBS,

Brmme HaaMIpHOT JENIKTO3MATHOCTI Ha IPaBOBY
Cy0’€KTHICTh Ta 3arajJbHUN CTaH 30BHINTHBOI KOMYHi-
Kallii cy0’eKkTa mpaBa € He MEHII 3HAYHUM TOPIBHIHO

2 [lerpuna B. Opranizaniiino-npasosi GpopMu 00’ €[HAHb MiANPUEMCTB:
MOpIBHSIBHUI aHami3 puHa. National law journal theory and practice.
2014. C. 136.

% Kpaselp I. O3HaKku rocrnogapchkux 06’ €HaHb SK IEHTPIB TOCHoxap-
ChbKUX cucteM. BicHuk KUIBCHKOTO HaI[lOHAJIBHOTO YHIBEPCHTETY iMEHI
Tapaca IlleBuenka. IOpumuni Hayku. 2011. Ne 88. C. 42
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3 HETAaTUBHOKO CHJIOKO JIiT Or0 HaJTO 00’ €MHOT IpaBo3-
nmatHocTi. Tak, KOJIM y CTPYKTYpi NpaBOCyO’ €KTHOCTI
JIESTKOT TIEPCOHU BiZI0YBa€ThCS aKIIEHTYyAIIisl [TACHBHOTO
ACTICKTY JETIKTO3/1aTHOCTI (TOOTO SKIIO HEBUIIPABIAHO
TIOCHITIOETHCS i1 371aTHICTh HECTH BIAMOBIAAIBHICTB), TO
Taka MepcoHa HEMUHYYE BTPavyae MOKIUBICTh TIOBHOIO
MIpOIO0 BHKOPHUCTOBYBaTH HaJaHe i O1aro mpaposzar-
HocTi. [IpuymHOIO 1BOTO e(EeKTy CIIyTye 3aKOHOMIp-
HE 3TacaHHs CHJIM BOJBHOBOTO IMIYJIECY BIJTIOBITHOTO
cy0’ekTa mpaBa, B MOTHBAIIiHIN cepi SKOro po3BuBa-
€ThCsI MPArHEHHS MIHIMI3yBaTH HAJITO BEJIUKY MIipy pH-
3UKIB HECCHHS BIIMOBITATBHOCTI MUISIXOM YHHUKHCHHS
CBO€1 y4acTi B MOTCHIIIITHO HEOE3MEUHNX ITPABOBHX CIIE-
Hapisx. HeraruBHUil THCK HAAMIPHOT JENTIKTO3MATHOCTI
MOK€ TPU3BECTH IO TOTO, IO COIialbHA aKTHBHICTH
Cy0’€KTa TpaBa MOXKE MPAKTHYHO ITOBHICTIO BTPAaTH-
TH CBOIO 3MICTOBHY HAITOBHEHICTb 1 pe3yJbTaTHBHICTh
Ta HaOyTH iMiTaliitHoro xapakrepy. OcoOIHBO YacTo
Takuil TPaBOCYO €KTHUH «EKCIEC» 3yCTPIdaeThCs y
chepi myONMYHUX TPABOBIMHOCHH. 30KpeMa, B YKpai-
Hi BiH MOCTIMHO BiJATBOPIOETHCS B JISUTLHOCTI OpraHiB
JIEp)KaBHOI 1 KOMyHAJIbHOI BIIAJIM Ta iX CIIY>)KOOBHUX 0Ci0.
OCTaHHIMHA POKAMH BIIMOBIAHAM MPHKIAIOM CIYTYE
MOCTIHHO Hee(eKTUBHA MisTbHICTh DOHTY JepKABHOTO
MaiiHa YKpaiHu, sKHii i3-32 BIUTUBY BCTaHOBJICHOT JJIs
HBOTO 3aKOHOM HaJMIPHOT JIeJIIKTO3IaTHOCTI PiK 3a po-
KOM HE BHKOHY€ TUIaH IPUBATH3ALIII.

3 iHmoro 00Ky, B cy0’€KTa mpaBa MOXKe BiOyTHCS
rimeprpooBaHe 3pOCTAHHS AKTHBHOI CTOPOHH HOTO
JICJTIKTO3/IaTHOCTI, TOOTO HaJMIipHE 30UIbIICHHS HOTO
CIIPOMOXKHOCTI TIOKJIQJIaTH FOPUIUYHY BIAMOBIIAIb-
HICTh Ha 1HIIUX cy0’eKTiB npasa. KopucTyrouuncs moser-
IICHOI0 MOXKITUBICTIO 3aCTOCOBYBaTU J0 MPABOIOPYIL-
HUKIB HaIMIpHI 0OCSITH CaHKIIH, Cy0’€KTH MyOJIigHOTO
Ta/4y MPUBATHOTO MIPaBa HEMHUHYYE TOPYIITYIOTh CKIIA-
HUI OaNaHC CYNepewINBHX IHTEPECiB, CKEPOBAHUX HA
JETITHMHE YTPUMAaHHsI, IPOAYKTHBHE BUKOPUCTAHHS Ta
301IbIICHHST 00CATY MaTepiajbHUX YH IHIIHMX PECYPCIB
YYaCHHUKIB MPaBOBiIHOCHH. HaciikaMu 1[bOro € 10pH-
JYHA Ta MOJITUYHA eCKaJallis, TPUBAIIL Ta BUCHAKIIH-
Bi CYIOBI BiffHH, TPOMAJICBKHI PE30HAHC T4 HEMHHYYE
3pOCTaHHS COMLIATBHOI HANPYTH 13 MPUIHHU PO3MOB-
CIOIDKCHHS peiinepcTBa, (akTiB OaHKPYTCTBA 3a IITYY-
HO CTBOPCHUMH ITiJICTaBaMH, HAIMIpHUX (iCKAIbHUX
o0TspxkeHp Towo. [IpoTe HaneXUTh BiA3HAUUTH UYITKY
MO3UTHBHY TEHJICHIIIO B 3aKOHONABCTBI YKpaiHH, CKe-
pOBaHy Ha HOpMaJlizalilo MPaBoCyO’eKTHOI cUTyalii y
i{ [apHHI.

LikaBUM OpPUKIAZAOM HaIMIpHOI MPaBOBOi CyO’€K-
THOCTI € (PyHKIIOHABHO HEBUIIPABIAHE 3POCTAHHS Ta-
KOro il eTleMeHTa, K Aie31aTHicTh. HaouHUM BTiNEHHSIM
JAHOT AUCIPOIIOPIIT € IIOCHIICHE, 33 BiICYTHOCTI ITOTPE-
01 y QyHKLIOHYBaHHI, «p030yXaHHA» CUCTEMH OpraHiB
VOpaBIiHHA Ta MHOXHUHH CTPYKTYpHHUX MiJpO3ALTIB
IiJITPUEMCTB, YCTAHOB Ta OpraHi3alliid, a TakoX BiIaJI-
HUX cy0’€KTiB TpaBa — OpraHiB MiCLEBOIO CaMOBpS-
JlyBaHHS Ta OpraHiB Jiep»kaBHOI Biaau. s cy0’exTiB
TOCIIOJJAPIOBAHHS Ta 1HIIMX IOPUIUYHUX OCI0 IpUBaT-
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HOTO YW ITyOJIYHOTO IpaBa JOBIe BOJOMIHHS HaIMIp-
HUM 00CITOM JI1€3aTHOCTI TATHE 301IbIIEHHS TUTOMOT
YaCTKH HEMPOIYKTHBHUX BUTpPAT 1 03 TOTO 3aBXKaH 00-
MEXCHHUX PecypciB, IX MEPeTBOPEHHS B HEAKTyallbHI, a
TOMY HENOTpPiOHI CyCHiIbCTBY Oyara, BTpatry (GpyHKIIiO-
HaJbHOT €(DEeKTUBHOCTI, IIIKOM 3aKOHOMIPHUM HACHIJI-
KOM 4YOIO CTa€ iX MOCTyNOBUW YM IIBUAKWN 3aHENas.
[TosuTrBHE BHpIlIEHHS IIi€l MPOOIEMH BiJIOyBA€THCS
y BUNAJKY 3MIHH MPIOPUTETIB MPEAMETHOI IisIIBHOCTI
cy0’€eKTa TpaBa Ta 332 yMOBH MOOLTI3aIlil HUM pecypciB,
JOCTATHIX JJIs YCIINIHOT peaji3aiii HOBHUX Mporpam
nisutbHOCTI. CTpareriyHe TUTAHYBaHHS PO3BUTKY, SKE
3aCTOCOBY€ETHCSl BEJMKUMH Ta YCHIIIHUMH KOPIIOPAIli-
SIMH, CITYTY€ [TPUKJIAJIOM HAJIGKHOTO CAMOPETYITFOBAHHS
IUMU cy0’€KTaMH TIpaBa MipH BJIACHOI JA1€3IaTHOCTI.

Y CcBOO Yepry, HassBHICTh HAIMIPY J1€3IaTHOTO ara-
pary myOJIiYHOI BIIaH, MMO30aBICHOTO BiIMOBIIHOTO 32
MacIITabOM Ta CKIIQJIHICTIO 00’€KTa PEryJIATOPHOI Jii-
SUTBHOCTI, TIPU3BOJIMTH J0 TOTO, 10 OCTAHHII MOYMHAE
BHUIIPABIOBYBATH CBOE ICHYBaHHSI, TeHEPYIOUYH Ta 00CITy-
FOBYIOYH IITYYHO CTBOPEHY MOTPeOy y 3HAUHIN KiIbKO-
CT1 HEMOTPIOHUX AJMIHICTPATUBHUX Y3TOMKEHb, J03BO-
7B Ta cXBaJieHb. BIOPOKpaTH3allisi Ta BUXOJIOILYBaHHS
KOPUCHOTO 3MICTy IyOJiYHHMX YIPaBIiHCHKUX IPOILIE-
Jyp OOTSDKYE MPOMAJISIHChKE CYCHIIBCTBO, HEMPUHHST-
HO YTOBIJIBHIOE UM B3araii 3yMuHsE HOTro eBONFOIIIHHNAN
PO3BHUTOK, 30ypIOE CYCIIIbHY CBIZOMICTH Ta MOPOIKYE
B Hilf MparHeHHs! [0 MIBUJKOIO Ta PaliOHAIBHOTO pe-
(hopmyBaHHSI.

3po3yMino, Mo Mipa MpaBoBOi Cy0’€KTHOCTI, TPH-
pOJHa Ta HOpMAaJIbHA JUIsl OJ(HIET TPYyNH Cy0 €KTIB Mpa-
Ba, He MOXe OyTH aJeKBaTHOO ISl IHIIKX iX KaTeropiil.
AJpKe cy0’eKTH MyOJIiYHOTO, MPUBATHO-ITYOIIYHOTO Ta
[IPUBATHOTO TIPaBa BOJOIIOTH PI3HUMH POIAMU [PABO-
BOT Cy0’€KTHOCTI, BIIMIHHMMH 1 3@ 3MICTOM, 1 3a CITOCO-
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OoM peadizarliii, 1 3a mijicTaBaMyd BUHUKHEHHS. ToMy J10
OIIIHKK MIpH MPaBOCYO’ €KTHOCTI, JOCTYMHOI Tii UM iH-
I Tpymi cy0’ekTiB mpaBa, Tpeda 3aBKIU IMiAXOIUTH
KOHKPETHO.

BucnoBkn

Ha mixcraBi BHKIaAeHOTO BHIIE pPOOMMO Taki
BHUCHOBKH:

1. OGcsar mpaBoBOi Cy0 €KTHOCTI, JOCTYIHOI ao0-
CTPAaKTHOMY CyO’€KTy MpaBa, € JIWHAMIYHOIO BEJIUYH-
HOMO, sIKa, MPOTE, JTIE0 COIIaTbHUX (PAKTOPIB 3arajiom
YTPUMYETBHCS B MEXKaxX MipH, 3a3BUYail JOCTATHBOT 1Jist
peastizauii cy0’€KTOM IpaBa HOro NMpaBOMIpHUX BOJBO-
BUX IHTEHIIIH Ta JUI1 BUKOHAHHS HUM CYCITiJIbHO-KOpHUC-
HOTO NPEAMETY JisUIbHOCTI.

2. Hepocrarniii oOcsr mpaBoBoi cy0’€KTHOCTI 00-
MEXKy€ JIETITUMHY BOJIO Cy0’€KTa IpaBa, HEraTHMBHO
BIUIMBA€ HA HOr0 CyCNUJIbHO-KOPUCHY AisIIBHICTD Ta/4u
cTpuMye ii po3BUTOK. OIHAK 3a BiJICYTHOCTI 3HAYHOTO
MaciuTady Ta/d9u MacoBOTO BiJITBOPEHHS TaKOTO MIPaBoO-
Cy0’€KTHOTO CTaHy CTOCOBHO OaraTbOX MEpPCOH 3aralb-
HUH cTaH MyOJIiYHOrO MPaBOMOPSAIKY B TaKild cHUTyalii,
SK MPaBUIIO, HE YPAXKAETHCSA, a KOJIO BiJIOBITHUX PU3H-
KiB JUIs IHIIMX CyO’€KTiB IIpaBa € HE3HAYHUM.

3. HagmipHuii o0csr mpaBocy0’ €KTHOCTI YCKIIaIHIOE
peatizaiito BoJii cy0’€KTa Mmpapa, OCKIIbKA CKEPOBaHUN
Ha 00CITyroByBaHHS NPEAMETY IisSUIBHOCTI, HeaJeKBar-
HOTO a00 3a KUIBKICTIO Pi3HOPIIHUX HaNpsAMKiB, a0o 3a
MacitTabom. 37100yTTa CyO €KTOM IpaBa HaJAMIPHOTO
MPaBOCYO’ €KTHOTO pecypcy MO3Ha4YEHe MOPIBHIHO Hal-
OLIBILIOI0 MIPOI0 caMe IMyOIIUHMX PU3HKIB, OCKUIBKU
3aBKIU CYMIIIAETHCA 3 00 €KTUBHO HEBHUIIPABAaHUM
00MEKEHHSIM 00CSTy IPaBOBOi Cy0’ €KTHOCTI 1HIIUX CO-
iaJbHUX JIS4iB.
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Having analyzed current doctrine of civil law, the author can conclude that nowadays researchers are paying
more attention to a deep understanding and study of the general provisions of civil liability of an air carrier in
general and various aspects and problematic issues of it in particular as the issues related to the legal regulation of
an air transportation activity, including responsibility of an air carrier for luggage loss, are crucial for development
of infrastructure.

It should be noted that the sphere of air transportation is characterized by a multiplicity of sources of legal regulation
and the dualism of their system, as they include both acts of national legislation and international legal acts.

Taking into account the fact that loss of luggage, as a rule, is the result of improper performance of the carrier’s
obligations under the contract of air transportation of passengers and luggage, the main form of civil liability
is compensation for damages caused by the loss of luggage. The actual basis of the air carrier’s liability is a
composition of a civil offense, which includes the following elements: unlawful behavior of the carrier; losses due
to such behavior; causation between wrongful conduct and loss; fault of the carrier.

Analysis of the legislation and the practice of its application give grounds to conclude that the norms of the
national legislation on the air carrier’s liability for improper transportation of luggage are consistent with international
acts in the field of air transportation. At the same time, the mechanism for protecting the rights of passengers is
overwhelmed, which does not contribute to the effective and timely recovery of violated rights.

The question of the possibility of getting compensation for non-pecuniary damage caused by the loss of passenger’s
luggage by the air carrier is still open. In author’s opinion, the absence of the norm providing the right to compensation
for a passenger for non-pecuniary damage in the Montreal Convention, the Air Code of Ukraine and, accordingly, in
the Rules for the Carriage of Passengers and Luggage due to loss of luggage cannot be considered enough reason for
concluding that the passenger has no such right. This position leads to a narrow interpretation of the civil liability of the
air carrier for the loss of passenger’s luggage and violation of the right to protection of the passengers.

LuBinbHO-IpaBoOBa BiANOBiIAIBHICTH aBianepeBi3HUKA 32 BTpaTy 0araxy

Conoeiioe bopuc Onezosuu
Macicmpanm 10puoudHo20 Paxyivmenty

Kuiscoroeo nayionanvrnozo ynieepcumemy imeni Tapaca [llesuenka, Yrpaina

Beryn

Ha cydacHoMy erari Mae MicClie akTHBHA IHTErparlis
YKpaiHu y €BpOTNCHChKHI Ta CBITOBHI MPOCTIp, IO Mae
Oe3rnocepe/Hii BIUTMB Ha PO3BUTOK TPAHCIIOPTHOI iH(pa-
CTpyKTypH. Ham3Bu4aiiHO moIIMpeHnM cTae aBianepene-
3CHHS MAcaXUPIB Ta Oaraxy, 0 3yMOBJCHO 3pPY4YHICTIO
Ta IIBHIKICTIO ILOTO BUIY TpaHCTopTy. Ha skaib, Heroin-
(hOpPMOBaHICTh MACAKUPIB HE 3aBKIM A€ iIM MOMIIUBICTh
e(pEKTUBHO 3aXUCTHUTH CBOI IIPaBa y BUITAJIKY iX MOPYIICH-
Hi1. CaMe TOMy aKTyaJbHHMH € ITUTaHHS, [TOB’s13aHi 3 Bifl-
MOBIABHICTIO aBlalepeBi3HUKA 3 3aTPUMKY, BTpaTy 4d
TIOIIKO/PKCHHS Oaraxy.

Cnix 3a3HauuTH, MO cdepa aBianepeBe3CHb Xapak-
TEPU3YEThCS MHOKHHHICTIO JDKEpENl MPaBOBOTO PEry-
JIFOBAHHS Ta TOBIHHICTIO IX CHCTEMH, aJDKE BKIFOYAE B
cebe K aKTH HaIllOHAJILHOI'O 3aKOHOJABCTBA, TaK 1 MIXK-
HAPOIHO-TIPaBOBI akTh. Tak, 10 HAIiOHATHEHHX DKEpel
MIPaBOBOTO PETYJIFOBAHHS aBiallepeBE3C¢Hb CIIIJ| BiTHECTH
[MusinbHuit Komeke Yrpainu', TToBiTpsiHuii komeke Ykpa-

! [uBinbHuii komexe Ykpainu : 3akoH Yipainu Bix 16.01.2003 p. [Cra-
HoM Ha 31.03.2019 p.]. Bimomocti BepxoBHoi Paam VYkpainu. 2003.
Ne Ne 40-44. Cr. 356.
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an?, TIpaBriia TOBITPSHUX MIEPEBE3CHB MACAKHUPIB 1 Oara-
XKy, 3aTBep/pkeHi Hakazom MiHicTepcTBa iHPpacTpyKTypu
Vipaiau Bix 30.11.2012 Ne 735% (mamani Takox — IIpa-
Buiia) tomo. Cepesl MDKHAPOIHHUX aKTiB, SIKI PETYIIOIOTh
BIJIHOCHH IIIOZI0 Bi/INOBIIANLHOCTI aBiallepeBi3HAKA 3a
3aTPUMKY, BTpaTy 4YH IOIIKO/DKSHHs Oaraxy, Hacamiie-
pen cmin HasBard KoHBEHIIO Tpo yHi(iKaIiio JesKux
MPaBMJI MDKHAPOIHKX TIOBITPSIHUX HepeBe3eHs’ (MoHpe-
aJbChKa KOHBEHIIIS), sSka HaOpajia YMHHOCTI JUIsl YKpaiHu
06.05.2009 poky, 3aranbHi YMOBH TIEpEBE3CHb TTACAKUPIB
1 Oaraxy, BCTaHOBJICHI MDKHApPOIHOO acOIIIaIli€r MOBi-
tpsiHoro TpaHcropty («General Conditions of Carriage
(passenger and baggage)», IATA).

JlocmiKeHHIO [IUTaHb [IUBLIBHO-TIPABOBOT
BIJINOBITAJIBHOCTI Yy IIJIOMy Ta aBialepeBi3HU-
Ka 30Kpema TIpUCBsiYeHi okpemi mpani M.M. Arap-

2 Tlositpsiuuii Koxekc Ykpainum : 3akoH Ykpainu Big 19.05.2011 p.
[Cranom Ha 04.11.2018 p.]. Binomocti BepxoBuoi Pagu Yipainu. 2013.
Ne Ne 9-13. Cr. 88.

8 TpaBuiia MOBITPSIHUX MEPEBE3EHb MACAKUPIB 1 Oaraxy : 3aTB. HaKa-
30M M-Ba iHdpacTpykTypu Yipaiuu Bin 30 mucronana 2012 p. Ne 735.
Odim. BicH. 2013. Ne 48. Cr. 378.

4 KoHBeHIist po yHi(iKalifo ASSKHX MPaBUII MIKHAPOAHUX MOBITPS-
Hux nepese3eHb. URL : https://zakon.rada.gov.ua/laws/show/995 594.
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rxoBa, C.C. AuekceeBa, B.l. bBopucopoi, M.l. Bparin-
cekoro, B.B. Bitpsucekoro, O.B. [I3epu, O.C. lodde,
B.B. JIynisa, H.O. Caniaxmerosoi, I.B. Cnacu6o-®daree-
Boi, }O.K. Toscroro Ta IHINX BUJATHUX BUCHHUX. Y TOM
JKE€ 4ac BeJMKa KUIbKICTh MPOOJIEMHUX MUTaHb, MOB’sI-
3aHUX 3 OKPEMHUMH MpOoOJieMaMH LHBIIHLHO-TIPABOBOT
BIJIMOBIIAJIBHOCTI aBiariepeBi3HUKA, B TOMY YHCIHI 1 32
BTpaTy 0araxy, 3aJUIIAI0THCS] HEBUPIIICHUMH.

OTXe, MEeTO III€T CTATTI € aHAJII3 OKPEMHUX MPOOIIeM
[UBIJIHLHO-TIPABOBOT BiJINOBIIATBHOCTI aBianepeBi3HUKA
3a BTpaTy 0araxxy Ta MONIyK NUIAXiB X BUPIIICHHS.

Buxnan ocHOBHOTO MaTepiay

Bigmoeimao 1o ct. 910 LIK Ykpainu 3a moroBopom
MIEPEBE3CHHs TMaca)kupa OmHa CTOpOHA (TIEPEBiI3HHUK)
3000B’s13y€ThCS TIEPEBE3TH JPYTY CTOPOHY (Taca)kupa)
JI0 TYHKTY TIPH3HAUCHHS, a B pa3i 3JaBaHHS Oaraxy —
TaKOK JIOCTaBUTH Oarak IO IYHKTY IPH3HAYCHHS Ta
BHAATH HOTo 0C001, sIka Mae MpaBo Ha ofep KaHHs Oara-
XY, a TTaCaKHUpP 3000B’SI3YETHCS CIUIATUTH BCTAHOBIICHY
IUTaTy 3a MpOi3I, a B pasi 3MaBaHHS Oaraxxy — Takox 3a
HOTro MpOBE3CHHS. YKIAJACHHS TOTOBOPY MEPEBE3CHHS
macakupa Ta 0araxky MmiITBEepIIKYEThCS BHIAYCIO Bij-
MOBIJIHO KBHUTKA Ta Oara)kHoi KBUTaHIIi, GOpMHU SKHX
BCTAHOBITIOIOTHCS BiITTOBITHO 10 TPAHCIIOPTHHUX KOICK-
ciB (cTaTyTiB).

Bimenn  jmeranizoBaHe BHM3HAYEHHS 3aKpilICHO B
[ToBiTpsiHOMYy KOmekci Ykpainu (cT. 98), y sikomy 3a-
3HAYAETHCSI, IO MOBITPSHI NEPEBE3CHHS BUKOHYIOTHCS
Ha IiJICTaBl JIOTOBOPY MiX aBialepeBi3HUKOM Ta raca-
KHPOM a00 BAHTAKOBIIIPaBHUKOM. JloKymMeHTaMu Ha
MOBITPSIHE MIEPEBE3CHHS ITif] Yac IEPEBE3CHHS MACaXKH-
pa € KBUTOK (marepoBuii abo eICKTPOHHHN), a i Jac
MePEeBE3CHHsT peueil sk Oaraxky macaxmpa — OaraxkHa
KBHTAHIIIS (TIarrepoBa ado eJIeKTPOHHA).

uBinbHMI KOJCKC YKpaiHU BU3HAYAE CTPOK JIOCTAB-
Kku Oaraxxy macaxupa. Tak, mepeBi3HUK 3000B’s3aHUI
JNOCTaBUTH Oarak J0 IMYHKTY MPU3HAYCHHS y CTPOK,
BCTAHOBIICHHUH JOTOBOPOM, SIKIIIO iHIIAH CTPOK HE BCTa-
HOBJICHUH TPAaHCIIOPTHUMH KOJIEKCaMU (CTaTyTaMu), iH-
[IMMHU HOPMAaTHBHO-IIPAaBOBHMH aKTaMH Ta IPaBIIIAMH,
10 BUAAIOTHCS BIAMOBIHO 0 HUX, a B pa3i BIACYTHOCTI
TaKHUX CTPOKIB — Y po3yMHuii ctpok (cT. 919 LIK).

VYpaxoByroun, mo BTpara Oaraxy, SK HpPaBHIO, €
HACJIIJKOM HEHAJIEKHOTO BHKOHAHHS IEPEBI3HUKOM
CBOIX OOOB’S3KiB 3a JOrOBOPOM aBiallepeBe3eHHs Ia-
CaXHpiB Ta Oaraxy, BiH NPUTATAETHCS 10 MaHHOBOI
BIMOBIIATBHOCTI Yy (OpMi BIIIKOAYBaHHSI 30UTKIB,
3aM0/isIHUX BTParoro Oaraxy’. MaKTUYHOK ITiICTaBO0
BIJIMOBIIAJIBHOCTI TIEPEBI3HUKA € CKJIAJ I[MBUILHOTO
MIPaBOTMOPYIICHHS, SIKHH BKITIOYa€E B ceOe Taki eJIeMEH-
TH, SIK: TIPOTUIIPABHA MMOBE/IHKA MMEPCBI3HUKA; 30UTKH
SIK HACIIIIOK TAKOi MOBEIIHKHU; IPUIHMHHUH 3B’ 130K MK
MIPOTUIIPABHOIO TTOBEIIHKOIO Ta 30UTKaMH; BHHA TIepe-

5 Casuues [.I1. JloroBop BO3IyIIHOW MepeBO3KH: JICKIHs ISl CTYIEH-
TOB IOPUANYECKOTO (aKyabTeTa TOCyHHBEpCHTETOB. MockBa : M3x1-Bo
Mock. yu-Ta, 1963. 43 c. C. 13.
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BisHHKA®,. YV 3B’SI3KY I3 UM CJIiJ IPOaHAi3yBaTH, SIK
BHU3HAYAETHCS PO3MIp 30MTKIB Ta SIKOKO MIpOIO TIepEBi-
3HHK BIJIIITKOJIOBYE TX.

3arajibHi TIOJIOXKEHHS TIPO BIIMOBIIAIBHICTD MTEPEBi-
3HUKa 32 BTpaTy, HeCTady, ICYBaHHSI a0 MOIIKOIKEH-
Hsl Oaraxy 3akpituieHi y ct. 924 1K Vkpainu. AnHami3
BKa3aHOI HOPMH JIa€ TIJICTABH 3POOHMTH BHCHOBOK IPO
BJIACTUBY JUTS BIZTHOCHH, 110 BUHUKAIOTh Y 3B’ 3Ky 13 BTpa-
TOKO Oaraxy, Mpe3yMIIIi0 BUHH MEPEBI3HHUKA, 3MICT SIKOT
BH3HAYA€ThCs BUIMOBITHO 70 cT. 614 11K Vkpainu. Tak,
TIEPEBI3HUK BI/IMOBIIAE 32 30epEIKCHHS Oaraxxy 3 MOMEHTY
TIPUIHATTS WOTO JI0 TIEPEBE3CHHS Ta JIO BUJIAYl OICPIKY-
BaYeBI, SKIIO HE JIOBE/E, IO BTPaTa, HeCTaua, IICYBaHHS
a00 TIOIIKOKEHHS Oaraxy CTaMCS BHACIIOK 00OCTaBHH,
SIKAM TIEPEBI3HUK HE MIT 3all00ITTH Ta YCYHEHHSI SIKUX BiJT
HBOTO He 3asiexkano. Ciaij] mam’siTaTy, 110 epeBI3HUK Bijl-
TIOBITa€ 3a BTPATy, HECTady, IICYBaHHs a00 TOIIKOIKEHHS
TIPUITHATOTO JIO ITEPEBE3CHHS 0araxy B po3Mipi (JaKTUIHOT
IIIKOITH, SIKIIIO HE JOBEJE, IO IIe CTajIocs He 3 HOTO BHHHL.

BBaxaemo, 1110 OMTFHO 3BEPHYTH yBary Ha 3MiCT IO-
HATTSI Oaraxxy Ta Horo Bujd. Tak, BiIMOBIIHO 10 1. 18 9. 1
ct. 1 TToBiTpsiHOTO KONEKCY YKpaiHu Oarax — e mpeame-
TH, MaifHO Ta iHII OCOOHWCTI pedi macaxupa abo wicHa
EKIIasKy, IO IEPEBO3SATHCS HA OOPTY IMOBITPSIHOTO CY/IHA.

[MoBiTpstHAIT KoIeKe BU3HAYae 3 BHAM Oaraxy: 3apee-
CTpOBaHMi1 Oaraxx, HeCYIPOBOKYBAaHHH Oarax Ta pyqHy
noKNIaxy (He3apeecTpoBaHmii Oarax). Ilin 3apeectposa-
HUM OarakeM CJIiji pO3yMiTH Oarak rmacakupa, MpuiHs-
THI TIEPEBI3HUKOM ITiJI CBOKO BIMOBIIANBHICTD ISl Tie-
PEBE3CHHS Ta CBOEYACHOI JJOCTABKH, HA KU MEPEBI3HUK
oopmuB GaraykHy KBUTAHIIiFO Ta BUIaB OArakHy iCHTH-
¢ixariitay Oupky. Citiji 3BepHYTH yBary, o Oara)xHa KBH-
TaHIiS € YaCTHHOIO KBHUTKA, IO 3aCBIIUY€ TPHAHATTS 10
TICPEBE3EHHS CaMe 3aPEECTPOBAHOIO Oaraxy. Y TOM jke 4ac
HECYIIPOBO/DKYBAHUH Oarax — 1ie 0arax, sSIKuil IpUHHSATO
JIO TICPEBE3CHHS OKPEMO Bifl macaxkupa i opopmiIeHo 3a
aBIaIlifHOIO0 BAaHTAXKHOIO HAKIIAJHOIO, IO € TOKYMEHTOM,
0(hOpMIICHUM BaHTAXKOBIJMPABHUKOM YH IHILIOO OCOOOK
BiJI HOTO IMEHI, SIKHIA 3aCBiUy€ YKIIAJICHHS JIOTOBOPY MPO
TICPEBE3CHHS 1 MPUWHATTS BAaHTAXY JIO IIEPEBE3CHHS HA
YMOBAaX, BU3HAUYCHUX Y TAKOMY JOTOBOpi. PyduHa mokiaxa
(HezapeecTpoBaHui Oarax) — 1e Oarak macaxupa, aKui
i Yac MepeBe3eHHs IepeOyBac B CAIOHI MOBITPSHOTO
CyZHA 32 3rOZIOF0 TIEPEBI3HUKA 1 i/l KOHTPOJIEM HacaXKupa
Ta 3aCBIMYYETHCS CHEIIATBHOO OiPKOIO.

Jns ananizy mpoOieM BiANOBIAANBHOCTI aBiarepe-
BI3HUKA 32 BTparTy 0araxxy BaXKIIMBO BU3HAYUTH MOMEHT
TaKol BTPATH Ta MEXI BIAMOBIAILHOCTI. BifmoBinHO 10
1. 3 masu 3 po3ainy XX VIII [IpaBuit moBITpsSHUX IIepeBe-
3eHb MACAXKMPIB 1 0araxy Oaraxk yBakaeTbCs BTpadeHHM,
SIKIIIO MOTO HE BHSIBICHO 32 PE3yJbTaTaMu PO3LIYKY IIPO-
TroM 21 KajeHIapHOro AHsS 3 JaTH, HACTYIHOI 3a TI€l0,

® Burpsiuckuit B.B. JloroBop mnepesosku. Mocksa : Craryt, 2001.
176 c. C. 34-36.

7 Jloeromnosnos A.A. J[oroBop HEpeBO3KH TPY30B JKEJIE3HOIOPOKHBIM
TPAHCIIOPTOM TIO POCCHICKOMY NpaBy: aBToped. AUC. Ha 3100y TTS HayK.
cTyneHs kaHji. ropua. Hayk : crem. 12.00.03 «I'pakganckoe mpaBo
TPXIAAHCKUI MPOLIECC; CEMEHHOE MPABO; MEXAYHAPOIHOE YaCTHOE Mpa-
BO». Mockasa, 2006. 20 c. C. 4.
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KOJIM Oarasx IOBMHEH OyB NPUOYTH JI0 MiCIIs IPH3HAYCHHSI.
Y Tol e Jac MmepeBi3HUK HAIUICHHUH MTPAaBOM BU3HATH Oa-
TaX BTPAYCHUM, HE YEKAIOYM CIUTUBY 2 1-IEHHOTO CTPOKY.
Came 3 MOMEHTY BH3HAHHS Oaraxy BTPauCHHM IacasKHp
MOJKE TIpe]] SIBUTH TIePEBI3HUKY BIMOTH, III0 BUIIIUBAIOTH
13 JIOTOBOPY MEPEBE3CHHSI.

VY T0if e Yac BINOBIIHO 0 cT. 22 MOHpeaIbChKOI
KOHBEHIIIi BIMOBIIAIBHICTD TIEPEBI3HUKA Y BUITAJIKY 3HH-
IICHHS, YTPaTH, MOIIKOPKEHHSI a00 3aTPUMKHU B IepeBe-
3eHHI Oaraxy oOMmexyetbcss cymoro 1000 creriagbHUX
npaB 3anosuueHHs (npuonmmsHo 1395 momapis CIIIA)
CTOCOBHO KO)KHOTO TACaXKHMpa, 3a BHUHATKOM BHIIA[KIB,
KOJITH TTACaKHp 3p00HB y MOMEHT IIepe/iadi 3apeecTpoBaHO-
ro Oaraxxy MepeBi3HUKY OCOOJIHBY 3asiBy IPO 3aiHTEPECO-
BaHICTh Y JIOCTABIII Ta CIUIATUB J0JaTKOBHUH 30ip. [TomiOHe
TIpaBWIIO 3aKpirwieHo y [IpaBuiiax moBiTPsIHUX epeBE3CHBb
TacaXUpiB 1 Oaraxxy, OJIHAK Mea BiJIIOBITATBHOCTI Tiepe-
BisHHKa Tpoxu Buma — 1131 CII3 (mpubnuzHo 1577 nona-
piB CIIA) (1. 2 miaBa 5 posain XX VII ITpasun).

[izkpecinmo, 10 3 TPUBOIY 3aTPUMKH Oaraxy Iie
iHmre mpasmio. KoMmeHcaris 3a 3aTpUMKY B TIEPEBE3CH-
Hi 0araxxy BCTAHOBITIOETHCS, BHUXOISYU 3 HEOOXIJHOCTI
3a0e3rmeunT Macaxkupa 3acodamu mepmioi morpedu. I3
[I€I0 METOI0 KOMIICHCAIISI MPOIOHYETHCS IacaXkupy B
pasi HempHOyTTsl Oaraky B ITyHKT IPU3HAYCHHS pPa3oM
i3 MacCaKUPOM, SIKIIO IYHKT MPU3HAYCHHS HE € MICIIeM
MOCTIMHOTO MPOXKMBAHHS Macaxupa. Y Oylb-IKoMy pasi
TaKa KoMITeHcallist 00MexyeThest cymoro 50 momnapis CLIA
(abo exBiBasieHTOM B iHINIK BamoTi). OHAK TEPEBI3HUK
HE Hece BiIMOBIALHOCTI 32 IIKOJTY, 3aIOisTHY BHACTIZIOK
3aTPUMKH Oaraxy, sIKIIo JTOBEJIE, IO BiH, HOro CIy>KOOBII
Ta areHTH 3 OOCIYTOBYBAHHS BYKIIIU BCIX 3aXOIiB, SIKi MOT-
71 6 OyTH HEOOXIJIHUMH LTS TOTO, 00 YHUKHYTH IIIKOJTH,
a0bo 110 Ut HBOTO (HUX) OYJI0 HEMOXKIIMBO BXKUTH TaKHX
3aXO/IiB.

BaxnuBo mam’star, IO BiIMOBIIATBHICTD MEpEBi-
3HHUKA B Pa3i EPEBE3CHHS 0araxy i3 3asBJICHOO I[IHHICTIO
BH3HAYAETHCS CyMOFO 3asBJICHOT IIHHOCTI Garaxy®.

SIKIIO BIAMIOBITATBHICTh TIEPEBI3HHUKA 32 HEHAICIKHE
TIePEBE3CHHS B OY/Ib-SIKOMY BHIIAJIKY OOMEKYEThCS peajib-
HUMH 30HTKaMH, TOBECHUMH MACaKHPOM, TO Y BHITAJIKY
TIONIKO/IKEHHST 0araky MaroTh MICIIe JesKi BUHATKH. Tak,
BIZMOBIHO 110 [IpaBuiT MOBITPSIHUX MEPEBE3CHB IMACAKH-
piB i 6araxy (1. 7 masa 3 pozmin XX VIII) nmeperizauk He
Hece BIAMOBINAIBHOCTI 3a Taki BUIM IOLIKOKEHHS Oa-
TaXxy: 371aMaHi KOJNIIIATKa Ta HDKKU Bajli3, CYMOK TOIIO;
3aryOJicHI PEMIHII Ta TETeNbKH;, HEe3HAa4Hl MOTepTOCTI
a00 TONPSATIMHHY, ITOIKO/PKEHHSI SIK PEe3yJIbTaT HaJMiPHOTO
HAITOBHCHHS BAJi3W; TIOIIKO/DKCHHS PYYKH Balli3n abo
CYMKH; TTOITKODKEHHS KPHXKUX pedeil abo MPOIyKTiB, 0
IIBUJIKO TICYIOTHCS; TIOIIKOKEHHS MIPEIMETIB, SIKI HEHa-
JISKHO yITaKOBaHI.

HanzBuwaitHo BasKIIMBAM IIMTAHHSM € BU3HAYCHHS I10-
PSIKY 3aXHCTy TOPYIICHUX aBiallepeBi3HAKOM IIPaB Maca-
sxwupa. [epn 3a Bce macaxupy citij] HaMsITaTy, 1o 'y chepi

8 Besmronpko 1.O. Jlorosip mepeBe3eHHs BaHTaXy MOBITPSHUM TpaH-
CIIOPTOM 3a LUBLUIBHUM TIPABOM YKpaiHH : JUC. Ha 3100yTTs HAyK. CTyIe-
Hs KaHJ. ropua. Hayk : 12.00.03. Kuis, 2005. 139 c. C. 34.
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aBiarepeBe3eHb Ji€ TPE3yMITLIisS HAJIGKHOTO BHUKOHAHHS
TIEPEBI3HUKOM 3000B’I3aHHS 3 ITepeBe3eHHs Oaraxy. Came
TOMY IS €PEKTUBHOTO 3aXHCTy CBOIX MpaB MacaXxupy He
¢t 3Bormikaty. Tak, 10 BUXOY 3 OaraxHOroO BiJUTIICHHS
aeporiopTy BiH IMOBHWHEH 3aCBIMYMTH (DaKT MOPYILICHHS
TIEPEBI3HUKOM 3000B’sI3aHHS IIUISIXOM O(QOPMIICHHS aKTa
Npo HeHaJiexHe TepeBeseHHs1 Oaraxy (PIR — Property
Irregularity Report).

Biamosizso 110 ¢1. 31 MOHpeaibChKOi KOHBEHITIT Y BH-
TaJIKy TOIIKO/DKEHHS Oaraky oco0a, sika Ma€ MpaBo Ha
HOro oTpuMaHHsI, TIOBMHHA HAJIICTIATH TIEPEBI3HUKY Ipe-
TEH31I0 HEralHO IIiCJId BUSBJICHHS IIOIIKODKEHHS W HE
TTI3HIIIe CeMH JHIB i3 JaTH OTPUMAaHHS 3apeeCTPOBAHOTO
Oaraxy. Y BHITaOKy 3aTPHMKH MPETEH3is TOBUHHA OyTH
3asBJICHa HE IMi3HIIIe IBAIIATH OJHOTO ITHS 3 TaTH, KOJIX
Oarax OyB TiepefaHuid y HOro posnopsipkeHHs. [Iperensil
IIOIO BTPATH 0araxy BHCYBAIOTBCS [0 TIEPEBI3HAKA TTICIIS
TOTO, SIK Oaraxk Oy/ie BU3HAHO BTpadeHUM (11. 3 m1aBa 3 po3-
qin XX VIII Tpaswn).

Bynp-sika mpeTeHsis mono HeHaIeKHOTO TIepeBE3CHHS
Oaraxy IOBUHHA OyTH MOJIaHa IIICHMOBO Ta Bpy4eHa abo
BIINIPaBIICHA Y CTPOKH, 3a3Ha4eHl B MOHpealTbChKiil KOH-
BeHIIii Ta y [IpaBriax MOBITPSHUX ITEpeBE3CHb TACAKUPIB
i Garaxy. Jlo nmpereHsii MaroTh OyTH J0MaHi BCi HEOOXiI-
Hi JOKyMEHTH, IO MiATBEPDKYIOTH IpaBa IMacaxupa BH-
Maratd BiJIIKOXYBaHHS 3aJIC)KHO BiJ TOTO, IONO YOTO
BUCYBAETHCS TpeTeH3is. JlokazaMu MOXYTh OyTH KBHTOK
(MapnIpyT-KBUTAHIIIO), (DICKATIbHI YEKH OIUIATH TOCIYT,
KBUTAHIIiS TIPO OIIaTy HAJTHOPMOBOTO Oaraxy, BiJpHB-
HHUM TaJIOH OarakHoi iJeHTU(IKAIIIHOI OMPKH, aKT Mpo
HCHAJI)KHE TIEPEBE3CHHsI Oarax<y, IOBIIKH IO 3aTpUM-
KM Ta 1HIII TOKYMEHTH, IO MOXYTh IIPACKOPUTH PO3TIISIT
MPETCH3IMHIX BUMOT. 3a3HaUMO, IO CyMa MPETeH3I1 Mae
OyTH TOBEICHA MTACAKUPOM.

3BepHEMO yBary Ha BUTIAIKH, KO [IPETEH3IS IIpe’ siB-
JSIETBCST CTOCOBHO YacTKOBO BTpadeHoro Oaraxy. Tak,
KOMIICHCAITisl PO3PAaXOBY€ETHCS, BUXOISTUH 3 BarK BTPaueHO-
ro Oaraky Ta BapTocTi 1 KT BiJIIOBITHO JIO IyHKTY 2 TJIaBU
5 pozainy XXVII Ipasun.

BincytHicTh HamicaaHO! MEPEBI3HUKY IPETEH3il i
9ac MDKHApOMHHX ITOBITPSIHUX MEPEeBEe3CHb IM030aBIIsie
nacaxupa HeoOXiTHOCTI 3BEpTaTHUCS IO Cyly 3 T030BOM
JI0 TICPEBI3HUKA IIOI0 HEHAJIGKHOTO IMEepPEBE3CHHs Oara-
)Y, KpIM BHIIQJIKIB 3aCTOCYBAHHS IIEPECBIZHUKOM OOMAaHY.
BucyBaHHS mpeTeH3ii MI0I0 HEHAJIC)KHOTO MEPEBE3CHHS
Oaraxxy Ha BHYTPIIIHIX peiicax 3M1ICHIOETbCS BIIIOBITHO
JI0 YMHHOTO 3aKOHOABCTBA YKpaiHH.

[To30BKM MpO BiANOBIJAJIBHICT MEPEBI3HUKA MO0
HEHAJIS)KHOTO TMEepeBe3eHHs 0araxxy MaroTh OyTH MofaHi
3a BUOOPOM TO3MBaya 70 CyIy 3a MICLEM peecTparlii me-
PEBI3HHKA, 32 MiCLIE3HAXOKEHHSIM HOro rojIoBHOTO odicy
a00 3a MiCIIe3HAXOMKEHHIM O(icy MepeBi3HUKa, e OyI0
YKJIQIEHO JIOTOBIp MepeBe3eHHs, 3 JAaTh HOro mpuoyTTs
JI0 MICIIA MPU3HAYeHHs a00 3 JaTu, KOJIH TOBITPSHE Cya-
HO TIOBHHHO OyIio mpuOyTH 70 MicLsl MpU3HAa4YeHHs, abo
3 JIaTh, KOJIM MIPUIMHUIIOCS TiepeBe3eHHs. Omke, 11 i€l
KaTeropii crpas TepedaueHa albTepHaTHBHA HiICYIHICTh
3a BUOOPOM HacaKHpa.
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VY pasi SKII0 3HUIICHHS, BTPATH, TOIIKOIKECHHS, 3a-
TPUMKH B TIEPEBE3SHHI Oaraxy Majio MicCIIe ITiJ 9ac mocJi-
JIOBHOTO TICPEBE3CHHSI, MTACAKHP MA€ TPABO TTOAATH MO30B
0 TIEPIIIOTO YM OCTAaHHBOTO MIEPEBI3HUKA, & TAKOXK 1O TIe-
PCBI3HUKA, SIKWI BUKOHYBAaB IEPEBE3CHHS, ITiJI Yac SKOTO
CTaJTNCSl 3HUIICHHS, BTPaTa, IOIIKOUKEHHS, 3aTPHMKa B
TIePEBE3EHHI.

Ciin 3BepHyTH yBary Ha mepemdadeHnii Monpe-
AITBCHKOI0 KOHBEHIIIEIO CICI[IaIbHUM CTPOK TTO30BHOT
JIABHOCTI, IO CTAHOBHUTH 2 pOKH. Tak, 3rimHO 3i CcT. 35
KoHBeH11ii nMpaBo Ha BiIIKOAYBAHHS IIKOIX BTPAYa€Th-
Csl, SIKIIO TI030B TPO BIAMOBIAANBHICTH NEPEBI3HUKA HE
TIO/IAHO TIPOTSATOM JIBOX POKIB 13 1aTh IPUOYTTSI 3a MpU3Ha-
YEeHHSIM 200 3 JIaTH, KOJIM MOBITPSHE CYAHO TIOBHMHHO OYJI0
TpUOYTH, UM 3 JATH 3YIIMHKA [TCPEBE3CHHSL.

CroromHi HaJ3BUYAWHO aKTyallbHUM € TIHTaHHS KOM-
TICHCAITi MOPAJTBHOT IIIKOJTH, 3aBIAHOT ITACAKHPY Y 3B’SI3KY
3 HEBHUKOHAHHSIM TIEPEBI3HIKOM CBOIX 3000B’s13aHb.

Binmosinao 1o ct. 23 1K Vkpainu, nocranou Ilie-
aymy BepxoBHoro Cyny Yipainu «IIpo cyoBy npakTuky
B CITpaBax IpO BIJIIIKOIYBAHHS MOPATLHOT (HEMAHOBOT)
mkomm» Ne 4 Bix 31.03.1995 poxy® i MOPaIBHOKO LIKO-
JIOKO CJTIJT pO3YMITH BTPAaTH HEMAaHHOBOTO XapaKTepy BHAC-
JITOK MOPAJIBbHUX YH (DI3MYHHUX CTpaKIaHb a0d0 I1HIINX
HETaTHUBHUX SIBHIIL, 3aMOMISHUX (HI3UUHIA YU FOPUIMYHIN
0c001 HE3aKOHHUMHU MiIMU a00 OE3ISIBbHICTIO 1HIINX
oci0. Ocoba Mae MpaBo Ha BIIIIKOIYBAHHS MOPAITHLHOT
IIKOJIM, 3aBIAHOI BHACTIZIOK TMOpYyIIeHHs i mpaB. Mo-
pajbHa IIKO/IA TAKOXK TMOJISITa€e B MYIIEBHHUX CTPAKIAHHSIX,
sikuX (pisndHa ocoda 3a3HaNa y 3B’ 3Ky 31 3HUILCHHSIM YH
TIOIIIKOJDKEHHSIM 11 MaliHa.

BaxnuBo miKpecmTy, 1110 MopajibHa KO/ BiJIIIKO-
JIOBYEThCST HE3IC)KHO BiJT MAIHOBOT IITKOJIH, SIKA ITiJJIsIrae
BIJIIIKOTYBaHHIO, Ta HE TIOB’s3aHA 3 PO3MIPOM ITHOTO BijI-
IIKOIYBAHHS, @ PO3MIp T'POIIOBOTO BiIIIKOXYBAHHS MO-
PaJbHOI KON BH3HAYAETHCS CYIOM 3AIISKHO Bill Xapak-
Tepy MPABOIIOPYIICHHS, MOMHU TYIICBHUX CTPa’KIaHb
MOTEpILIol 0COOM, CTYIIeHs BUHM OCOOH, sKa 3aBiana
MOPAJTBHOI IIKOJTH, SIKIIO BHHA € TTiJICTABOIO JUTS BiIIIIKO-
JIYBaHHSI, & TAKOXK 3 YpaxyBaHHAM IHINMX OOCTaBHH, SIKi
MAarOTh ICTOTHE 3Ha4eHHs. [1i7] yac BH3HAYCHHS PO3MIpY
BIJIIKOJTYBaHHS BPAXOBYFOTBCS BHUMOTH PO3YMHOCTI 1
CIPaBEIUTUBOCTI.

Ha xaip, Hi MoHpeabcbka KOHBEHIIis, Hi [IpaBua
TIOBITPSIHHUX IIEPEBE3CHb MACAKHUPIB 1 Oaraxxy He repen-
0a4aroTh MOMKIIMBOCTI KOMITCHCAIIl 3aBIAHOI MACaKHPy
MOPAJIBHOI MIKOAH. 3riHO 3 1. 2 TaBu 2 posaity XXVII
[TpaBui BiANOBIAATBHICTH IEPEBI3HHUKA 33 HEHAJICKHE TIe-
PEBE3CHHS B OYIb-SIKOMY BHTIQIKy OOMEKEHA PealbHUMU
30HTKaMH, JOBEICHIMH TTaCa)KUPaMH.

Taxka mo3uitist MOIIMPEHa 1 B Cy/I0BiH npakTuii. Tak, Bij-
niosiziHO 110 [ToctanoBu BepxosHoro Cyay Bin 17 BepecHs

° TTocranosa [Tnenymy Bepxosroro Cyny Ykpainu «IIpo cynoBy npak-
THKy B CIIPaBax IPO BIAIIKOAYBAHHS MOPAIbHOI (HEMAHOBOI) IIKOIH»
Ne 4 Big 31.03.1995 poky. URL : https://zakon.rada.gov.ua/laws/show/
v0004700-95.
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2018 poky y cipasi Ne 761/46018/16-11° Cyn 3Beprac yBary,
III0 TIPABOBITHOCHHH CTOPIH B TaTy31 MKHApOTHHX aBiare-
PEBE3CHB MACAKUPIB Ta OaraXxy He peryimorThes [{uBimb-
HUM 3aKOHOJIABCTBOM YKpaiHW Ta/a00 3akoHOM YKpaiHh
«[1po 3axuCT MpaB CHOXKUBAYIBY, TOMY IO I1i PABOBITHO-
CHHH BITHOCSATBCS JI0 Taly3i MDKHApPOIHOTO MPHUBATHOTO
TipaBa Ta, BIIMOBIHO, PETYITIOIOThCS CIICIIAIbHOK MiKHA-
PPOITHOFO KOHBEHIII€0, 8 caMe MOHPEaThChKOK KOHBEHITIE0
TIPO YHI(IKAIIIFO ASSKHX MPABHIT MDKHAPOIHHX ITOBITPSIHIX
niepeBe3eHb Bif 28 TpaBHs 1999 poky.

MoHpeanbchka KOHBEHIIisl HE MICTUTB TIOJIOKEHB II0I0
BI/IIIKOTYBaHHST MOPAJIGHOI IIKOAW Y TIPABOBITHOCHHAX Y
rajty3i Mi>KHApOIHOTO TIOBITPSIHOTO IpaBa, MpoTe y 3a3Ha-
YEHUX MDKHAPOITHUX HOPMATHBHUX aKTaX BHUCPITHO BpE-
TYJIbOBYETHCS ITUTAHHSI IIOAO0 (HOPMH, IIIICTaB Ta PO3MIpY
BIIMTOBIIAIEHOCTI aBialepeBi3HMKA B pa3i 3aTPUMKH I1aca-
JKHPIB Ta 1X Oaraxy.

Hopmamu Monpeaibebkoi koHBeHIIIT Ta [ToBiTpsHOTO
KOZICKCY YKpalH!, yMOBaMH JIOTOBOPY MEPEBE3EHHS, YKIIa-
JICHOTO 3 TTO3MBaYaMHU, HE Mepea0aueHo BiAIIKOIYBAHHS
MOpaITBHOI ITKoIH. TakoK 3a3HaYeHO, 1110 MOPATbHA IITKO-
Ila He MO)ke OyTH BH3HAYEHA Ta BIAIIKOIOBAHA, OCKUTHKA
HopMH LIK YkpaiHu He po3nOBCIOIKYFOThCS Ha ITPABOBIJI-
HOCHHH, 1110 BUHUKITH MK CTOPOHAMH, a BUITY FOPHIAY-
Hy ciity Mae MoHpeaibchKa KOHBEHIIS, HOPMaMH SIKOi He
niepen0aYeHo BiIIIKOMYBaHHS MOPAITHLHOI IITKOJTHL.

BiamoBifaipHICTh aBianepeBi3HUKA 3a BKazaHOw KoH-
BCHIII€I0 OOMEXEHA PeaslbHIMH 30UTKaMH, IOBEICHUMHI
nacaxupamu. J{okasiB, IO MiATBEPIKYIOTh BHTpPATH Y
3B’S13Ky 3 (DAKTUUHUMY peaTbHIME 30HTKAMH, TTOB’ I3aHUX
13 3aTPUMKOIO peficy Ta Oaraxxy, Io3uBa4aMHy HE HAJIQHO.

BucHoBkn

AHamiz  3aKOHOJAaBCTBA Ta  MPAKTUKH  HOToO
3aCTOCYBaHHS JAIOTh IMiJICTaBU 3POOHUTH BUCHOBOK, IO
HOPMHU HAI[OIHANIBEHOTO 3aKOHOJABCTBA OO BiIIOBI-
JMATBHOCTI TEpEeBI3HUKA 3a HEHAJICKHE MEPEBE3CHHS
Oaraxy BIAMOBIAAIOTH MIKHAPOJHHUM akTaM y cdepi
aBiarepeBe3eHb. Y TOH jke 4ac MEXaHi3M 3aXHCTy IpaB
MACAXHPIB € YCKIIQJTHCHHUM, IO HE CIIPHSE €(PEKTUBHO-
My Ta CBOEYACHOMY BiIHOBJCHHIO IOPYIICHUX IIPaB.
JucyciiHUM € TUTaHHS MO0 MOMIIMBOCTI BiJIIKO-
IyBaHHS MOPAJIBHOI IIKOAW 32 BTPATy aBiallepeBi3HH-
koM Oaraxxy nacaxkupa. Ha Hamy aymKy, BiACYTHICThb
y Moupeanbcbkiii koHBeHLIl, [IoBITpsSHOMY KoaeKci
VYkpainu ta y I[IpaBunax NoBiTpsSHUX NepeBe3eHb Ia-
caxupiB 1 Oaraxy HOpMH, sika nepeadayae MpaBo Ha
BiJKIIOAYBaHHS MACAKUPY MOPAIbHOT IIKOAU Y 3B’ SI3KY
31 BTparoro 0araxy, He € MiJICTaBOIO JJIsl BUCHOBKY, 1110
B Maca)kupa Take MpaBo BiAcyTHe. JlaHa mo3uuis npu-
3BOJUTH JI0 3BY’KEHOT'O TIIyMaueHHs HUBLIbHO-IIPaBOBOT
BIJINIOBIIaIbHOCT] aBiamepeBi3HUKa 3a BTpaTy Oaraxy
Ta NOPYILICHHS TIpaBa Ha 3aXHCT.

0 Tlocranosa Bepxosmoro Cymy Bim 17 Bepecuss 2018 poky y
cipaBi Ne 761/46018/16-u. URL : http://www.reyestr.court.gov.ua/
Review/77456022.
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Some issues of public administration activity on the realization the right to free elections:
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Solodova Kateryna
PhD Student
Georg-August-University Goettingen, Germany

This paper is devoted to the analysis of some aspects of the activities of public administration in ensuring the
realization of rights to free election and conducting democratic elections based on the practice of the ECHR. To
achieve this goal, the author analyzes numerous decisions of the ECHR, in which the court details such important
aspects as drafting and clarifying lists of voters, ensuring access to polling stations, etc. In order to strengthen the
point of view proposed by the author, the views of international organizations such as the Venice Commission, the
Organization for Security and Cooperation in Europe on the organization of a public administration of proper and
just voice will be considered.

The author notes that the ECHR stops its attention on such vulnerable categories of people whose rights to free
elections are most often violated by national authorities: representatives of national minorities, persons with special
health needs, prisoners, persons abroad.

The result of this study is the selection of criteria used by the ECtHR in the analysis of specific situations in which
the rights of individuals to free elections were violated. The author shares the opinion of the ECtHR and comes to
the main conclusion that it is a division of forming and updating electoral lists is a shared obligation of both the
state and the citizens. Keywords: hierarchy of sources of law, types of international sources of law, international act,

European Convention of Human Rights, European Court of Human Rights.

The information provided by author forms a large array of requirements for the compilation and refinement of
the voter list, which, in the absence of special legislation in Ukraine - the Electoral Code — becomes an integral part
of the source base of the activities of the public administration.

OxpeMi NUTaHHA AiAIBHOCTI cy0’eKTiB My0aivHOI aqMiHicTpanii moxo peanizanii rpoMaasHaAMu
npaBa Ha BiIbHi BUOOpH: NMpakTHKa €BpomneiicbKoro cyny 3 Npas JIOAUHA

Conooosa Kamepuna IOpiiena
acnipanm

T'emmincencoxuii ynieepcumem imeni I eopea-Aszycma, Himeuuuna

Beryn

VY mporeci JOTpUMaHHS MyOJiYHO aMiHICTpa-
€I €BPOMEHCHKUX CTAHMAPTIB Ta JOCSITHEHHS
CIIPaBXHBOTO PIBHS JIEMOKpATii BaroMoro 3HauCHHs
HaOyBarOTh MIKHAPOJIHI JIKEpena mpasa, IieHTpaibHe
MicIle B cHCTeMi sIKUX Tocigae KoHBeHIIis Tpo 3aXucT
MpaB JIFOJJMHU 1 OCHOBOTIOJOKHUX CBOOOJN (Hamaii —
€KIIJI) Ta mpakTrka €BpONEHCHKOTO CyIy 3 ITPaB JIF0-
nuan (Hagami — €CIJI) sk i1 HeBix eMHA YacTHHA.
Ha ¢oni ocraHHIX CyCHITBHO-TIONITHYHUX TOAIH,
o BiOyBarOThCs B YKpaiHi, Jefani Oibll akTyalb-
HHUM CTa€ TUTAHHS TMPOIEAYpU MPOBEIACHHS BHOO-
piB. IIpaBo Ha BinbHI BHOOPH MependaueHO CTATTEIO
3 IIporokony Ne 1 mo €KIIJI. BinblricTe HayKOBIiB
BUCJIOBIIOIOTH JYMKY, 1[0 3a3HAa4€Ha CTATTS Biapi3-
HseTbes Bin iHmux craredt €KIIJI Ta mporokoiiB 1o
Hel, OCKUIBKH 11 c(HhOpPMYITHOBAHO HE CTIUIBKH 5K ITPABO
KOKHOI 0COOH, CKUIBKH Yy BUTIISAII 3000B’sI3aHHS JIep-

! TIporokon 10 KOHBEHIii Mpo 3aXMCT MpaB JIFOAMHH i OCHOBOIIOJIOXK-
Hux cobox: ITporokon, MixHapomuuii nokymeHt Bia 20.03.1952 p.
Ne 994 535. Ocpiniinuii Bicauk Ykpainu. 2006. Ne 32. C. 453.
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’KaBU TIPOBOAMTH BHOOPH, sIKi 3a0e3MeuyBaTHMYTh
BiJIbHE BOJICBUSBJICHHS HAPOIy?.

[Toromkyrounch i3 TakOK MO3UINEI0, 3YMUHHUMOCS
Ha OKPEMHMX acIIeKTaX JiSUIHOCTI Cy0’ €KTiB MyOmiuHOT
aZMiHicTpaii oo 3ade3neueH s pearizalii rpomas-
HaMHM HAJAaHUX IM IpaB Ta MPOBEICHHS AEMOKPATHUYHUX
BUOOPiB Ha ocHOBI npakTuku €CIIJL, 110 i BU3HaYaTume
MeTy CTaTTi.

BuxJiag ocHoBHOro MaTepiaiy

Poznin I1I Konctutynii Ykpainu BH3Hauae OCHOBHI
rapaHTii NpoBeieHHS BUOOPIB Ta pedepeHayMy. 3TiqHo
3i crarrero 71 Koucrutynii Yipainu® npaBo Ha BinbHE
BOJICBUSIBIICHHS € (DyHJAMEHTAIbHUM KOHCTUTYIIITHUM
MIpaBOM TPOMAJIIH YKpaiHH, a MOro 3aXMCT HaJEeKUTh
JI0 TOJIOBHHUX 000B’s13KiB epxaBu. [lopsaok peanizarii
BKa3aHOTI'O IIpaBa PENIaMEHTY€EThCS K 3aKOHaMU YKpai-

2 BoprHoscbka 3. [TpaBo Ha BiibHI BUGOPHU B MpakTHIli €BPOIEHCHKOrO
cyay 3 npaB JoauHu. BicHuk JlepxaBHoi cyoBoi aaMiHicTparii Ykpai-
Hu. 2012. Ne 3(24). C. 81-84.

% Koncrutyist Ykpainu : cranoM Ha 1 Bepec. 2016 p. : Bianosigae oditr.
TekcTy. Xapkis : IIpaso, 2016. 82 c.
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HU (Hanpukiaa, 3akoH Ykpainu «I1po BHOOpH HApOTHUX
neryTariB Ykpainm»?), Tak i akraMu OKpeMuXx cy0’ eKTiB
myOJIiYHOT aaMiHICTpallii, ki 3000B’s3aHi CIPUSITH pe-
amizarii Ha3BaHUX MpaB. B ocTaHHLOMY BHTIAJIKy MOBa
Wne, 3okpema, mpo LleHTpanbHy BHOOpPYY KOMICIFO.
AHai3yl0un TpaBOBUI CTaTyc AaHOTO OpraHy, MOKHA
JUUTH BHCHOBKY, 1110 HOTO TIOBHOB)KEHHSI IMOIIAPIOETh-
cs1, 30KpeMa, i Ha Taki cepH, K CKIIaJIaHHS Ta BEICHHS
CIHMCKIB BUOOPIIIB, (POPMYBaHHS Ta KOHTPOJIb JisIIbHO-
cTi BUOOpYMX KOMICiH TOIIO®, peasi3yioun sKi, BiH Ii€
SIK ¢y0’€KT TyOJIIYHOTO aJMIiHICTPYBaHHS, SIKHH BiJIO-
BimHO J10 cTtarTi 19 3akoHy Ykpaiau «IIpo BHKOHaHHS
pilleHh Ta 3aCTOCYBAaHHS MNPAKTHKH €BPONEHCHKOTO
Cy/y 3 MpaB JIOAMHN»® 3000B’s13aHNMIT 3aCTOCOBYBATH Y
cBofiii gisutbHOCTI npakTuKy €CIL, 30kpema, i 3ragany
e crartio 3 [Ipotoxomy Ne 1 o €KIIJI. Posrstaemo
nosutiiro €CIJI Ha mpeMeT HATBHOCTI BUMOT Ta MOX-
JIUBUX OOMEXKEeHb TPOMAJISIH y 1X peaizamii nmpaBa Ha
BUTbHI BUOOPH.

Binmosimao 1o crarti 3 3akony Ykpainu «IIpo Jlep-
JKaBHUH peecTp BHOOPIIIBY», OTHOI i3 3acajl BEJICHHS
peecTpy BHOOPIIIB € HOTO MOCTIHHICTB, 10 Tepeadadae
BIJICYTHICTh BCTaHOBJICHOTO 3aKOHOJIABCTBOM CTPOKY
Horo (hyHKIIIOHYBaHHSI HE3aJICXKHO BiJl CTPOKIB MPOBE-
JICHHS BUOOPIB UM pedepeHIyMiB, a TAKOXK MOCTIHE (B
MeXaxX CTPOKIB, YCTAHOBJICHHX 3aKOHOM) 30epiraHHs
MEePCOHANBHIX JaHUX peectpy. [luranus cramoro mia-
X0y HE TUTBKH JI0 JaHUX PEECTpY, a i, y IepIry depry,
JI0 TIOPSOKY HOTO CKIIANAHHS, € BaYKJIMBHM ITHTAHHSIM,
Ha SIKOMY B OJHOMY 3 DiIlIeHb aKIICHTYBaB CBOIO yBary
# €CI1JI, moxmaBIIy BiAIOBIIAILHICTE 32 CKIIAJaHHs Ta
YTOYHEHHS CIIMCKiB BUOOPIIIB HE TUTHKU HA OPTaHH BIIa-
IIF, a f Ha cCaMUX TPOMaJsTH. 30KpeMa, y BHIAJIKY, KON
TpaBwWiia CKJIaJaHHS CIHCKIB BHOOPIIB OyJIM HECIOMi-
BaHO 3MiHEHI 3a Micsib 10 Bubopis, €CILI moromus-
csl, III0 HOBA CHCTeMa peecTparlii He Oyiia J0CKOHAJIOKO,
OJIHAK BOHA I ¥ Hastana OLTbIIOT Bard ToMy (hakTy, IO
OpTaHH BJIIY HE TOKJIAIH XKOTHHUX 3yCHIIb, 00 3po0u-
TH HOBI CNUCKK OUTBIN cripaBemuBuMH. [IpoTe mepen
BHOOPYHMH OpTaHAMU ITOCTAJIO 3aBIAHHS YCYHYTH O4e-
BUHI HEHOJIKN Y BUOOPYUX CIUCKAX y Y)KE CTHCIHU
TEPMiH, Y TIOCTPEBONIOMIMHIA MOMITUYHIA CUTyarlil, a
TOMY OYIKyBaTH BijJ BUOOPYUX OPraHiB i7i€albHOTO pi-
IICHHS HAKjIalo O Ha HUX HEMOCWIBHUHI Ta HEmoTpio-
Uit Tsarap. Ha nymxy €CILI, came BuOOpII MOBHHHI
Oy TIEpEeBIPHUTH, IO iX OYyJI0 3apeecTpoBaHO, Ta 3a
HEOOXiTHOCTI BUMaratu Oy/Ib-sKOTO BHIIPABICHHS .

4 TIpo BUOOpM HApOAHMX JeNyTaTiB YKkpainu : 3akoH YKpaiHu Bij
17.11.2011 p. Ne 4061-VI. Odiuiitamii Bicank Ykpainm. 2011. Ne 97.
C. 16.

3 [1po LlenrpanbHy BubGopdy koMicito : 3akon Yrpainu Bix 30.06.2004 p.
Ne1932- VI. T'onoc Ykpainu. 2004. Ne 125.

¢ [Ipo BHKOHAHHSI pillleHb Ta 3aCTOCYBaHHs PAKTHKH €BPOIEHCHKOr0O
cyny 3 mpaB JoAuHK : 3akoH Ykpainu Bix 23.02.2006 Ne 3477-1V. Odi-
wiifHuit BicHUK Ykpainn. 2006. Ne 12. C. 16.

7 European Court to Human Rights’ Decision “Georgian Labour Party
v. Georgia” from 08.07.2008, case 9103/04, §§ 82-83. URL : https://
hudoc.echr.coe.int/eng#{%22fulltext%22:[%22\%22CASE%200F%20
GEORGIAN%20LABOURY%20PARTY %20v.%20GEORGIA\%22%22
1,%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22C
HAMBER%22],%22itemid%22:[%22001-87446%22]}.
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1100 BU3HAYEHHSI OCHOBHOT'O TsIrapsi epeBipKu Ta
JTOBEJICHHST MOKJIMBOCTI peajizyBaTH aKTHBHE BHOOP-
4e MpaBo, siKe MOKIJIaJieHo Ha camoro Bubopis, €CITJI
PO3IIIsiIae i 3aKOHOAABYO BCTAHOBJICHI BUMOT'Y JIepIKa-
BH II[0/I0 TOTO, XTO HAJ(IJICHUH MPABOM T0JIOCY Y IPUH-
i, byab-sike BIAXUICHHS BiJl TPUHIUITY 3arajibHO-
ro BUOOPUOTO IpaBa MOXE IMiIIpPBaTH JEMOKPATHIHY
JIHACHICTh 3aKOHOJIABYOTO OpraHy, 10 OOMpAaEThCs, 1
OPUIHATHX HUM 3aKOHIB. OTXKe, BUKIIOYEHHS Oy/ib-
SKUX Tpyn abo KaTeropid HaceJeHHsS MOBUHHO OyTH
Y3rO/PKEHO 3 OCHOBHMMHM IiIsiMu ctatTi 3 [Iporokomny
Ne 1 mo €KIIJI®. Hampukiam, BBeAEHHS MiHIMalbHO-
ro BiKy MO)ke OyTH Tiepe0adeHo 3 MeTor 3abesre-
YeHHS 3pII0CTI THX, XTO Oepe y4acTb y BHOOPUOMY
nporeci, abo, B JIeAKUX BHUIAJKaX, MPaBO MOXe OyTH
MPUCTOCOBAHE JI0 KPUTEPIiB, TAKUX SK MICIIe MPOKH-
BaHHs, JUIS BUSIBJICHHsI 0C10 13 JOCHTh TPUBAIUMHU 200
TICHUMH 3B’S3KaMH Ta 3aIlIKaBJICHICTIO Y BiIMOBIIHIN
kpaini®. €CIII migkpeciroe, o IpaBo ToJ0CyBaTH K
«aKTUBHUI» €JIeMEHT IpaB 3a crarreio 3 [Iporokomy
Ne 1 o €KILT ue € npusineem®®. [HmmMu ciioBamu, B
JIEMOKpATHYHIN fepxkaBi 21-ro cTOMITTS B pas3i CyMHi-
BiB III0JI0 MOXIJIMBOCTI MEBHOT KaTeropii 0cib 4u okpe-
MOrO TPOMaJSIHUHA MAaTH MPaBoO roJ0Cy Ha BUOOpax,
TakKuM 0co0aM TOBMHHA OyTH HajaHa MOXXJIHBICTh
rOJIOCYBATH, 3BAXKAKOYM HA TaK 3BaHY «IIPE3YMIILIiIO
BKJIFOYCHHSI B TPOLIEC TOJIOCYBAHHS», MPOTOJIOIICHY
€CIIY. Byap-sike 3arajbHe, aBTOMAaTHYHE 1 HE3HAYHE
BIIXWJICHHS BiJI MPUHITUITY 3arajJbHOr0 BHOOPY MiapH-
Ba€ JEMOKPATHYHY JICTITAMHICTH 00paHOTr0 3aKOHOIaB-
4oro opramy i #foro 3akoHis?.

Tpeocmagnuru HAYiOHATbHUX MEHUUH

BaxxnmuBicTh mHpokoi ydacTi y BCix chepax KHT-
TS OKPeMHUX MNPEACTABHUKIB HAIIOHAIBHUX MCHIIHH
Oyma BuzHaHa Opranizainiero 3 Oe3MeKH 1 CHiBpO-
oitHunrBa B €Bponi (OBCE) sk HeBia’eMHa YacTH-
Ha peaJi3amii NPUHIMIIB HAJIECKHOTO BPSIYBaHHS Y
TUTIOPATICTHYHOMY CYCIUIBCTBI. BepXoBHHI Komicap

8 European Court to Human Rights’ Decision “Aziz v. Cyprus” from
22.06.2004, case 69949/01, § 28. URL : https://hudoc.echr.coe.int/
eng#{%22fulltext%22:[%22aziz%?22],%22documentcollectionid2%
22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22item
1d%22:[%22001-61834%22]}.

° European Court to Human Rights’ Decision “Melnychenko v. Ukraine”
from 19.10.2004, case 17707/02, § 56. URL : https://hudoc.echr.coe.int/
eng#{%22fulltext%22:[%22\%2217707/02\%22%22],%22documentcoll
ectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%2
2itemid%22:[%22001-67100%22]}.

0 European Court of Human Rights’ Decision “Sitaropoulos and
Giakoumopoulos v. Greece” from 15.03.2012, case 42202/07, §71. URL :
https://hudoc.echr.coe.int/eng# { %22 fulltext%22:[%2242202%22],%22d
ocumentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMB
ER%22],%22itemid%22:[%22001-109579%22]} .

1 European Court of Human Rights’ Decision “Sitaropoulos and
Giakoumopoulos v. Greece” from 15.03.2012, case 42202/07, §67. URL :
https://hudoc.echr.coe.int/eng#{ %22 fulltext%22:[%2242202%22],%22d
ocumentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMB
ER%22],%22itemid%22:[%22001-109579%22]} .

2 European Court of Human Rights’ Decision “Sitaropoulos and
Giakoumopoulos v. Greece” from 15.03.2012, case 42202/07, §68. URL :
https://hudoc.echr.coe.int/eng# { %22 fulltext%22:[%2242202%22],%22d
ocumentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMB
ER%22],%22itemid%22:[%22001-109579%22]} .
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OBCE€ y cpaBax HaIlOHAJIBHIUX MEHIIWH 3asBUB, 10
OJIMH 13 MOKAa3HUKIB PIBHS TUTFOPATI3MY 1 JIeMOKparii
CYCHIIBCTBA 3QJICKUTH BiJ] CTYIEHS ydacTi 0ci0, mo
HaJIe)KaTh J10 HAIIIOHAIBHUX MCHIIWH, Y PI3HUX cde-
pax >KHTTsI. MapriHamnizaiis oci0, o Hale)kaTh 10
HaIllOHAJIBHUX MEHIIUH, Y COMIaIbHO-eKOHOMIYHOMY
JKUTTI TAKOXK Ma€ 3HAYCHHS I KpalHW B IIJIOMY, 3
PHU3UKOM BTPAaTH 1X BKJIAIy Ta JOJATKOBHX BHECKIB Yy
CycninbeTBOY. BKIIIOYEHHS Pi3HUX TPYI HACEIEHHS B
JIep>KaBHI IPOIIECH € CAMOIO CYTHICTIO ITpaBa Ha BiJb-
Hi Bubopu'®. I cripaBa B JaHOMY BHITaKy HE B TOMY,
KOTO B KIHIIEBOMY IiJICYMKY 00epe HapoJ, a B TOMY,
10 MOJITHYHA CHCTEMa 3a TAKMX YMOB Oyle BIIbHOIO
BiJl IMCKPUMIHAIII1, aJ)Ke BOJIO HApOJy MOXKHA ITOYY-
TH TUTBKH Yepe3 3arajibHe Bubopue mpaso'>. Y mpomy
BigHomenHi €CIIJI mocTaHOBHB, IO TPUHIUI PiB-
HOTO CTaBJICHHS 3 yCiMa rpoMajsiHaMH B MOKIIUBO-
CTI 3JIHCHEHHS iX MpaBa rojocyBaTH i 0aJI0TyBaTHCs
Ha BUOOpax Mae «IepUIOpsAHE 3HAYCHHS» B CHUCTE-
Mi €KIIJI, ocKinbKM BOHA 3aKpIIIOE XapaKTepHUH
MPUHIIMIT JeMOKpaTii's.

[Ipaxtuka €CIIJI moka3sye, 10 JHCKpUMIiHAIIN-
HUM BBXKAEThCS Oy/Ib-IKUI 3aKOH TIPO BUOOPH, SIKUI
3a00pOHsE OKPEeMHUM 0CO00aM TOJIOCYBaTH Ha CBIW BHU-
0ip BUKIIOYHO 32 O3HAKOK CTHIYHOTO MOXOJKCHHS,
aJKe MPaBO TrOJIOCY OJHAKOBO MOUIMPIOETHCS HA BCiX
JIIOZIEH, HE3aIEKHO BIJ iX ETHIYHOTO IOXOJKCHHS.
MOXIIHBICTh BIJIBHO KOPHUCTYBATHUCS CBOIM IIPaBOM
TOJIOCYy € OCHOBOKO CydYacHOI KOHIICMIii TpOMaJisiH-
CTBa B JIEMOKPAaTUYHOMY CYCHUIbCTBI. Ile mpaBo piB-
HOIO MIpOIO TIONTUPIOETHCS HA BCIX TPOMAJISH JePKaBU
HE3JIC)KHO BiJl IX €THIYHOT IPUHAJIS)KHOCTI, pacH, pe-
Jnirii a0o Oyzb-SKOTO IHIIOTO BU3HAYAIBLHOTO YMHHHM-
ka'’. Hanpuknax, €CILI BcranoBus, mo KoHcTuTy-
uis bocHii 1 I'eprieroBunu mopyirye il 3000B’si3aHHS
3a €KIUIL. V pimenni «Sejdi¢ and Finci vs. Bosnia
and Herzegovina» Oyyio MOCTaHOBJICHO, IO BHKIIIO-
YeHHS MEHIIMH 3 aKTHBHOI y4acTi y BUOOpax He Mae
00’€KTUBHOTO 1 JIOTIYHOTO OOIPYHTYBAaHHS 1 TOMY CY-

¥ High comm’r on national minorities, the lund recommendations on the
effective participation of national minorities in public life. Organization
for Security and Cooperation in Europe (OSCE). 1999. 11, 22. URL :
https://minorityrights.org/wp-content/uploads/2015/03/Intervention-
final-version.pdf.

!4 European Court of Human Rights’ Decision “Hirst v. the United
Kingdom” from 06.10.2005, case 74025/01, § 59. URL : https://hudoc.
echr.coe.int/eng#{%22fulltext%22:[%22hirst%22],%22documentcollecti
onid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22ite
mid%22:[%22001-70442%22]}.

!5 European Court of Human Rights’ Decision “Zdanoka v. Latvia”
from 16.03.2006, case 58268/00. § 115¢c. URL : https://hudoc.echr.coe.
int/eng#{%22fulltext%22:[%22\%22CASE%200F%20ZDANOKA %20
v.%20LATVIA\%22%22],%22documentcollectionid2%22:[%22GRA
NDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-
72794%221}.

' European Court of Human Rights’ Decision “Mathieu-Mohin and
Clerfayt v. Belgium” from 02.03.1987, case 9267/81. § 50. URL : https:/
hudoc.echr.coe.int/eng#{ %22 fulltext%22:[%229267%22],%22document
collectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22]
,%22itemid%22:[%22001-57536%22]}.

17 Protocol No. 12 art. 1. Charter of Fundamental Rights of the European
Union. ]
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nepeunts €KIIJI, sxa 3ab0opoHse aucKpuMiHaiiio'®,
KonctuTymiitHa cTpykTypa, sika 3a00pOHs€e 3HaYHIN
YaCTUHI HACEJICHHS TOJOCYBaTH 3a WICHIB 1X BIACHHUX
eTHIYHUX rpoma, nopyurye EKIJI. Taki 3axonu € nuc-
KpUMIiHAIIWHAMU 1 cynepedars KonmeHrareHcbKuM 30-
0OB’SI3aHHAM Ta IHIIMM Mi>KHAPOIAHUM cTaHgapTam?®,

Ocobu 3 ocobnusocmsamu 300po8 s

Sk BuszHano Benewniiicekoro xoMmiciero B Koxexci Ha-
JIGKHOI MPAKTUKW, HA MPAKTUI y BHOOPUMX CIpaBax
JISSIK1 KpaTlHH MOXKYTh HaKJIQJaTH OOMEXKEHHS Ha TPaBo
TOJIOCY JJISl JTFOICH, SIKI MArOTh ICUXIYHI pO3JIaJy Ta B
HaJIOKHOMY (HaiJacTile CyJOBOMY) TOpPSIIKY BH3HA-
Hi Hemie3naTHUMHK. 3azHaunMo, mo y npakrtui €CIJT
HaBps YM MOXKHA 3HAWTH BEJIMKY KUIBKICTH CIIpaB, IO
CTOCYIOThCS BTPATH MpaBa ToJioCy, L0 BUILIMBAE 3 PO-
3yMORBOI Hermpare3narnocti. [Toka3oBoro, BTiM, € crpa-
Ba «Alajos Kiss v. Hungary». 3a marepianamu cripaBu,
3asBHUK TIepeOyBaB i YaCTKOBOIO OIIKOKO IMICHIS TOTO,
sk OyB BU3HAHMI CTPAXKIAIOYMM BiJl MaHiaKalbHOI je-
npecii, 3 TNEepIOMYHOI AarpeCHBHOIO ITOBEIIHKOIO Ta
OespimnoBianbHicTI0 3 rpommuma. €CIIJI pomyckae,
0 Mipa 1030aBJeHHS BUOOPUOro TpaBa TepeciryBa-
JIa 3aKOHHY METY, a came 3a0e3IeUeHHsI TOro, 10 TUTbKH
TPOMAJISIHY, 3]IaTHI OIIHIOBATH HACIIJIKWA CBOIX PIllIeHb 1
MIPUAMATH CBIJIOMI Ta BUBa)XCHI PIIICHHS, MOIVIH OpaTu
y4acTh y TpOMajIChbkux crpaBax. OHaK BiH 3a3Hauae,
0 OOMEXEHHSI He PO3PI3HSUIO 0cCi0, sKi mepedyBarTh
1T TIOBHOKO OITIKOO 1 YAaCTKOBOT OIMIKO0, 1 TOPKHYJIOCS
3HAYHOI KIILKOCTI JIrozieid. Xo4a BiH BU3HAE, 110 BCTAHOB-
JICHHS TIOPSIIKY OI[HKH MPUIATHOCTI JUISl TOJIOCYBAHHS
JYILIEBHOXBOPHX BIJIHOCUTHCS Ha PO3CY/l HAIIOHATIBHOTO
3aKOHOJIABIISA, Y CIPaBi 3asBHUKA BiJICYTHI JaHi Mpo Te,
[0 YTOPCHKHI 3aKOHOJABEIlb KOJUChH OIIHIOBAB KOHKY-
pyrodi inTepecu ado MponopLiiHicTs 0OMexkeHHs .2

3a3HayMMo, 110 XOYa 1HOJII MMUTAHHS, 110 CTOCYHOTh-
cs1 BuOopyoro mpasa, posnsaartees €CI y pamrax
IHIINX CTaTeH, Iie, THM HE MEHIII, 1a€ HaM MOYKJIMBICTE
no0ayuTH JIOTIKY MOOYIOBH MpaB, 3a3HaucHux €KIIJ y
IIJIOMY, B TOMY YHCIIi i BHOOPUYHUX MPaB Ta CIOco0iB ix
peamizamii. Tak, y cnpasi «Motka v. Poland» 3asBHuK
CTPaX/aB CEPHO3HUMHU (DI3UYHUMH BajJaMH 1 MIT Iie-
pecyBaTHCS JIMIIEC B 1HBAIIHOMY BI3KY, Yepe3 IO He
3MIr IOTpanuTH Ha BuOopuy ainbHuUIo. €CI1JI 3BepTae
yBary Ha Takui (akt: sk OyJi0 BiJI3HAYCHO TOJBCHKH-
MH CyJaMH, 3asBHUK HE T0Ka3aB, 110 BiH HE 3Mir OU
CKOPHCTATHCS JTOTIOMOTOK 1HIIUX OCI0 JJIs TOTo, Moo

'8 European Court to Human Rights” Decision “Sejdi¢ and Finci vs.
Bosnia and Herzegovina” from 22.12.2009, case 27996/06. URL : https://
hudoc.echr.coe.int/eng#{ %22 fulltext%22:[%22Sejdi%C4%87%22],%22
documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAM
BER%22],%22itemid%22:[%22001-96491%22]}.

¥ Commentary on the Effective Participation of Persons Belonging to
National Minorities in Cultural, Social and Economic Life and in Public
Affairs. Council Of Europe, Advisory Committee on the Framework
Convention for the Protection of National Minorities. 27.02.2008.
ACFC/31DOC(2008)001. § 5.

2 European Court of Human Rights’ Decision “Alajos Kiss v.
Hungary” from 20.05.2010, case 38832/06. URL : https://hudoc.echr.
coe.int/eng#{%22fulltext%22:[%22alajos%?22],%22documentcollection
1d2%22:[%22GRANDCHAMBER%22,%22CHAMBER %22],%22item
1d%22:[%22001-98800%221}.
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MOTPAITUTH Ha BUOOPUY JAUIBHUITO. Y TIM, OCKapKyBaHa
CUTYaIIlis CTOCYBaJacsi OJMHUYHOTO, BiTOCOOJICHOTO BU-
MaJKy, Ha BIIMIHY BiJl HU3KH ITEPEIIKO apXiTEKTypHOTO
a00 I1HIIOTO XapakTepy, 10 3aBaXKar0Th 3asBHUKAM, 1110
CTpaXIarTh (I3WYHUMHU BaJaMH, PO3BUBATH CBOIi BiJ-
HOCHHHM 3 1HIIMMH JIFOJbMH 1 13 30BHIIIHIM CBITOMZ.

Ocobu, wo 6i00ysaromv NOKAPAHHs 8 MICYIX NOo3-
basnenHs 6oni

3nauna wactuHa npaktuku €CIJI mpucssiuena -
TaHHSIM TPAaBOBOI periaMeHTallii mpaBa royiocy yB’si3-
HeHHX. He 3aBXau JIerko BH3HAYHUTH, YU TIEPECIiTye
M030aBJICHHS BOJII B’SI3HIB 3aKOHHY METY, TOMY IO IIe
CTOCY€EThCS K €JIEMEHTIB IMOKapaHHs, Tak 1 BHOOpUYOT
CHCTEMH OHOYAacHO. HamaHHsI MOYKIINBOCTI YB  I3HCHUM
ocobaM pealtizyBaTH iXHI MOJITHYHI MpaBa Mepeciiaye
pi3Hi miti. Hanpukian, BenukoOpuTaHis TaKUM YHHOM
MparHe 3MIIHUTH TPOMAJSTHCHKY BIAMOBIAAIBHICTD 1
MOBary 0 MPaBOMOPSIKY, IO B IMOJATBIIOMY IPU3BO-
JIUTH 0 3ar00irands 3JI04MHHOIL AisuibHOCTI. CX0XKi il
TepecIiAyOThCs i ITaniero: 3amodiranHst 3JI0YMHHOCTI,
MiATPUMAHHS BEPXOBEHCTBA 3aKOHY 1 3aXUCT JIEMOKpa-
THYHOTO pexkumy??. JIoriky 1mosumii GiIBLIIOCTI CymIiB
Benmukoi manatu €CIJI MokHa y3aralbHUTH TaKUM YH-
HOM: TT030aBJICHHS TpaBa ToJIOCY yB’S3HEHHX, IO BXKE
1 TaKk BIJKUHYTI 32 MEXIi IPOMaJITHCHKOTO CYCITiIbCTBA,
MepenKopKae X MalOyTHIM peajgamnTaiii, IMmiICHIIOE
MOYYTTS 130JbOBAHOCTI BiJI PEINTH CYCHIBCTBA, B SKE
BOHH PaHO YH Ii3HO MOBEPHYTHCAZ,

€CILI Haromomye, mo Oymb-sKi 0OMEKSHHSI TIpaBa
TOJIOCY MalOTh BCTAHOBIIOBATHCS] BUKIIIOUHO i3 3aKOH-
HOO MeTor 1 OyTu mpomopuidHumu id. Taki oOme-
JKCHHSI HE IMOBWHHI CyNepeyuTH CBOOOII BHPAKECHHS
MOMJISAIB JIFOMUHU caMe y YacThHi 11 OayeHHs CKIa-
Iy 3aKOHOJABYOTO OpraHy. I|HIIMMHU cloBaMH, BOHHU
MOKJIMKAHI CIPUSTH, a HE CYNepeunuTH 3a0e3MeueHHI0
MMOBHOTH Ta JIEBOCTI BHOOPUOTO TpoIIecy, SIKUi Ma€e 3a
METy BCTAHOBJICHHS BOJII I'pOMAJSH MIIIXOM HaTaHHS
M 3arajgpbHOTO BHOOpUYOTO TpaBa. Posmisgatoun nuran-
Hs TIPO TaKy KaTeropiro IpOMaJIsiH, SIK 0COOH, 3aCy/KEH1
1o no30aenenHs Boii, €CIIJI Haromocue Ha TOMY, IO
BOHH TIPOAOBKYIOTH KOPHCTYBaTHCS B LIIOMY BciMa
OCHOBHHMH IIpaBaMHU Ta CBOOOTAMH, TapaHTOBAHUMH
€KILJ, xpim nipaBa Ha cBOOOIY, 3 OIISAY Ha X MpaBo-
MipHE [M030aBJICHHS BOJI, [0 HE CYNEepPeYUTh CTATTi 5
€KILT (mpaBo Ha cBoOOIY Ta Oe3reKky). Takum YuHOM,
yB’sSI3HEHI HE MM030aBISIOTHCS IXHIX TpaB, TapaHTOBAHUX
€KILJI, muire Tomy, 1110 BOHHU BiJI0YBalOTh IOKAPaHHS y
BHIVISITI TI030aBJICHHS BOJII 1 MArOTh BIAMOBITHHN CTATyC

2 Buropean Court if Human Rights’ Decision “Molka v. Poland” from
11.04.2006, case 56550/00. URL : https://hudoc.echr.coe.int/eng#{%22it
emid%22:[%22001-75427%221}.

2 Right to free elections in the case-law of the European Court of
Human Rights. URL : https://tesi.luiss.it/10561/1/viviani-francesca-
tesi-2013.pdf.

2 European Court of Human Rights’ Decision “Hirst v.
the United Kingdom” from 06.10.2005, case 74025/01,
§ 74. URL : https://hudoc.echr.coe.int/eng#{%22full-
text%22:[%22hirst%22],%22documentcollection-
1d2%22:[%22GRANDCHAMBER%22.%22CHAMBER
%22],%22itemid%22:[%22001-70442%22]}.
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3riZHO 3 BUpOKOM cymy.”* Ha Bimminy Bim Bemnkoopu-
TaHii, iTalmiiichka 3aKOHO/IaBYa 0asza JeTaiizye il KOH-
KPETH3YE «KOH(]ICKAIIIFO» IMOJITHYHUX TIPaB Ha ITiICTaB1
TSOKKOCTI 3JIOUMHY 1 TPUBAJIOCTI IOKapaHHS. Y pIllICHHI
no crpasi «Scoppola v. Italy» €CIIJI BcTraHOBHB, 1110
B ITAJIIHCHKOMY 3aKOHOJIABCTB1 11030aBJICHHS TPOMaJIsTH-
cTBa 0cOOM, BIJICTOPOHEHOI BiJ JepKaBHOI MOCaIH B
SIKOCTI1 JIOTIOMI>KHOTO ITOKapaHHSI, epeCililyBajio 3aKOH-
HY METy HaJIe)KHOTO (DYHKIIIOHYBaHHS Ta 30epekeHHS
JneMokparndHoro pexxumy. Ha nymky €CILJI, mpaBoBi
HOpMH B ITajii, 0 BU3HAYAOTh OOCTABHMHH, 32 SKHX
OKpeMi 0coOM MOXYTh OyTH T030aBJIeHI TpaBa rojo-
Cy, CBITYaTh IPO Te, M0 3aKOHOAABYI OPTaHU IParHyTh
MIPUCTOCYBATH 3aCTOCYBAHHS 3aXOIIiB IO KOHKPETHHX
00CTaBHH CIIPaBH, MI0 PO3IIINAECTHCS 3 ypaxXyBaHHIM
Takux OOCTaBUH, SIK CEPHO3HICTh CKOEHOTO 3JIOYHMHY 1
MOBEJIIHKK 3JIOYMHIA. BiH 3aCTOCOBYETBHCS TUIBKH Y
3B’S13KY 3 TICBHUMH IIPABOTIOPYIICHHIMHA MPOTH JIeprKa-
BU 200 CyI0BOI cHCTEeMH 200 3 IPaBOMOPYIICHHIMH, SIKi
CYIH BBOKAIOTh HEOOXITHIMH JUII BUHECCHHS 0COOIH-
BO CYBOPOTO BHUPOKY, BPaXOBYIOUH KPHUTEpii, mepepaxo-
BaHi B KprMiHATBHOMY KOJICKC1, BKITFOUAKOUH OCOOUCTY
CHUTYaIIiIO PaBOIOPYITHAKA, & TAKOXK TIOM’SIKIITYIOUi YU
o0TspKyroui odctaBuHu. Ha nomatox jo nworo, €CITJI
HE MOYKE HEJIOOI[IHIOBATH TOH (hakT, IO BiMOBIIHO IO
ITaJIIACHKOTO 3aKOHOJABCTBA JUISL 3aCYMKCHOTO, SKUH
OyB HazaBXIH I030aBICHHN TpaBa TOJIOCY, MOYKIIHBO
BIZTHOBHTH Iie TIpaBo. Uepes Tpu POKH ITiCIIs 3aKiHICHHS
BiZOyBaHHS ITOKapaHHS BiH MOXKE MOJIATH 3asiBy Ha pe-
a0liTaIio, sKa 3yMOBJICHA TIOCIIOBHUM 1 CIIPaBKHIM
MPOSIBOM J00POI TMOBEIIHKH Ta CKACOBYE HEBUKOHAHE
JonaTKoBe mokapanHs. Kpim Toro, TpuBaiicTs (pakTud-
HO BiZI0yTOTrO MOKapaHHs MO)Ke OyTH 3MEHILICHA BiJO-
BIZJHO JI0 MEXaHi3My JIOCTPOKOBOTO 3BLILHEHHS™.

BaxnmBo 3a3HaunTH, M0 y KpaiHax €Bpomnu 00-
MEKEHHSI Ha peallizallifo aKTHBHOTO BHOOPYOTO TpaBa
MOXYTb 3aCTOCOBYBATHCH JI0 OCI0, 3aCy/DKCHHUX 3 BUH-
HEHHsI HE TIJIbKH KPUMIHAJIBHUX 3JI0YHMHIB, & W 1HIIMX
MPaBONOPYIIeHb. Tak, y esSKUX KpaiHax 1Mo30aBJICHHS
MpaBa roJIOCYy MOXKE 3aCTOCOBYBATHCH J0 0Ci0, Orosio-
mennx Oankpytamu. [Ipaktuka €CILJI cBiguuTh Tpo
Te, MO MOAIOHe € 3BUYalHOI0 MPAKTHKOIO B Itaimii®®.
JlilicHo, Maibke B yCiX BHIQJIKaX i3 MOMEHTY IPUIHSIT-
TS 0IIIITHOTO JOKYMEHTY PO OAHKPYTCTBO TaKi 0COOU
M030aBISOTHCS TIPaBa roJIoCy Ha BUOOpax CTPOKOM Ha
5 poKiB.

2 European Court of Human Rights’ Decision “Hirst v. the United
Kingdom” from 06.10.2005, case 74025/01. URL : https://hudoc.echr.
coe.int/eng#{%22fulltext%22:[%22hirst%22],%22documentcollectioni
d2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22item
1d%22:[%22001-70442%22]}.

2 European Court of Human Rights’ Decision “ Scoppola v. Italy”
from 22.05.2012, case 126/ 05. URL : https://hudoc.echr.coe.int/eng
#{%22fulltext%22:[%22scoppola%22],%22documentcollectionid2
%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22item
1d%22:[%22001-111044%22]}.

2 European Court of Human Rights’ Decision “Bova v. Italy” from
24.05.2006, case 25513/02. URL https://hudoc.echr.coe.int/eng#
{%22fulltext%22:[%22bova%22],%22documentcollectionid2%?2
2:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22item
1d%22:[%22001-75488%22]}.
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VY pimenni «Campagnano v. Italy» €CI1JI Bucios-
JIFOE CBOKO JIYMKY 13 IIbOTO TIPUBOMY Ta HE MiITPUMYE
TaKi 3aX0/I¥ IOKapaHHs, MOCHIIAIOUNCH Ha Te, 1110 MO0~
HE 0OMEXCHHS BUOOPYHX MpaB OAHKPYTIB HE Ma€ 1HIIOT
METH, OKPIM SIK IIPUHIKYBATH 0Ci0, sIKi OyJin orosorie-
Hi OaHKpyTaMH, TOKJIAaJal0ud Ha HUX HEraTWBHI CaHK-
1ii MpocTo 3a Te, 0 BOHM OyJIM OrojolieHi (piHaHCOBO
HECTIPOMO)KHUMH, HE3aJIEKHO Bill TOTO, BAMHUIN BOHU
Oynb-sikuid 3mount yu Hi*’. €CIIJI Takoxk BKOTpe IIij-
KPECITIOE, 10 TOJIOCYBAaHHS — IIe He TPHUBIJIEH, a Tpaso,
rapantoBane €KITJI*,

I'pomaosanu, wo nepedysaroms 3a KOPOOHOM

[TuTaHHS MOXKITHBOCTI OOMEXKEHHS IpaBa rojocy ocio,
SIKi IPO’KHBAIOTH 32 KOPIOHOM, SIK YK€ 3T'aTyBaJIOCh BUIIIC,
BXOIUTh y MEXI PO3CYdy KOXKHOI Iep)KaBW, IO HAIae
MOXKJIMBICTh HAIlIOHAJIbHUM OpraHaM BCTAHOBITIOBATH aJI-
MIHICTpaTHBHI KpUTEpii peartizamii npasa rojocy. Baxmm-
BUM TTpH 1IbOMY € Te, 110 €CILJI Haytae BeMKOTO 3HAYSHHS
ICTOPHYHOMY, COIIAIBHOMY Ta TOJITHYHOMY KOHTEKCTY
KOKHOI OKpeMoi JepkaBu. Hanpuknan, y crpasi «Py v.
France» 3asBy npo BHECEHHs JI0 CIHUCKIB BUOOPIIIB OyJI0
BIZIXWJICHO HA Til MIJICTaBI, IO HA JIATy MPOBEICHHS IIUX
BHOOPIB TPUBATICTH IIPOKUBAHHS 3asIBHUKA Y KpaiHi MOKH
IIe He CKJIajiaia JIecaTH pokiB. HeoOXimHICTh BiANIOBIIATH
BHMO31 TIPO TIOCTiHHE TPOKUBAHHS 200 TIEBHOT TPHUBAIOCTI
MIPOKUBAHHS HAa TEPUTOPIi KpaiHH 3 THM, 00 MaTH MOX-
JIMBICTH 3iHCHIOBATH IIPABO TOJI0CY Ha BUOOpax, y IPHH-
LTI HE CTAaHOBUTH JJOBUTHHOTO OOMEKEHHS TIPaBa TOJIOCY
1 TOMy cama 1o co0i He € HECYMICHOIO 3 TTOJIOKECHHIMH
crarti 3 [Iporokomy Ne 1 no €KITJI. VTim, 3Bakaroun Ha
Te, O B JIaHId KOHKPETHIM CrpaBi MoBa Hje Mpo 0co-
OBy TepuTopiro nepxkaBu — HoBy Kanenmonist, Ha qymMKy
€CI1J1, monoxxeHHs 3asBHHUKA BiJIPI3HSETHCS BiJI CTAHOBH-
12 TPOMAJITHUHA-TIOCTIHOTO JKUTENS TEPUTOPIi, 110 BH-
MIPaBIOBYE 3aCTOCYBAHHS BUMOTH JICCATUPITHOTO TEPMiHY
MIPOKUBAHHS Ha TEPUTOPIT, & OTKE, L1 BUMOT'a M€ 3aKOH-
Hy MeTy. X04a, Ha MePIINHI MO, TAKUA BUCHOBOK MOXKE
37aTHCS HETIPOITOPLIIHNM TIepeCITiTyBaHii METi, BAYKITUBO
Haronocuty, mo €CILI opienTyBaBcs Ha Te, IO ITij Yac
parudixkamii €KIT i [Tporokomy Ne 1 mo €KITJI ®pantist
3asBuIa, 110 KonseHiis ta [Tpotokon Ne 1 o Hel OymyTh
3aCTOCOBYBAaTHCS Ha «BCill TepuTopil PecryOmiku, a y BU-
TaJKaX 3aMOPCHKHX TEPUTOPIH — i3 HAJISKHUM YpaxyBaH-
HSIM MICIIEBHX YMOB, SIK BCTAHOBJICHO cTarTeto 63 KoHBeH-
wii (B manuii yac — Crarrero 56 Konsenwii)».?

VY mizomy BapTo 3a3HAYHTH, IO 3 OISy Ha 3pOcCTa-
FOUy MOOIUTBHICTD YCepeIuHI KOHTHHEHTY JIesIKI KPOKH B

27 European Court of Human Rights’ Decision “Sabou i Pircalab v.
Romania” from 28.09.2004, case 46572/99, § 48, 49. URL : https://hudoc.
echr.coe.int/eng#{ %22 fulltext%22:[%22Sabou%20%D1%96%20Pircala
b%22],%22documentcollectionid2%22:[%22GRANDCHAMBER %22,
%22CHAMBER%22],%22itemid%22:[%22001-125469%22]} .

28 European Court of Human Rights’ Decision “Hirst v. the United
Kingdom” from 06.10.2005, case 74025/01, § 59. URL : https://hudoc.
echr.coe.int/eng#{%22fulltext%22:[%22hirst%22],%22documentcollecti
onid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22ite
mid%?22:[%22001-70442%22]}.

2 166289/01, Py v. France, 11 January 2005. URL : https://hudoc.echr.
coe.int/eng#{ %22 fulltext%22:[%2266289%22],%22documentcollection
1d2%22:[%22GRANDCHAMBER%22,%22CHAMBER %22],%22item
1d%22:[%22001-67928%22]}]
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HaMpsAMKy OLIbII IMIMPOKOTO PO3IIMPEHHS MpaBa rojo-
Cy MOXYTh 3MIITHHTH JIEMOKpaTito B €Bporni. Y gaHuit
gac TPUALSTH CIM JIEP)KaB-UICHIB CTBOPIOIOTH YMO-
BU, IO JO3BOJIIFOTH TPOMAJSTHAM, SIKi MPOKUBAIOTH 32
KOPIOHOM, TOJOCYBAaTH Ha HamioHaubHuUX BHOOpax™.
KokHa kpaiHa BCTaHOBIIOE BIIACHI TIPaBUIIA, IO BH3HA-
YarTh YMOBH JIJISl 3JIHCHEHHS IpaBa rojoCyBaTH 13-
3a KOPJIOHY 1 HAJaHHS KOHKPETHUX THCTPYMEHTIB ISt
nporo. Y cnpasi «Sitaropoulos and Giakoumopoulos
v. Greece» 3asBHUKaMH, TpoMajsHaMu [pemii, sKi
MOCTIHHO MpokuBaroTh y CTpacOypsi (Ppawniist), Oyino
BHCJIOBJICHO O2)KaHHsI 3MIMCHUTH CBOE MPABO TOJNIOCY, Y
CBOTH KpaiHi MPOKMBaHHS, HA MapJIaMEHTCHKHX BHOO-
pax, ski BinOymucs y I'pentii 16 Bepecus 2007 poxy. Bin-
TIOBIIHUM HaI[IOHAJbHUM OpPTaHOM OYJIO BiIMOBJIICHO B
3aJI0BOJICHHI 3as1BH. I3 nporo npusoay €CI1JI 3a3HaunB,
110, MO-TepIle, aHi BIAMOBIAHI MIXHApPOJHI Ta perio-
HaJBHI YrOoIW, aHi IXHE TIyMadeHHS KOMIICTCHTHUMH
MDKHapOIHUME OpraHaMH HE € OCHOBOIO JJIsl BUCHOBKY,
10 TIPaBO TOJIOCY IS 0Ci0, sIKi TAMYAcOBO a0 MOCTIiM-
HO TIepeOyBaroTh 32 MEKaMH ICpiKaBH, TPOMaITHAMU
KO BOHHU €, BUMArae Bij 3rajlaHol nepykaBu po3poOH-
TH MEXaHI3MH IS 3[iHCHEHHS I[LOTO IIpaBa 3a KOPIO-
HoM. /JlitficHo, iHcTUTYIIT Pagun €Bponu JekiibKa pasiB
MIPOTIOHYBAIH JIepKaBaM-UJICHaM BKJIFOYHTH CBOIX TPO-
MaJlsiH, SIKi IPOXKHUBAIOTH 332 KOPAOHOM, MaKCHMAalbHO
MOKIIIBIM YHHOM, 10 BuOOpuoro mporecy. OqHak, sk
BKasaJia Beneriilicbka KOMicis, TIOJIETIIEHHS 311 MCHEHHS
MpaBa ToJI0CYy JUIS SKCIATPiaHTIB, Xoua 1 € Oe3nepeyHo
OaxaHnM, He € 000B’SI3KOM TSI ICPIKaBH, & € CKOpiIIe
MOXKJIMBICTIO, IO Maja pO3IISIATHCS 3aKOHOIABYH-
MH OpraHaMH KOXKHOI JepkaBu. [TopiBHSUIBHUN 0TS
3aKOHOJIABCTBA JIepKaB — WieHiB Pamu €Bponn mokasas,
110, 32 3aKOHOM, HE MO)KHA CTBEPDKYBATH, IO IIi JIep-
’kaBU OynH 3000B’s13aHi 3a0€3MEYUTH CBOIM TpOMajIs-
HaM, sIKi IPO’KUBAIOTH 32 KOPIOHOM, 3IiiICHEHHS ITpaBa
ronocy. Xoua MepeBakHa OUIBIIICTh JepiKaB-yIacHHUIb
JO3BOJIUJIA CBOIM T'POMAJSIHAM TOJIOCYBATH 32 KOPIO-
HOM, JIesKI Lie He 103Boymin.

€CIJI miarBepauB, 0 000B’I30K 0COOM 3BEpPTATH-
s 32 BUKJIFOYCHHSM 11 IMEHI 3 OJIHOTO CITUCKY BHOOPIIIB
Ta 3a BKJIFOYCHHSIM HOTO JIO 1HIIIOTO TIePeCiiTy€ JICTiTH-
MHY METY, a caMe — 3a0e3leueHHsI CKIIaJIaHHS CITUCKIB
BHOOPIIIB Y 33JI0BUTLHUX BHMOTaxX 4acy Ta Harsjly, a
TaKOX 3a0e3MeueHHs HAJIC)KHOI OopraHizaliii mporueayp,
IO CTOCYFOThCSI CIHCKIB, 1 3amoOiraHHs IIaxpancTsa.
JeranpHo noaioHy cutyarito €CITJI po3misiias y cripasi
«Benkaddour v. France». 3asBHUK y 1iii cripaBi jgoma-
raBcs BiJl BIIaJU, 00 HOTO BHECIIH JI0 CITUCKY BUOOPIIIB
OJIHOTO MyHirmmaniTery y ®paHiiii, Kojiu BiH Bce 11ie OyB
3apeeCTPOBAHUA Y CITUCKY BUOOPIIIB B OTHOMY iX (paH-

% Francesca Viviani. Right to free elections in the case-law of the
European Court of Human Rights. URL : https://tesi.luiss.it/10561/1/
viviani-francesca-tesi-2013.pdf.

3 Buropean Court of Human Rights’ Decision “Sitaropoulos and
Giakoumopoulos v. Greece” from 15.03.2012, case 42202/07. URL :
https://hudoc.echr.coe.int/eng#{ %22 fulltext%22:[%22Sitaropoulos%22
1,%22documentcollectionid2%22:[%22GRANDCHAMBER %22,%22C
HAMBER%22],%22itemid%22:[%22001-109579%22]}.
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Iy3bKUX KOHCYNBCTB 3a KoppoHoMm. Ha mymky €CILIL, y
JIaHI{ CIpaBi 3asBHUK HE BKUB CBOEYACHUX 3aXOJiB J0
TOTO0, MO0 BUKJIFOYHATH CBOE 1IM’s1 31 CITUCKY BHOOPIIB 32
HOTO0 MOMepeIHIM MicIieM MPOXKUBAHHSI 1 3apeeCTpyBaTH-
Csl y CITUCKY BHOOPIIB 32 HOBUM MiCIIEM MPOKWBAHHS,
X04a BiH 3HAaB NPO HEOOXIJTHICTh TOTPUMAHHS UX QOp-
MaJIGHOCTEH; 1 MPH 1IbOMY BiH HE BXXHB JKOJHUX KPOKIB
Tepest JIHEM BUOOPIB JIJIsl TOTO, 1100 rapaHTyBaTH CBOIO
(bakTHYHY peecTpallito y CIUCKy BUOOPUOi TUTBHUII, Je
BiH MoOakaB TOJOCYBaTd. BiAmoBiHO, 000B’SI30K J10-
TPUMAaTH — B MEXaX BCTAHOBJIECHOTO 3aKOHOM TEPMiHY —
(hopMaIbHOCTI IOI0 BUKJIFOYECHHS CBOTO IMEHI 31 CIIHCKY
BHOOPIIIB 32 ITOMEPEHIM MiCIIeM MPOXKUBAHHS 1 peecTpa-
i1 y CIHCKY BUOOPIIIB 32 HOBUM MICIIEM IPOXKUBAHHS HE
0OMEXXHITH TIPaBO TOJIOCY 3assBHUKA B TaKii Mipi, 10 0YI10
3aBJIaHO 30MTKIB caMiii cyTi HOTO MpaBa Ha y4acTbh y BH-
0opax, i caMe BOHO CTajI0 abCOIIOTHO Hee(PEKTUBHUM,

BucnoBkn

[lincymMoByro4YM BUKIIaJieHE, KBIHTECCHIIIE TaHOI
CTarTi BBaXaeMo onHy 3 ronoBHuX Te3 €CILJI momo
CKJIaZaHHs Ta YTOYHEHHsI CITUCKIB BHOOPIIIB, KA TIOJIS-
rae B 1O/IU1i 000B’ 13Ky ()OPMYBaHHS Ta aKTyalli3allii BU-
0OOpYMX CITMCKIB MIX JIep>KaBo Ta rpomaasHamu. Ko-
YKEH TPOMaISTHUH Ma€ MPaBO 03HAHOMHUTHUCS 31 CITHCKOM

% Yannick Lecyuer. The Right to Free Elections. URL : https://books.
google.de/books?id=BLKXBgAAQBAJ&pg=PA129&Ilpg=PA129&dq=
Benkaddour+v.+France&source=bl&ots=IRkaXe4Cxm&sig=ACfU3U2
UWz-0pytfUqiUaPeVYQ3q1JGonQ&hl=uk&sa=X&ved=2ahUKEw;jP2
9Dt4cbiAhUR2qQKHZ2hApwQOAEWAHOECAgQAQ#v=onepage&q=
Benkaddour%20v.%20France& f=false.
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BHOOPIIB HAa OQIMiifHOMY BeO-CaiTi Yu y MPUMIIIEHH]
BiJINOBITHOT JTEHUYHOT BHOOPUOT KOMIcii Ta mepeBipu-
TH MPaBWIBHICTh BHECEHUX JIO HHOTO BijjomocTei. Oco-
0a Mae TpaBO 3BEPHYTHCS 0 BIAMOBITHOI JUTBHUYHOT
BHOOpPYOT KOMicCii a00 Oe3rmocepeIHbO 10 OPTraHy Be/ICH-
Hs Jlep>kaBHOTO peecTpy BHOOPIIIB YH JIO Cyly 3a Mic-
I€3HAXO/PKEHHSIM BUOOPYOT IUTHHUII MO0 AOMYICHUX
MiJl 9ac CKIAQJaHHS TONEPEIHBOTO CIUCKY BHOOPIIB
HEBIPHOCTEH, Yy TOMY YHUCIIi HEBKITFOUCHHS, HETIPaBHIIb-
HOTO BKITIOUCHHS 200 BUKJTFOUEHHSI 31 CITUCKY BUOOPIIIB
1oro a0o 1HIIMX 0Ci0, a TAKOXK 1010 HAsIBHOCTI ab0 Bij-
CYTHOCTI BIJIMITOK MpPO TIOCTIHHY HE3IaTHICTH BHOOP-
s camocriiino nepecysarucsa®. Kpim Toro, 060B’ 130K
cy0’ekTiB TyOiuHOI aJMiHICTpamii IIoxo pearizaril
rpoMaJiTHAMHM iX TIpaBa Ha BUIbHI BUOOPH HE 3aKiHUY-
€ThCSI HA €Tarll MiJIrOTOBKH, a TPUBA€E K Oe3rmocepel-
HBO I 9ac CaMoro TOJOCYBaHHs, IO MPOSBISETHCS
B 3a0€3MeUYeHHI JIOCTYIY JO BHOOPUYMX AUILHHIIb, TaK
1 T 9ac MmijpaxyHKy Ta OTOJIONICHHS Pe3yJIbTaTiB BH-
OopiB. Bkazana Hamu, a TakoX MOJAJbIIA TPAKTHKA
€CIUI y cripaBax mioo npaea Ha BiJibHI BUOOpH (Gop-
MY€ BEJMKHI MacCHB BUMOT, 1[0 32 YMOBH BiJICyTHOCTI B
VYkpaiHi crieriaibHOro 3aK0HoaBcTBa — Bubopuoro kxo-
JIEKCY — CTa€ HEBiJl'EMHOKO YaCTHHOIO JKEPETbHOT 0a3n
JUSUTBHOCTI ¢y0’€KTIB IMyOJIiYHOT aIMIHICTpAaIlii.

3 [Ipo y3arajbHeHHs PAKTHKH BUPIIICHHS aJMiHICTPATHBHUMH Cy/ia-
MH CHOpIiB PO 3MiHy BHOOpPUYOi afpecH Ta MiCLs rOJIOCYBaHHSI, yTOU-
HEHHS CITUCKIB BUOOPIIIB, SIKI BUHUKIIM IiJl 4ac M03a4e€pProBUX BHOOPIB
IIpesunenra Ykpainu Ta BHOOPIB AEIyTaTiB MIiCIIEBUX Paj Ta CLIbCHKUX,
cenuuHuX 1 Mickkux romniB: ITocranosa [Tnenymy Buioro Bepxosaoro
Cyny Ykpainu. URL : https://zakon.rada.gov.ua/laws/show/v0009760-14/
print.
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Philosophical foundations of the apprenticeship of invalidity transactions

Tashian Roman
PhD in Law, Docent of Chair of Civil Law No 1
Yaroslav Mudryi National Law University, Ukraine

In the article scrutinized the validity of transactions as one of the most fundamental and at the same time complex
issues of civilization. The author suggests to look at questions of validity and invalidity of transactions from a wider
angle of view, namely from the standpoint of philosophical doctrines of reality and nullity. This doctrine was
founded in Ancient Greece, but it was the most developed in the 19th and 20th centuries in Europe, especially in
Germany. In the understanding of German philosophy, reality (Wirklichkeit) in the metaphysical sense is the true
existence of the existing. In German, the ‘truth’ differs from ‘reality’ in that it is related to the obvious (but not
with action), and reality differs from reality in that it also contains the possibility. In philosophical terminology,
reality is opposed to both imaginary and simply possible. Of particular importance in the study of questions of
reality are the works of G.W.F. Hegel and 1. Kant. According to G.W.F. Hegel, reality is the unity of essence and
existence. He made distinctions between the absolute reality, the formal and the real. Formal reality determines
the form, therefore, “it includes directly in-itself-being, or possibility”, that is, formal reality contains potency as
the possibility of real reality. I. Kant have moved the problem of reality into the sphere of gnosiology and saw in
reality the material conditions of experience that provides the connection of things with perception. The search for
answers to the questions of reality led to the development of the concept of the validity of law, widely known in
the European philosophy. The foundation of the doctrine of validity is the works of A. Ross, G. Kelsen, G. Hart.
The main question of validity is that it is a “basic rule” of law and order. This question in the area of private law
is directly linked with the legal force of transactions that are the source of law (thirst of all, contracts). Of course,
the issue of validity in law has a wider application, but it can be a philosophical basis for the question of invalidity
of transactions. After all, the issue of the invalidity of transactions is not able to be limited only to the statement of
whether the transaction complies with the requirements of the law. The author makes a conclusion that the invalidity
of transactions grounds in the conformity of such transactions with the autonomy of the will of its participants, their
rights and obligations, as well as the legal system in the broadest meaning.

®dinocodebki 3acaau BUYeHHS NMPO HeAiliCHICTH NPABOYMHIB

Tauw’an Poman leanosuu

KaHouoam puouyHux Hayx,

Odoyenm kaghedpu yusinvrozo npaga Ne 1

Hayionanvroeo opuduunozo ynieepcumemy imeri Apocrasa Myopoeo, Yrpaina

Beryn

HeniiicHiCTh TIpaBOYMHIB € OJHWM 13 HAHOUIBII
(hyHIaMEeHTaIbHUX 1 BOJHOYAC CKIIAJHUX IMUTaHb ITUBI-
JICTUKU. Y TOH K€ Yac Ha NUTAaHHs MIHCHOCTI Ta He-
JUHCHOCTI MOKHA TTOJUBUTHCS 3 O1JIBII ITMPOKOTO KYTY
30py. Tak, i TUTaHHS AOBTHIA Yac OyJIH y IIEHTP1 yBaru
(hi710COPCHKOT TyMKH, BPAXOBYIOUH, 1110 BOHH € OJTHUMH
3 HAaWBaXXIIMBIIIKX MUTaHb (iocodii.

MeTo10 cTATTI € JOCIiPKEHHSI HeIIHCHOCTI MpaBo-
YUHIB 13 MO3UIIA (iocodii, O CTBOPUTH MiAIPYHTS
JUTS TIOJIAJTBIIIMX HAYKOBHX TIONIYKIB Yy IiH cdepi.

Cepen ¢dimocodiB, Ha mpamsx SKUX TIPYHTYEThCS
JlaHa cTarTs, ciiij HazBaTh Apucrorens, /. benrama,
B. brekcroyna, €.B. bynurina, I'B.®. I'erens, 1. Kan-
ta, I. Kennsena, C.I. Makcumosa, J[. Ocrina, ITnaro-
Ha, A. Pocca, I Xapra. Takox 3araJbHOTEOpETHYHI
MMUTaHHS HEJIIACHOCTI TMPaBOYMHIB JIOCIHIHKYBAINCS
I.B. JlaBunosoro, A.B. Koctpy6oro, H.C. Ky3Hernosoro,
J1.0. Ty30BUM Ta iHITAMH.

182

Buxusiag ocHoBHOro MartepiaJty

VY KOHTEKCTI T'eHe3W BUCHb MO JIHCHICTD 3a3HAYH-
Mo, mo 1me [11aToH momIsiB CBIT Ha CHpaBXkHIA (CBIT
imeil) Ta HecnpapxkHil (CBIiT peueii)!. ApucToTens omu-
CyBaB JIMCHICTh 13 TO3WINI MEpeXoJy MOXKIMBOCTI B
JIHCHE 3a TIocepenHOCTI 3iicHeHH. BiH ke meprmid
OB’ sA3aB JiHCHE 3 Ai€r0.

OnHak 0coONMHMBHII BHECOK Y PO3POOIICHHS TTUTAHHS
nificHocTi OyB 3poOJeHUH 3a YaciB HIMEIBKOT KJIach4-
Hoi imocodii.

Y  posyminHi HiMenbkoi dimocodii milicHICTH
(«Wirklichkeit»)® y meragizuunomy cmucii € JilicHe
OyTTs icHyro4O0TO. Lle# TepMiH SIK IepeKITa] IaTHHCHKOTO
TepMiHy «actualitas» OyB 3ampoBapkeHuil MelcTepom
Exxaprom. Y HiMEIbKili MOBI TIOHSTTS <«JIIHCHICTE» Ma€
1€ 1HIIMI CMHCIT: BOHO BKJIFOYA€ BAXKJIIMBUH KOMIIOHEHT

! [lnaron. Tumeii / Cobpanune counnenuii B 4-x Tomax, T. III Mocksa :
Mpicib, 1990. C. 451-453.

2 Apucrorens. Counnenust. B4 1. T. 1 / Apucrorens ; pex. B. @. Acmyec.
Mocksa : Meicib, 1976. 550 c.

3 TaKOXK MEPEKIIANAETCS K PEABHICTD, (haKT
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i1, y TOW Yac K y CTapOAaBHBOTPEIbKIi i TaTHHCHKIN
MOBax JIIHACHICTh 1JICHTHYHA 3 ICTHHOIO, a ¥ (ppaHIry3b-
Kilf, pOCICBHKIN i aHTJTIMCHKIN — 13 peajbHicTIO. Y Hi-
MEIbKil MOBI1 1CTHHA BiAPI3HAETHCS BiJ JIMCHOCTI THM,
10 BOHA TIOB’s13aHa 3 OYEBHIHICTIO (aje He 3 Ji€r0), a
PeaNBbHICTh BiJIPI3HIETHCS BiJl JIHCHOCTI THM, 1[0 BOHA
MICTUTh TaKOXK 1 MOxJuBe. Y (imocodchKiidi TepMiHO-
JIoTii NIACHICTD TPOTHUCTABIICHA SIK JIWIIE YSBHOMY, TaK
1 mpocTo MOXJIMBOMY. KpiM ToTO, B HiMeIbKil (istoco-
¢bii pospizastoThes TOHATTS «I1lock» (poc. — «HeuTO) 1
«Himo» (poc. — «<HUYTOY), IKI MOXKYTh HE CIIBIAIATH 3
BIAMIHHOCTSIMH MIK JIHCHHAM 1 HEMIMCHUM; cTakaH Oe3
BOJIM HATVISITHO «ITyCTHI», ajie MOBHHUH BOIHM aKBapiyM
0e3 pub TAKOK «ITYyCTHI»*.

@. [emmiaT po3pi3HAB AiMCHICTE 1 miicHe. JlilicHe
B HBOTO TIOB’SI3aHE 3 JIOCBIJIOM, YYTTEBUM ITI3HAHHSM,
a JIHCHICTh po3yMinacs sIK OOMEXeHa JNisIbHICTb, M-
CHICTB CHIBBIJJTHOCHTHCSI 3 HEOOX1AHICTIO, IPOTUCTABIIS-
FOYHUChH ITPH IIBOMY CBOOOI".

3a 'erenem, TIHCHICTH — I1€ €THICTh CYTHOCTI 1 iCHY-
BaHHs’. BiH po3pi3HsB abCOMOTHY MiHCHICTD, (hopMaTb-
Hy Ta peaibHy. @opmanbHa JiiiCHICTh BU3HAYA€E (HOpMY,
TOMY «BOHA MICTUTh Y 001 Oe3mocepenHbo y-co0i-0yT-
Ts1, a00 MOKIMBICTE»', TOOTO (hopMajibHA MIHCHICTH
MICTHUTb y TOTEHIIIT SIK MOXKIIUBICTh peabHy IHCHICTB.

VY ¢inocodii T'erenst mificHICTE KOHCTHUTYIOETBCS B
orocepe/IKoBaHiil cy0’ekroM cyoOcraniii. Bona 3nmilic-
HIOETBhCS Y MPOAYKTaXx AOCOIOTHOIO JyXy SIK HPOIEC
roro camomnizHanHs. Y K’epkeropa, @eitepdbaxa i Mapk-
ca, HaBIaKH, IHUCHICTB € JIMCHICTIO JIFOJICHKOTO Cy0’ €K-
Ta SK MPEAMETHOI ICTOTH, sKa cama, HaMararo4uch
Mi3HATH BJIACHY CYTHICTh, 3BEPTAEThCS /IO BHBYCHHS
MPEMETIB 1 MPOAYKTIB BIACHOI misibHOCTI. Y K’epke-
ropa MOHATTS IHCHOCTI BUHMKJIIO IMiJ1 BrutiBoM Lllesmin-
ra, SIK|i, Ha BIIMIHY B1Jl CBOTO BUMTEs [ erens, HajaBaB
BEJIMKE 3HAUCHHSI MHCTEITBY, & TOMY CTaB B OIO3HIIiO
rerelliBCbKOMY TPaKTyBaHHIO JIIHCHOCTI SIK 1HOOYTTS
inei. 3a K’epkeropom, Jutst TIHCHOCTI BU3HAYAIBHUAM €
camMe Te, YM € BOHA, 4d «He €». JlilficHicTh OB’ s13aHa 3
ICHYBaHHAM®,

KaHT mepeBiB nmpo0OiemMy MiHCHOCTI Y TUIaH THOCEO-
yorii i BOauaB y MIHCHOCTI MaTepialbHI YMOBU JOCBi-
Iy, 10 3a0e3medye 3B’S130K pedi 31 cpuiHATTSIM. Di-
xte, emminr 1 Ierens BBakanu AIHCHICTH BTIJICHHIM
JUSUTBHOCT1 PO3yMY, TIIYMa4HJIH ii SK €IHICTh CYTHOCTI
Ta ICHYBaHHS, BHYTPIIIHHOTO Ta 30BHILIHHOTO, MMOTCH-
il 1 aktiB. Ha mpoTtuBary 00’ €KTHBHO-1/1€aTiCTHYHOMY
TpakTyBaHHIO DeiepObax OTOTOXKHIOBAB 13 JIMCHICTIO
MoYyTTEBO-aHe, K epkerop — akT cy0’€KTUBHOI BipH,
[lomenrayep — akt Boii. KpuTHKa THOCEOJOTIYHOTO

4 dunocodcekuit cioBaps. URL : http://www.harc.ru/slovar/583.html.

5 IWemmunr ®@. Cobp. cou. B2 1. T. 1. Mocksa : Msicis, 1987. C. 525.

¢ Terens I. B. ®. Hayka noruku. 2-e uzn. Caukr-IletepOypr : Hayka,
2005. C. 482.

" Terems, I. B. ®. Hayka moruku. 2-e uzn. Canxr-IletepOypr : Hayka,
2005. C. 495.

830toB A.®. CoBpemenHast 3ananHas Gpuiocodus : yqeObHnk. Mocksa :
Bercmr. k., 2001. 784 ¢. URL : http://filosof.historic.ru/books/item/f00/
800/z0000693/index.shtml.
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BHU3HAYCHHS JIHCHOCTI B 3aximHiil ¢imocodii XX crt.
MIPHU3BEIIA JI0 AHTPOIOJIOTTYHUX, TICUXOIOT1YHUX, (PeHO-
MEHOJIOTIYHUX TIyMaueHb Ii€i kareropii. Y cydacHiit
3axifHiid  pimocodii KaTeropist <«JIHCHICTB» BKIIIOYAE
Taki cdepu, K iJieanbHi 00 €KTH HAyKOBO-TEOPETHY-
HOTO 3HAHHS, I[IHHOCTI KYJIBTYpH, JYXOBHO-IYIICBHI
aktu. [lpu npoMy y cydacHid 3axifHii ¢inocodii ak-
IIEHT POOUTHCS HA COIIAJIbBHOMY KOHCTPYIOBaHHI pealib-
HOCTI, 1[0 3YMOBJICHO a0COIIOTH3AIIEI0 MOXKIMBOCTEH
JIIONICHKOI JTISTIBHOCTI 1 BIJIMOBOIO BiJI BU3HAHHS TEp-
BUHHOCTI MarepiaabHOi peanbHOCTi®.

Take pi3HOMAaHITTSI TOIVISITIB HA CYTHICTh JIHCHOCTI
MOXE CITyTyBaTH MIITHEM (DiT0CO(CHKAM MiATIPYHTSIM
JUTSL TIOCITIJDKCHHST HEJIMCHOCTI NpaBounHIB. be3ymoB-
HO, BXXKO y3araJbHUTH BCl1 MOIVISAIH, OXHAK CITIIBHUM
3HAMEHHUKOM € Te, 110 JIIHCHEe HEe TUIbKU ICHYE, aje U
Mae TieBHe 3HaYeHHs1. Kpim Toro, TiHCHICTh TICHO TIOB 5
3aHa 3 BOJICIO. EXCTparororoun 110 Te3y Ha MpaBOYH-
HU, 3a3HAYMMO, IO JIHCHUH TPaBOYMH MOBUHEH iCHY-
BaTH (Ha BiJIMIHY BiJl HEYKJIaJICHOTO YH HEBYMHEHOTO),
TIOBMHEH MaTW 3HAYCHHS (CTBOPIOBATH MPABOBI HACIII-
KH), @ TaKOXX MICTHUTH BOJICBHSBICHHS (OCTaHHHOMY
0COOJTMBE 3HAUCHHSI HAJIAETHCS B HIMEILKOMY ITHB1JIb-
HoMy IpaBi)™.

[Tomryku BiIMOBIII HA TUTAHHS JIHCHOCTI MTPU3BEIIN
JI0 PO3pOOIICHHS IIMPOKOBIIOMOT Y €BpPOTIEHCHKIH (isto-
co(ii KOHIIETIIIT BaJIITHOCTI TIpaBa.

[IpoGnema nificHocti, abo BamigHOCTI (aHII. —
validity!) € mpoGiemMoro mizcTaB Horo 000B’I3KOBOCTI.
YoMy KOHKpETHa HOpMa TpaBa 1 HOPMATHBHUH MpaBo-
TOPSZIOK Y IIJIOMY BU3HAIOTHCSI 000B’ I3KOBUMH SIK HOTO
YYaCHUKaMH, TaK 1 30BHINIHIMH «CIIOCTEpIrauamMuy,
a00, sk cTtaBuTh MuTaHHs [. Xapt, Ha YoMy 3acCHOBaHE
ciigyBanss mpaBy?*2. Llsg mpoGieMa 3yMOBIIEHa BigMO-
BOIO BiJI O3UTHBICTCHKOT i71e1 aOCOIFOTHOTO CyBepeHa i,
BiJINIOBITHO, MTOITYKaMH HOBHX TOSICHEHb 000B’SI3KOBO-
cTi. IcHyrOTh JIBI MOJIEII BaJIiIHOCTI — €TUYHA (TIPUPOI-
HO-TIPaBOBA) Ta FOPUMYHA (TO3UTHBICTCHKA).

®DyHJAMEHT BYEHHS MPO BaJIJIHICTH CTAHOBJIATH
Tpu mipaiti: A. Pocca «IIpo mpaBo Ta cripaBeayiuBICTh
1958 p., npyre Bunanus «Hucroi Teopii npasa» [ Keinb-
3eHa 1960 p., npyre Bumanns «Ilorstrsa nmpasay I. Xap-
ta 1961 p®.

OCHOBHE TIUTaHHS BaJIiTHOCTI TIOJIATA€E B TOMY, IO €
«OCHOBHOIO HOPMOIO» TIPABOTIOPSIIKY. YHepiie Ie Io-
HATTA 3anpoBaauB e [. Kant. Bin 3a3HauaB, 1mo Mox-
Ha OW YSBHUTH 30BHIIIHE 3aKOHOJABCTBO, SKE MICTHIIO

® URL : https:/iphlib.ru/greenstone3/library/collection/newphilenc/
document/HASHc972ba614a19720458b2c9.

© y BGB igerscs mpo HexilicHicTh came BoseBusiBieHHs («die
Willenserklarungy, Titel 2, Abschnitt 3, Buch 1).

1 repmin «validity» MoXe nepekiagaTucs B 3a1eKHOCTI BiJl KOHTEKCTY
SIK «IiHCHICTB» y pi3HuX 1i BapianTax. JluB Makcumos C.V. Konnernmus
IyanbHO#T mpuposl mpaBa Pobepra Anexcu. [Ipo6nemu dinocodii mpasa.
2010-2011. Tom. VII-IX. C. 30-35.

2 Tumowmnna E.B. [IpaBo 6e3 cyBepeHa: npobiema JAeiiCTBUTENbHOCTH
npasa B ropuudeckoM nosutususme XX B. IIpaBo u rocyaaperso. 2015.
Ne 4969. C. 86.

3 TlepeBox ¢ anmmiickoro / mox obmei penakiueii E.B. Adonacuna
n C.B. Mouceepa. Cankr-IlerepOypr : U3n-Bo Cankr-IlerepOyprekoro
yHuBepcurera, 2007. C. 122.
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OV BUKITIOUHO TIO3UTHBHI 3aKOHH; ajJ€ B IIbOMY BHITQAKY
iM MoBHHEH OyB TiepelyBaTH MPUPOTHHWNA 3aKOH, SIKHA
OOIPpYHTOBYBaB O aBTOPUTET 3aKOHOJABISL, TOOTO
TTOBHOBXXCHHS 3000B’I3yBaTH 1HIIINX BUKJIFOYHO 32 CBO-
M poscynom!'®. Tlpupomni 3akonn Jx. Jlokka ta I. Kan-
Ta BCTAHOBJIIOIOTH MOPATBHUN O0OB’S30K ITiAKOPSATHCS
MMO3UTUBHOMY TIpaBy, TOOTO € MOPaJIBHUMH ITiJICTAaBAMHU
JUMCHOCTI, BaJIHOCTI MpaBa. 3a TBEPIKCHHSIMH IPH-
XWJIbHUKIB I[i€] KOHIIEMIIii, a0COIIOTHO HECHpaBeIInBe
MPaBO HE € MPaBOM, TOOTO HE Ma€ JIHCHICTD, FOPHIHUHY
cwiy. OniHKy BayiaHOCTI mpaBa (iocodu podIsTh, BU-
XOJISIYH 3 171€1 OCHOBHHX HOPM, SIK1 HaJIS)KaTh JI0 CHCTEMHU
paBa, MPOTE HE BUNAIOTHCS KOMICTCHTHIMHE OpraHaMU.

Morke BUHUKHYTH IIATaHHS, SIKC 3HAUCHHS Ma€ KOH-
LSSl BANITHOCTI JUTsl HEJIHCHOCTI TipaBouuHiB? On-
HaK IATaHHS «OCHOBHOI HOPMH MPABOIIOPSIIKY» Y TIUTO-
IIMHI TPUBATHOTO MpaBa 0e3MoCepeHbO OB’ SI3aHO 3
FOPUIMYHOIO CHJIOKO MPABOYHHIB, SKI € JDKEPEIoM Tpa-
Ba (TIepI 3a Bce, [Ie CTOCYEThCS JIOroBOpiB). SIK 3a3Ha-
yae H.C. Ky3HenoBa, 10TOBIp BIAPI3HAETHCS BiJT HIITHX
FOPUINYHKX (DAKTIB THM, IO BiH O€3MOCEPEHBO PEry-
JIIO€ TIOBEJIHKY CTOpPiH, BH3HAYA€ MpaBa Ta 000B’SI3KH
YYaCHUKIB ITPABOBITHOIICHHS, a HE JIUIIE JIa€ MiICTaBU
IUTSL 3aCTOCYBAHHS Ti€l YM 1HINOI HOPMH IIpaBa 0 KOH-
KpPETHOTO TPaBOBIAHOIICHHS. BiamoBigHO, caM J1oro-
Bip € IDKEPEeIOM TOTO IPAaBOBOTO CTAHIAPTY, SIKUH Oyre
BU3HAYATH MOJIENb HAJIE)KHOI MOBEIIHKH CTOPiH'®.

Ha BnacTiBOCTI TpaBOYMHIB OyTH JDKEPEIOM TIpa-
Ba Harononrye A.B. KoctpyOa. Buennii 3ragye mpo Tak
3BaHy BICHCHKY IIKONY TpaBa, MPEICTABHUKAMH SIKOI
oymu Kelsen i Merkl, mymMkn sikux Oyjid BUKOPHCTaHI B
nociipkeHHsx M.M. ArapkoBa, IPUCBSYCHUX MTOHSTTIO
MIPABOYMHY 32 PaITHCHKUM IIMBUIBHUM IpaBoM. st 3a-
3HAUCHHX BHIIE MPEJCTABHUKIB BiJICHCHKOT IIKOJIM 3MICT
MPAaBOBOT HOPMHU BUYEPITYETHCSI 00OB’SI3KOBOIO MTOBE/IIH-
KOIO, SIKy BOHA BCTAQHOBIIOE. 3MICT NPAaBOYMHY TaKOXK
BCTaHOBITIOE O0OB’SI3KOBY TOBEJIIHKY JUIsSl TIEBHUX OCIO.
BignosigHo, Ha JyMKY BUYCHHUX, TIPABOYHH CTBOPIOE HOP-
My [paBa i € HOPMATHBHUM aKTOM (IpKepesioM mpasa)'’.

Be3ymMoBHO, TemMa BamiJIHOCTI y TpaBi Ma€ OUIBII
IIMPOKE 3aCTOCYBaHHSI, OJIHAK came BOHA Moxe OyTH (i-
710CO(CHKAM MIAIPYHTSAM MUTAHHS HEAIHCHOCTI TPaBo-
YUHIB. AJDKe MPOOJIeMaTHKy HEMIMCHOCTI MPaBOYUHIB
HE MO)KHA OOMEKYBaTH JIHMIIE KOHCTATAIlI€I0 TOTO, YU
BIJIMOB1JIA€ MMPABOYMH BUMOTaM 3aKOHOJIABCTBA. [TuTaH-
HsI MTOJISATAa€ OUTBIN TIIMOOKO: IO € KOpeHsMU OLtiCHOCMI
NPABOUUHIE, WO 63aeaNi 3yMOGIIOE X OflicHicmb (abo
HeOllicHiCmY).

ABTOPOM KOHIIEIIIi OCHOBHOT HOpMH OYyB aBTOp YH-
cToi Teopii npaBa [ Kenb3eH, sikuii OyayBaB JOTTUHUI

14 Kaur W. Meragusuka npasa. Kaut . Cou. B 6 . T. 4, Y. 2 Mocksa,
1965. C. 133.

15 Tumonmua E.B. IIpaBo 6e3 cyBepena: mpobiema IeHCTBUTETLHOCTH
npasa B ropuanueckom nosutusuime XX B. [IpaBo u rocynapcrso. 2015.
Ne 4969. C. 87.

1o Kysneroa H.C. JloroBip y MexaHi3mi pery;roBaHHs LHBLIBHO-TIPa-
BOBHX BisiHOCHUH. [IpaBo Ykpainu. 2012. Ne 9. C. 14.

17 Koctpy6a A.B. HopmorBop4i 3ac001 BCTaHOBIICHHS IIPABOIPHITHHS-
F0YUX OPUANYHUX (AKTIB y IMBLIBHOMY npaBi. Jlepxkasa i mpaso. 2011.
Bum. 53. FOpuauusi i nonitiyni Hayku. C. 349-355.
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JIAHITFOXKOK BiJi OOIPYHTOBAHOCTI BHMOT TTO/IaTKOBOTO
IHCTIEKTOpa JI0 OOTIPYHTOBAHOCTI JIMCHOCTI KOHCTH-
tymii'®. Takox I'. Kenb3en po3BoauB ifiCHICTD Ta Ji€-
BICTh MpaBa, MiIKPECITIOIYN HE3aJeKHICTh ITUX Kare-
TOpii ofiHA Bij i1HIIOI. Y TOM k€ Yac BiH 3a3HayaB, 0
JUHCHICTD MOPOJUKYE JIE€BICTh. 3 IHIIOrO OOKY, HOPMHU
MIPABOBOTO MOPSKY € JIHCHUMH TUIBKH TOJI, KOJIU I
HOPSAIOK € TiEBUM™S,

VY BadiJIHOCTI BEJTMKE 3HAYCHHSI Ma€e MOpaibHE 00-
IpyHTyBaHHs il mpaBa. Tak, yuens [. KembzeHna nar-
cbKui ipaBHUK A. Pocc BU3HAuUaB TEpMIH «BaJIiTHICTE)»
SK TIEBHY MOpAIbHY CHITy, a YYaCHUKH BITHOCHH ITijI-
KOPSIIOTHCSI JI0 TIPUMYCY 3a paxyHOK coBicTi. Ha ioro
JIyMKY, 00OB’SI30K ITiIKOPSATHCS CUCTEMI MpaBa BUILIH-
Ba€ He 13 CaMOi CHCTEMH, a Ma€ CIIIyBaTH i3 MPaBHII
1 TIPUHIIMITIB, 10 3HAXOIAThCS 3a 11 Mexxamu. 1le o3Ha-
4ae, 1110 BaJIIHICTh, a00 3000B’s3yI04a CHJia HACIpaB-
Jll BUBOAATHCS 13 MPUHIIMITIB IPUPOIHOTO TipaBa. Kpim
TOTO, BUCHUH MPUAIIISB BEJIUKE 3HAYCHHS JOCITiIPKCHHIO
CYIOBOI Ta IHIIOI TPABO3aCTOCOBHOI MPAKTHKH, K4, Ha
HOro JyMKy, MOTJIA BiJITIOBICTH Ha IMMUTAHHS, SIKI JUPCK-
THBH € BaJIiIHUM IIpaBoM?,

Ha mymxy A. Pocca, BUKOPHCTaHHsI TEpMiHa «Ba-
JIHICTBY TIOJISITAE Y BCTAHOBIICHHI HOTO 32 JIOTIOMOTOI0
comianbHUX (HaKTIB, BKIFOYAFOYM W TCUXIYHI YMOBH.
I3 Touku 30py A. Pocca, «3000B’s3yroua cuiia mpaBay»
I'. Kenp3ena cama 110 co0i He CHiBBiAHOCUTHCS 3 JKOIHU-
MU COLIaTbHUMHU (PaKTaMH, a OTXKE, HE 3/1aTHA BUKOHY-
BaTH (DYHKIIIFO ITOSICHEHHS pEaIbHOCTI MpaBa.

I3 TouKM 30py HEMIWCHOCTI MPABOYMHIB BEJIMKE 3HA-
YeHHsI MaroTh HapoOku A. Pocca mpo 3MicT TepMiHy
«BaIJIHICTEY. YUCHUI BUKOPHCTOBYBAB TEPMIH «BaJIi]I-
HICTB» y TphOX 3HaueHHsX. [lo-meprme, I BCTaHOB-
JICHHSI, YU JOCSTAE TPABOBUH aKT IOPHIMYHOTO edek-
ty. Ilo-mpyre, maHWii TepMiH BUKOPUCTOBYETBHCS LIS
MIOSICHEHHSI PEaIbHOTO ICHYBaHHS HOPMH a00 CHCTEMHU
HOpM. | o-TpeTe, «BaiAHICTE» 03HAYAE Y IPUPOTHOMY
MIpaBi 0COOJIUBY MOPATIBbHY alpiopHY SIKICTh. TakuM uu-
HOM, BaJiIHICTh JiIsi A. Poca Oyia TeBHOIO anpiopHO0
17IC€r0, SIKa BITHOCUTBCS JIO PEaIbHOCTI (POC. — «JIOJIK-
Horo»)?L.

Benukuii BHECOK Y pO3BUTOK TEOPii BaJiTHOCTI 3pO-
ouB I". Xaprt, sxuii po3mIsAaaB 1e MATAHHS 3 TOUYKH 30pY
npobiaeMu TijgcTaB HWoro o00B’s3koBOCTi. YoMy KOH-
KpeTHAa HOpMa IMpaBa i HOPMAaTUBHUI MPABOMOPSAIOK Y
IIJIOMY BU3HAKOTHCS OOOB’SI3KOBHMH SIK HOTO YYacHH-
KaMH, TaK 1 30BHIIIHIMHU JIO0 I[bOTO MPOIIECY «CIOCTEPi-
ragyamuy, a0o, sk (YOPMYITIOE 11 MUTAHHS TPEJICTABHUK

8 Yucroe yuenne o mnpase 'anca Kembzena: K XIII konrpeccy Mesx-
JIyHapOAHOH accOoIHaluy IIPpaBoBoi U conuansHol ¢pmnocopun. Tokuo,
1987. C6. mepeBomoB. Beim. 1/ ot. pea. B.H. Kyapsieues, H.H. Pasymo-
Bu4 / ep. C.B. Jle3osa, 10.C. [TuoBaposa. Mocksa, 1987. C. 17.

9 Kenpsen I. Yucre npaBo3HascTBo. 3 popatkoM «IIpobiema crpases-
nmBocti». Kuis : IOHiBepe, 2004. C. 35-42.

2 Pocc. A. BannaHocTh 1 KOHQIMKT MKy MPABOBBIM MTO3UTHBH3MOM
1 €CTECTBEHHBIM IpaBoM. Poccuiickmii exxerogHuk teopuu npasa. 2009.
Ne 2. C. 458-473.

2 Pocc. A. BanuaHOCTh U KOH(IUKT MEXKTY IPABOBBIM MO3UTHBH3MOM
U €CTECTBEHHBIM NpaBoM. Poccuiickuii exxeroquuk teopuu mpasa. 2009.
Ne 2. C. 458-473.
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okcdopcrKoi mkoau (inocodii mpara I. Xapt, — Ha
YOMY IPYHTY€ETHCS CIIiAyBaHHs IpaBy?2?

I came TyT MpOSBISETHCSA YHIKAIBHICTh MPABOYH-
Hy SIK TIPOSIB BOJII MOTO CTOPiH (CTOpPOHM). AJpKe Horo
000B’SI3KOBICTh 3yMOBJICHA, B TEPINy Yepry, HE TOJO-
JKCHHSIMU TIO3UTUBHOTO TIpaBa, a aBTOHOMIEO BOJII HOTO
YYaCHUKIB.

JlocnigHUKH TPOOJIeM BaJIiTHOCTI MpaBa MPHILIS-
JIM TAKOXK BEJIMKE 3HAYCHHS FOPUINYHINA pakTuill. Tak,
I'. Xapt po3misaB BUBHAHHS [IEBHOTO SIBUIIA ITPABOIIO-
PAKOM IIUISTXOM BiJIIOBITHOT TiSTTBHOCTI CY/IB, O(IITiii-
HUX 1 MPUBATHUX 0Ci0 13 imeHTHDIKALT TIPABUII K FOPH-
JIUYHO JIIMCHUX MUISIXOM 3BEPHEHHS JI0 KPUTEPIiB, sIKi
HAJIAFOTh TPABUIIO BU3HAHHS. TakUM YMHOM, BU3HAHHS
MEBHOTO SIBUIIA JIHCHUM JEMOHCTPYETHCS BIIIOBIM-
HOIO IOPHIMYHOI NpakTukoro®. I chpasmi, AiHCHICTH
MPABOYMHY O3HAYa€ HAsSBHICTH B3aEMHHUX IIpaB Ta
000B’s3KiB HOTO YYaCHHUKIB, MOXKIIUBICTh 1X peaizariil
Ha TIPAKTHIII.

Touky 30py A. Pocca mofinsie npecTaBHUK cydac-
HOTO IOPHIUYHOrO TNo3uTHBI3MY €.B. Bymwurin, skuii
3a3Havyae, M0 MOHATTSA BaJIITHOCTI SK 3000B’S3yHOYO1
CWJIM TIpaBa B TOMY BHIJISI, SIK 11 BU3HAYa€, 30KpeMa,
I'. Kenb3eH, HecmiBCTaBUME 3 MO3UTHBICTKOIO MpOrpa-
MO0, 1 Ha I MijJicTaBi Hajgae nepesary (GakTHIHOMY
npaBuity BusHaHHs . Xapra?,

€. BynmuriH cTBep/IKYe, O HETO3UTHBICTCHKI Teopii
BIJICTOIOIOTH TE3Y MPO 3B’s30K (connection thesis), 3ria-
HO 3 SIKOIO TIPABO MICTHTB €JIEMEHTH Mopai. ToMy BOHO
BU3HAYAETHCS 32 MOCEPEAHICTIO TPOX XaPAKTEPHUCTHUK:
JIBOX, 3arajibHUX 13 MMO3UTHBI3MOM, y TIOEJIHAHHI 3 Tpe-
THOIO — IIPABHIIBHICTIO 3MICTY TIPABOBUX HOPM™.

VY ¢inmocodii mpaBa mMUpoKo BioMa Tak 3BaHa Gop-
Mmyina PanOpyxa npo craryc «HecnpaBeInBOro mpaBay:
MPaBoOBi HOPMHU a0o0 Il TIPABOBI CHCTEMH BTPaYarlOTh
CBIl MPaBOBUH CTaTyC y BUMAJKY NEPEBHIICHHS «HE-
npuiryctuMoro» (intolerable) crymeHs HecrpaBeH-
BOCTI*. 3HOB-TaKH, €KCTPAITOJIIOIOUH If0 TE3y Ha Ipa-
BOYMHH, 3ayBa)XHMO, 1[0 IPABOYKH, KU BUYNHEHO il
BILTMBOM TsDKKOi oOctaBuam (cT. 233 LK VYkpainm),
MOke OyTH BU3HAHHI HEMIMCHUM, KOJW BiH BUMHCHUI
Ha BKpail HeBUTIJJHUX YMOBaX, TOOTO KOJIM BiH € HEIPH-
MYCTUMO HECIPABEINBHM.

[IpaBoBa BaiJHICTh BCTAHOBIIOE MOMKIJIHBICTh
BHKOHAHHS 3aKOHY, 1 11 CTaHIapTH MOCHITIOITH a00 00-
MEKYIOTh 3[aTHICTh Cy0’€KTa BIaJHUX TMOBHOBa)KEHb
BHUKOHYBaTH CBOK BOJIO HUIIXOM TMPHMYCY. 3axigHa
(binocodis mpaBa po3mIsIIAE BATIIHICTh MPaBa y TPhOX
BHMipax, 1 KOXKEH 13 HUX HAJCKHUTH JIO TICBHOI IIKOJIN
FOPHUCTIPYIEHIIIT.

2 Xapr I. JI. A. Ilonsitue nipasa / niep. ¢ anrit. ; mox obur. pea. E.B. Ado-
nacuna u C.B. Mouceesa. Cankr-IletepOypr, 2007. C. 21.

2 Xapr I JI. A. Ionsitue npasa / niep. ¢ anrit. ; mox obur. pea. E.B. Ado-
nacuHa u C.B. Mouceesa. Cankr-IletepOypr, 2007. C. 110-111.

2 Bynbirua E.B. OcHoBana 1 unocodust npasa (ee 4acTh) Ha Ommo-
ke? Poccwuiickuii exxeropnuk Teopuu rnpasa. Ne 2. 2009. C. 57, 59.

» Bynbiru E. Asekcn MeX1y MO3MTHBH3MOM H HEIO3HTHBH3MOM.
IIpoGmemu ¢inocodii mpasa. 2010-2011. Tom VIII-IX. C. 36.

26 Pan6pyx I. 3akoHHE HEMPaBo Ta HaJ3aKkoHHE MpaBo. [Tpobaemu piso-
codii pasa. 2004. Tom II. C. 83-94.
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[TpoGnemu 060B’SI3KOBOCTI IpaBa Mo-pi3HOMY PO3y-
MIIOTBCSI TPUXWIBHUKAMH JIOMIHYIOUHMX IIKIT TpaBa —
IOPUIMYHOTO TO3UTHBI3MY Ta IPHPOIHOTO TIPaBa.

[IpaBoBHii TO3UTHBI3M HATOJIONIYE HA TIOITUIHOMY
BUMIpi mpaBa. [IpaBoBHii TO3UTHBI3M BU3HAE MOJITHY-
HUX TIPaBUTEIIB €MHUM JDKEPEIIOM JIIHCHOTO 3aKOHY 1
npuiiMae BOMIO TONITUYHOTO TMPABHUTENS SIK CTaHAAPT
fioro mii. [IpoBITHUMYU FOPUINYHUMHU TIO3UTHBICTAMH €
Jlxepemi benrtam, [Ixon Octin 1 X.JILA. Xapr.

Teopist IPUPOTHOTO TpaBa MiAKPECIOE MOPATbHUN
BUMIp nipaBa. Teopist MpUPOHOTO NpaBa BU3HAE YHIBEP-
caJIbHI MOpaJIbHI TIPUHIIMITA SIK TIEPIIoDKepeNia IiHCHO-
ro npasa. L{i MopaibHI IPUHIUITH 320€3eYyI0Th HOPMY
IOPUIMYHOIO CHIIOIO, SIKa HAaKJIaJa€ MOpaIbHI 0OMEKeH-
HS HA IPUMYCOBI MMOBHOBa)KeHHs TipaBuTess. [IpoBigHi
TEOPETUKH MPUPOTHOTO TIpaBa BKIIOYAIOTh APiCTOTEINS,
[unepona, FOctuHiaHa 1 oMy AKBIHCHKOTO.

Came Teopist MPUPOTHOTO IIPaBa Ma€ BEITUKE 3HAYCH-
HS JUISL TOCIIDKEHHST HEMIMCHOCTI TPaBOYMHIB. AJDKe
MOpaJIbHAN BUMIp 3aKJIaJIcHUH y 0arathbox ITijicTaBax
HEIWCHOCTI TPAaBOYMHIB — HANpPHUKIAJ, HE BiIIOBIJI-
HICTH TIPaBOYMHY MOpPAJIBHAM 3acajiaM CYCHIBCTBA,
BUMHCHHS TIPAaBOYMHY Wi BIUIMBOM OOMaHY, HaCHIIb-
CTBA, TSDKKOI 0OCTaBHHU TOMIO.

[IpaBoBHMit TO3UTHBI3M BH3HAE IIO3UTHUBHE TIPABO SIK
€JIMHE peajibHe MPaBo 1 BIAKKIAE MOPATIBHI Ta iICTOPHY-
HI BUMIpH TPpaBa sIK JpKepesia YMHHUX 3aKOHIB. 3 1HIIIOTO
00Ky, Teopist IPUPOIHOTO IPaBa Ta iICTOPHYHA IITKOJIA
4acTo iHTErPyIOTh TPU BIUMIipH IpaBa.

Bimesim brexctoyH y cBoix «KomeHTapsx mpasa
AHIIIT» Ha TPUKIAAI aHAi3y CYIOBOT MPAKTHKH SK
OCHOBHOTO JDKEpeia IpaBa AHINIi BHIUIAB 1Ba CTaH-
JIApTH JIMCHOCTI, OJIUH 13 SIKUX IPYHTYEThCS Ha 3BUYai, a
IOpYTH — HA IIPHPOIHOMY TpaBi. 3aKOHH, SIKi HE BIAIO-
BiZJAfOTh IIUM CTAaHAAPTaM, € He IIPOCTO «IIOTaHUM IIpa-
BOM» — BOHH «HE € IPaBOM». 3BHYAH TaKOXK BKIIIOYAE
B ceOe MpaBoBi MPHHIUIHN Y (GOpPMaX MAKCUMH, TAKHX
sK: «Kopoib He MO)ke pOOHTH HIYOTO HETIPABHIBHOTOY,
«KonHa morHa He 3000B’s13aHa 3BUHYBaYyBaTH ce0e»,
«HixXTo HE TOBUHEH KOPHUCTYBATHCS CBOEIO BIIACHOIO O~
MUIIKOIO». MOpanbHUH BUMIp 3aKOHY Tiependadae CTaH-
JapT IPaBOBOI BaJIiTHOCTI, 3aCHOBAaHHIA HA TPUPOTHOMY
npasi. [Ipupomnuii 3akoH briekcroyHna 3acHOBye cripa-
BCJTUBICTh HA BIYHHX 1 HE3MIHHHMX 3aKOHax Jo0pa i
3ma?’.

[IpupoaHuii 3aKOH JTO3BOJISIE aKTH, SKI CHPHSIOTH
ICTHHHOMY IIACTIO 1 3a00pOHSIOTH Aii, SKi HOTO 3HH-
n1ytoTh. [Ipupo/iHHii 3aKOH BUIUIMBAE 3 HaKa3y, 3TIHO 3
SIKHM <JTIONMHA TIOBUHHA TIEPECITiTyBaTH CBOE CIIPABK-
HE 1 icTOTHe ImacTs». HecnpaBemmBicTh MPUHOCHTH
Hemacts. [lo3uTHBHE MpaBo, MO CYNEPEUNTh NMPHPOJI-
HOMY IpaBy, € HEIHCHUMU.

Jlxepemi benram. [IpaBoBHii O3UTHBI3M BiJIKHIA€E
MOpaJIbHI Ta ICTOPHYHI BUMIpPH TIpaBa K JHKepesia mpa-
Ba 200 HOpMU ropuanyHoi cun. X. JI. A. Xapr e Haid-
BaXIIUBINIOW (DIryporo B TMO3WTHUBICTCHKIA TpamuIlii,

27 URL : https://www.iep.utm.edu/legal-va/.
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o nouyrHaeThes 3 benrama 1 J[xkona Ocrina. [[xoH
OcTiH y cBOTH (yHmIaMeHTAIBHIN TIpaii «Bu3HaueHHs
TpeaMeTa OPHUCIIPY/CHINID» BH3HAYAE MOJITHUYHUN BH-
Mip TIpaBa sIK €JIMHE JHKEPEIO MpaBa Ta HOTO BaJIiTHOCTI.
Sk 1 B iMnepaTtuBHil Teopii beHTama, «KOMaHIHa» TEO-
pist OcTiHa BCTAHOBIIIOE BOJIKO TIOITUYHOTO TIPABUTEIIS
SIK CBIM BIacHUU cTanmapt ropuaudHoi cuin. CyBepeH
MOJKE peaji30ByBaTH CBOKO BOJIIO Yepe3 3aKOH, HE 00-
MEXYIOUHCh MOPAJTbHUMH MTPUHIMIIAMH, 3BUYasSIMH 200
ABTOHOMIEIO MpaBa.

XapT 3aMIHIOE «KOMaHIHY» Teopito OCTiHa MOJICIUTIO
npaBa sk 00’ €JJHaHHsI IEPBUHHUX 1 BTOPUHHUX COIiaTb-
HUX TpaBwil. [IepBUHHUM € MPaBWIIO, SIKE BCTAHOBIIOE
3000B’s13aHHsI 200 000B’s130K. [IepBHUHHI TIpaBuUIIa CTOCY-
FOTBCSI JTilA, sIKi 0c00a TOBHHHA a00 HE TIOBUHHA POOUTH,
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TaKi Ik OOMEIKEHHS Ha «HACHIILCTBO, KPAIDKKY 1 0OMan».
[IpaBwiio Haknamae Ha cebe 3000B’s13aHHS a00 00OB’s-
30K, KOJIM € HATOJICIIIMBA MOTpeda BIAMOBITHOCTI, 1 COIIi-
anbHUN THCK, 110 BUHUKAE HA THX, XTO BIIXWIAETHCS BiJl
npaBwia, € BenmkuM (Hart 1994, pp. 91, 94) %,

BumesazHaueHe 103BOJIsIE 3pOOUTH TaKi BUCHOBKH.
I3 cyuacHHM pPO3BHUTKOM IMBUIICTUYHOI HAyKH 3aMaJio
KOHCTATyBaTH HEAIMCHICTh MPABOYMHIB JIUIIIC 3 MTO3UIIIH
HEBIJMOBITHOCTI 1M MpUIKCcaM MO3UTHBHOTO npasa. Ha
MEPIIOMY MICI[i Ma€ CTOSTH BIAMOBIAHICTh TAKUX Tpa-
BOYHMHIB aBTOHOMIi BOJII HOTO YYaCHHUKIB, IX MpaBaMm Ta
000B’sI3KaM, a TaKOXK MPABOBIM CHUCTEMI y HIHPOKOMY
PO3YMiHHI.

2 URL : https://www.iep.utm.edu/legal-va/.
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Legal doctrine as the form of realization of constitutional and legal policy
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Candidate of Juridical Sciences,
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Progressive development of legal life requires considered and scientifically grounded decisions of
strategic nature regarding the further modernization of the mechanism of legal regulation in order to ensure
the sustainable development of the society. Theoretical studies are an important prerequisite of forming the
effective state policy in the field of law — legal policy. The author defines legal policy as the aggregate of legal
ideas of strategic nature, which are produced by the public authorities and local government bodies with the
participation of civil society institutions and are embodied in specific programs of developing the legal life of
the state and society.

Atheoretical level of developing the fundamentals of legal policy has received in the legal literature the name of a
doctrinal form of the implementation of legal policy, which should go ahead of all other forms of its implementation.
The article is devoted to the study of the nature of legal doctrine and its role in forming the legal policy of the state
as well as its impact on law-making, law-implementing and law-interpretive activities. The position is argued that
legal ideas of a doctrinal nature have a serious impact on the process of law-making and law-implementing practice
at each stage of the development of state-building. The author’s definition of the doctrinal form of legal policy is
presented.

It is concluded that the provisions of the doctrine contain legal ideas of a strategic nature which serve as the
guidelines for the law-making process that generally contributes to the final result of minimizing factors which
adversely affect the progressive development of the legal life of the state and society. Doctrinal documents,
claborated by scientists and research teams, should create the conceptual basics of developing the legislation. The
product that legal science provides for legal policy should be expressed in a reasoned and systemic form — in the
form of a concept.

IIpaBoBa nokTpHHA sIK hopMa peaJizanii KOHCTUTYUIHHO-NPABOBOI MOJTITHKH

Tepnaescvka Bikmopia Mukonaiena
Kanouoam 1opuoudHux Hayx,

ooyenm Kaghedpu 0xXopoHu npayi i HABKOIUUHBLO2O CepPedosULd
Kuiscokoeo nayionanvrozo yHigepcumemy 0yoisHuymea i apximexmypu, Yxpaina

Beryn

[IporpecuBHuil  pO3BUTOK  IIPaBOBOIO  JKUTTS
CycCHibcTBa MOTpeOy€e HAYKOBOTO OOTPYHTYBaHHS 3acajl
MIPAaBOBHX PIIICHb CTPATEriYHOTO XapaKTepy Ta JOLiTb-
HOCTI iX MPUHHATTS. BiAmoBiaHO, pO3BIAKH OPUANIHOT
HAayKH € Ba)XJIMBOIO OCHOBOIO JJIsI (OpMYyBaHHS edek-
THUBHOI JIepyKaBHOI MOJIITHKHU y cdepi mpaBa — MpaBOBOi
TTOJTITHKH.

IOpuanuna Hayka, Ha TyMKy AOCIHIJHUKIB, € Haii-
Ba)KJIMBIIIMM HAIPSMOM IIPABOBOI MOJITHKH, OCKUIBKA
came TyT po3poOIISIEThCS 11€0JIOTisl TIpaBa SK COIlialb-
HOTO 1HCTHTYTy, HOro QyX i ceHC, (POPMYIOTHCS HOBI
IOPUIMYHI TOHATTS 1 KOHCTPYKIii, HOBI Taiy3i Ta iHCTH-
TYTH TIpaBa, IPOTHO3Y€ETHCS EBOJIONIS TPABOBOTO JKUT-
Tsit. HaykoBi mpaili TeOpETHUKO-IIPABOBOTO XapakTepy
CITyTYIOTh «JJOPOTOBKA30M» JIJISI IPABOTBOPUNX OPTaHiB,
a HayKoBO OOIPYHTOBAaHI NPaBOBi i/iel MatoTh OyTH KBiH-
TECCHIIIEI0 KOHIIETIiif HOPMAaTHUBHO-IIPABOBUX aKTiB.

! Masbko A.B., 3atonckuii B.A. IIpaBoBasi moyMTHKa: OCHOBBI TEOPHH
M TMPaKTUKH @ y4eOHO-MeTopnueckuid Komruieke. Mocksa : Ipocmekr,
2015. C. 223.
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OTxe, BUXOJSUH 3 BUILIE3a3HAYCHOTO, METOIO CTATTI
€ OOIpyHTYBaHHsI Ba)XKJIMBOCTI JOKTPUHAJIBHUX TMOJO-
JKEHb MPaBOBOI MONITUKU JUIsl BJOCKOHAJICHHS IIpa-
BOTBOPYOTo Ipoliecy B YKpaiHi, OCKIIbKH BOHHU MalOTh
He JIUIIe TEOPETUYHUH, aJie 1 MPUKIIaHUNA XapaKTep.

[Ipobnema Bu3HaueHHA Npuponu (eHoMmeHa IMpa-
BOBOi JIOKTPUHHM, i pOJii Ta 3HAYEHHS y IMPABOBOMY
JKUTTI CYCHUIBCTBA € TPAIULIIHO OIHUM 31 CTPUIKHE-
BUX MUTaHb JUIA 3apyODKHOI IOpUIUYHOI HAYKH, MPOTE
BiTHOCHO HOBHUM JUIsl BITYM3HSHOTO NPaBO3HABCTBA,
IO TIOSICHIOETBCS JOMiHYBAaHHSM MPOTSITOM TPUBAJIOTrO
Yyacy IMO3UTUBICTCHKOT MapajuIMH IPaBOPO3YyMiHHS.
Oxkpewmi actiekTu (peHoMeHa TPaBOBOi JOKTPUHHU BUCBIT-
moBanucs y npauax O. [lerpummna, FO. llemiydenka,
B. Tauis, O. Ckpunnioka, O. CkakyH, M. Kapmaiiru,
M. Mouynbcbkoi, I. CemeHixiHa Ta IHIINX YKPaiHCBKHX
MPaBO3HABIIIB, OJHAK MpaBOBa JIOKTpUHa fK (opma
peanizaiii mpaBoBOI MOJITUKU I HE CTaja OKPEMHM,
CaMOCTIHHUM NPEIMETOM JIOCHIHDKEHHS B YKpaiHChKii
IOpUAnMYHINi Hayui. HaroMmicTe naHe nuTaHHsS nepeOy-
Ba€ TOCTIHOMY NOJIi pogeciiiHOl yBaru Takux pociid-
CBKUX BUYEHHUX, K O. Manbko, M. Mary3os, P. I1y3ikos,
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M. Honsucekuit, B. 3aroncekuii, O. Canomarin, €. Po-
MaHOB Ta iH.

Buxnan ocHoBHOTo MaTtepiany

MoznepHi3aliisi paBoOBOi CUCTEMH YKpaiHH, 10 PO3-
BUBAE€THCS CHOTOAHI ITiJ BIUIMBOM DIoOasi3aiiHux
MPOIIECIB, MOTPEOYE JETITUMHOT 1 HAYKOBO OOTPYHTOBA-
HOT KOHIICMIIIi 3arajbHO/ICPKABHOI MPABOBOT MOJIITHKH,
sIKa Ma€ CIIPUSATH NPAaBUIEHOMY BU3HAYCHHIO ITiIEH Cy-
qacHUX pedopM 13aco0iB IX JOCITHEHHS, TPIOPUTETHUX
cep TEepeTBOPEHHS MPAaBOBOTO JKUTTA. ICHYe Takox
HarajibHa MoTpeda KOHIIENTyali3amii OKpeMHX BHIIB
MIPaBOBOI MONITHKH, 30KpeMa KOHCTHTYIIIITHO-ITPaBOBOT
MOJITUKH SIK IPOBIHOTO HATIPSIMY (BUAY) MPABOBOI I10-
JIITHKH.

Po3po0rnieHHsT HOBOT Kareropii «IpaBoBa IOJITHKA»
€ Oe3rmocepeIHIM 3aBJAHHSAM BITYM3HSIHOI FOPHIAY-
HOI HayKH, 30KpeMa HayKH 3arajibHoi Teopii nmpasa. Ha
HAIIy TyMKY, IIPaBOBY IOJITHKY MO)KHAQ BH3HAYHUTH SIK
CYKYIIHICTD TPABOBHUX 1€l CTPATETIYHOTO XapakTepy,
10 BUPOOJICHI OpraHaMy AepKaBHOI BIIaH Ta OpraHaMu
MICIIEBOTO CaMOBPSITyBaHHsI 3@ y4acTi IHCTUTYTIB TpoMa-
JITHCBKOTO CYCITLIBCTBA 1 BTUICHI B KOHKPETHI MPOrpaMu
PO3BUTKY IIPABOBOTO JKUTTSI CYCIILIECTBA Ta JIEPIKABH.

TeopeTHuHUil piBeHb PO3POOICHHS 3acaj] MPaBOBOI
TOJIITUKY OJICPKaB Yy FOPUINYHIN JTITepaTypl Ha3By JTOK-
TPUHAILHOI (hOPMU peastizaliii mpaBoBoi NOJITHKH. Bu-
CJIOBJIFOEMO CBOIO COJIIAPHICTH 13 ymMKor0 O. ManbKo,
SIKUH BBaXKae, 10 came JOKTPUHAIBHA (opMa IpaBoBoOi
MTOJIITUKYU TTOBUHHA UTH TOTIepey BCiX IHIMX GopM ii
peaizariii, OCKUTbKA po3poOJieHI B paMKax MpaBOBOI
MOJIITUKU FOPUMYHI TODISIIN 1 KOHIETIiT (hOPMYIOTh
MOJIEJTi TIPABOBOTO PETYIFOBAaHHS, IO 13 YaCOM JISITal0Th
B OCHOBY IIPaBOTBOPUYOTO, IIPABO3aCTOCOBHOTO UM IIpa-
BOpeaIizaliifHoro mporecy?.

IOpuanyna Hayka TpOAyKye 3HAYHY KUIBKICTh
HayKOBHX IIPalb y BUNNIIII HAYKOBHUX CTaTel, MOHOTpa-
(biii, KOMEHTapIB KOJIEKCIB TOIIO, OJIHAK CJIiJ| 3a3HAYHTH,
0 HE BCi HAyKOBI PO3POOJICHHS € BTIJICHHSAM JIOKTPH-
HaJBHOT ()OPMH MPABOBOT MOMITHKH, OCKIJIBKH OibIla
YacTHHA HAYKOBO 3HAYMMHX TEOPETUYHHUX y3arajJbHEHb
HE MOKe OyTH OJJHO3HAUHO «BEepH(IKOBaHA CYCHIIBHOIO
MIPAKTHKOKO, JIUIIE JOKTPUHAIBHI MOJOKEHHS 000B’513-
KOBO TIITBEP/UKYIOTHCS eMITipuaHO»®. JIOKTprHATbHY-
MH BB2)XKAIOTHCS JIMIIE KOMITJICKCHI HAYKOBI PO3POOKH,
SIK1 BIJIPI3HSFOTHCS INTUOWHOKO Ta BCEOIYHICTIO, 10 13 Ya-
COM TPaHC(HOPMYIOTHCS B KOHIIETITYaJIbHI ITOJIOKCHHS*.

TepMiH «IOKTPHHA» TPAKTYETHCS TaKUX 3HAUCH-

2 Manbko A.B., 3aronckuii B.A. TIpaBoBast ONUTHKA: OCHOBBI TEOPHHU
M TIPaKTHKH: y4eOHO-MeTonuueckuil komriekc. Mocksa : Ilpocmekr,
2015. C. 223-224.

3 [ly3ukos P.B. JlokrpuHa Kak (popma U HCTOYHHK (JOPMUPOBAHMS Mpa-
BOBOM monutuku. BectHuk IToBomkckoro nHctutyTa ynpapiaenus. 2011,
Ne 2. C. 72. URL : https://cyberleninka.ru/article/v/doktrina-kak-forma-i-
istochnik-formirovaniya-pravovoy-politiki.

4 Tonsiuckuii J1.A., ITy3uxos P.B. [IpaBoBast 1oKTprHA Kak 0coboe mpa-
BoBe sBieHne. Bectank TamboBckoro ynusepcutera. Cepust: ['ymanu-
tapubie Hayku. 2013. Beimmyck 11(127). C. 5. URL : https://cyberleninka.
ru/article/v/pravovaya-doktrina-kak-osoboe-pravovoe-yavlenie.
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HSX, SK BYCHHS, HaykoBa 4Yd (QuIocodpchka Teopis,
KEPiBHUH TCOPCTHYHHMH YHM MOJITHYHUN MPHHIIAIL.
Ha aymky JI. IlonssHcbkoro Ta P. IlysikoBa, ropuand-
Ha JOKTpPHHA — II¢ BHpOOJIEeHA IOPHIUIHOIO HAYKOIO
CHUCTEMa MOIVISIIB Ha TPOOJIeMy MPaBOBOTO PETYIIIO-
BaHHs CYCHUIBHHMX BIJIHOCHH, IO BHpaxeHa y (opmi
MIPUHIIMITIB, IPE3YMIIIiH, aKCIOM Ta IHITHX OCHOBOIIO-
JIOKEHB, SIKa SIBJISIE COOOI0 MOZEIh IO3UTUBHOTO IIPaBa,
CIIYTY€E PErYISTOPOM CYCIITPHHUX BiTHOCHH, BU3HAYAE
MPIOPUTETHI HANPSIMH, 3aKOHOMIPHOCTI 1 TEHICHIIIT
PO3BHUTKY 3aKOHOAABCTBA, HE3aJECKHO BiJ TOTO, YX
3adikcoBani 11 MOJOXKEHHS B SKOMYCh JIOKyMEHTI’.
T. IIpsixina HaroJomye, MO BYCHHS MOXKE OyTH BHU3HA-
YEeHO SIK JOKTPUHA JIUIIe Y BUNIAAKY Horo odimiitHoro
BHU3HAHHS, TOMY IOKTPUHY MOCTIIHHUILI TPAKTYE SIK
HAyKOBY TEOpir0, IO ojiepxana odiriiiHe BU3HAHHS
IUISXOM BTIICHHS ii TONOXKEHBb y MPOTPaMHUX ITOKY-
MEHTaxX MOJITHYHOTO XapakTepy, HOPMaTHBHHX IIpa-
BOBHX aKTax, JIOTOBIPHUX HOPMaXx, PIIICHHSIX OpPTaHiB
nepxaBHoi Bragu’. OTxe, jumie (QyHIAMEHTaIbHI 1
3arallbHOBU3HAHI TEOPETHYHI IOJIOKEHHS, HA TYyMKY
OUTBIIOCTI JTOCIAHUKIB, MOXKYTh 1 TOBUHHI BU3HAYATH
3aKOHOMIPHOCTI 1 TEHJICHIIT PO3BUTKY 3aKOHOJIaBCTBA,
CTAaHOBUTH OCHOBY IPOEKTIB HOPMAaTHBHO-TIPAaBOBHX
aKTiB.

VY Toi ke Yac ClTiji HAaroJOCUTH, IO B JJAHOMY JIOCIi-
JUKCHHI JIOKTPUHA HE PO3IIIAAETHCS SIK TOKTPUHATEHIN
MIPaBOBUI aKT, SIKUH € JKEPESIOM ITpaBa. BBaxkaeThCs, 110
€ BJaCHE IOpPHIMYHA IOKTPHUHA 1 IOPHIWYHA TOKTPHHA
JeprKaBH, TOOTO TIPaBOBa MOJIITHKAS, TOMY MM BHBYAEMO
JOKTPHHY SIK MPOAYKOBAHHMH BYCHUMH-IOPUCTAMH JIOK-
TPHHAIBHUHA JIOKYMEHT, SIKHU SIBJISIE COOOK0 CYKYITHICTh
MPABOBHX iZIell TEOPETUKO-IIPUKIIAJHOTO XapaKTepy, o
1 € JDKepeIIoM MPaBOBOI MOJIITHKH, (popMOto T peaizartii.

B ropuamyHiil niteparypi Mo-pi3HOMY HIXOAATH 110
BU3HAYCHHS TPUPOIH IOPHIMIHOI TOKTPUHU: Ha JTYyMKY
OJIHUX JIOCITITHVKIB, FOPUIUYHA JJOKTPHHA — 1€ CITUTBHAN
HPOIYKT TEOPETHKIB 1 IPAKTUKIB®, iHIII 5K BBAKAIOTH, IO

> Hoseiiluii cioBaph MHOCTPAHHBIX CIIOB M BBIP@XKCHHI. MHHCK :
Cospemennslit ureparop, 2005. C. 298.

¢ Tonstackwit JI.A., Ily3ukos P.B. [IpaBoBast JokTprHa Kak 0coboe mpa-
Boge sBienne. BectHuk TamGoBckoro yuusepceurera. Cepusi: ['ymanuTap-
uele Haykd. 2013. Bemyck 11 (127). C. 8. URL : https://cyberleninka.ru/
article/v/pravovaya-doktrina-kak-osoboe-pravovoe-yavlenie.

7 PomanoB E.B. KoHCTHUTYIMOHHAsI NOKTPUHA KaK OJWH W3 BHJOB
MCTOYHMKOB HAyKH KOHCTHTYLMOHHOTO mipaBa. BectHuk Tomcko-
ro rocynapcrBeHHoro ynmepcutera. 2010. Ne 330. C. 109. URL :
https://cyberleninka.ru/article/v/konstitutsionnaya-doktrina-kak-odin-iz-
vidov-istochnikov-nauki-konstitutsionnogo-prava.

8 Tonsekuii [I.A., TTy3ukos P.B. [TpaBoBast 1OKTprHa KaK 0co00€ TIPaBo-
Be siBleHue. Bectaik TamboBckoro ynusepcurera. Cepust: I'ymanuTapHSBIC
Hayku. 2013. Bemyck 11(127). C. 7. URL : https:/cyberleninka.ru/article/v/
pravovaya-doktrina-kak-osoboe-pravovoe-yavlenie.

® PomanoB E.B. KoHCTHTYIMOHHAst NOKTpHHA KaK OIMH M3 BHJOB
UCTOYHUKOB HAayKH KOHCTHTYIHOHHOTrO mpaBa. BectHuk Tomcko-
ro rocynapcrBeHHoro ynusepcutera. 2010. Ne 330. C. 109. URL :
https://cyberleninka.ru/article/v/konstitutsionnaya-doktrina-kak-odin-iz-
vidov-istochnikov-nauki-konstitutsionnogo-prava; Koamsayk O. [IpaBo-
Ba ToJtiTiKa i popmu 1i peanizauii. [IpaBosa nosiTrka B YKpaiHi: MUTaHHS
Teopii Ta MpaKTUKU: 30IpHUK MarepiaiiB MDKHAPOIHOI HAyKOBO-IpaK-
TiuHOi KoH(pepeHuii (Kuis, 24 xostas 2014 poky): B 2 1. Kuis : Hamio-
HaJlbHa akajeMist npokyparypu Ykpainu, 2014. T. 1. C. 188—190. URL :
http://napu.com.ua/wp-content/uploads/pdf/KONFERENCE-1tom.pdf.
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JIOKTPHHA — TMPOIYKT BUKITIOYHO TPOQeECciiHOl HAyKOBOI
JUSTBHOCTI, OCKUIBKY BaKJIMBUMH € HAyKOBA JIOBEJICHICTh
TEOPETHYHHX MOJIOKEHB 1 (hOPMATBEHO-JTOTIYHA BiIMOBIA-
HICTh 3aTaJIbHUM BUXIJIHUM MPHUHIAIIAM 1 3aKOHOMIPHOC-
TSIM TIPAaBOBOI HAyKH, a HE MPAKTHIHUN TOCBiJI, HA OCHOBI
SIKOTO CTBOpEHa TeoperuyHa mpaisil’. OmHak yci gocmi-
HUKM TIPOOJEMAaTUKM IIPaBOBOI MOJITHUKM COMIAApHI B
TOMY, [0 FOPUANYHA JTOKTPHHA € JPKepesioM (hOpMyBaHHS
npaBoBoi nomituku™. Tak, Ha qymxy M. Kapmanitu, npa-
BOBA JIOKTPHHA BHCTYIIA€ HAyKOBOIO OCHOBOIO ITPABOBOI
TIOJIITUKH, OCKUIBKU MICTUTh CHCTEMY OCHOBOIIOJIOXKHUX
MODVIS/IIB  TIPABO3HABINB HAa JICPIKABHO-TIPABOBI SIBHIIIA,
HAayKOBO OOIPYHTOBYE COLIATLHO 3HAUYIINI ITPOOJIEMH 3 Me-
TOIO OUTBII €(PEKTUBHOTO 1X BUPIIIICHHS Ta BU3HAYAE CTpa-
TEriuHi EPCIIEKTHBH TIPABOBOIO PO3BUTKY JEPIKaBU2,
[IpaBoBi iz1€f, 1110 JIATaIOTh B OCHOBY IPABOBOI ITOMTITHKY,
3YMOBIIOIOTECSI TUTIOM MPABOPO3YMiHHS, SIKE, CBOEIO Uep-
TOI0, OTMIOCEPEAKOBYETHCS TTAHYIOUMMHU B CYCILIBCTBI Ipa-
BOBUMH LIIHHOCTSIMH Ta O(iLIIIHOIO 1€0JIOTIEI0 B KOHKPET-
HHUX 1CTOPUYHUX, COLIAJIbHUX 1 KyJIBTypHHUX yMoBax. Came
HAyKOBO-TCOPCTHYHHI pIBEHb MPABOPO3YMIHHS 3IaTCH
3a0€3MeYHTH TOCIIKECHHS 00 €KTHBHUX 3aKOHOMIPHOCTEH
CTaHOBJICHHS ITPABOBOI TOJIITHKH, il CYTHOCTI Ta TIpiopHTe-
TIB, OCKUIBKH CaMe Ha PiBHI HAyKOBO-TEOPETUYHOTO TPaBo-
PO3yMiHHS BiJIOYBA€EThCS MI3HAHHS HAMCYTTEBIIIMX SKOCTCH
TpaBa, Jie OCHOBHA yBara, Ha J;yMKy M. Kozro0pu, 30cepe-
JDKY€ETBCSL Ha yXOBHIi CTOPOHI IpaBa, IMAaHEHTHOIO Xapak-
TEPUCTHKOIO SIKOi BUCTYMAIOTh HE HAYKOBI 3HAHHS,  IIIHHO-
cri®®. Came 1iHHICHI OPIEHTHPH CYCITUTBCTBA, SIK CTBEPIDKYE
MPABO3HABEIIb, CTAHOBIISITH MPOOJIEMY [IPABOPO3YMIHHS*,
Ha nymxy okpemux ¢axiBLiB, ChOTOIHIIIHS Mpa-
BOBa 17ICOJIOTiA € KOHCTUTYLIHHOIO 332 CBOEIO CYTTIO,
OCKinbk B ocHOBI KoHcTuTywlii YKpaiHu Ta y YMHHUX
HOPMAaTHBHO-TIPAaBOBUX aKTaX BH3HAUCHI IpiopuTe-
TH KOHCTUTYIIHHO-TIPABOBOTO 3a0€3MEUeHHs IpoIie-
Cy COIliaJIbHUX 3MiH JIepykaBu Ta cycrinbeTa'®. Tomy,
TOBOPSYM TIPO KOHIICTIIIF0 KOHCTUTYIIHHO-TIPAaBOBOT
TIOJIITHKY, 3alPOIIOHOBaHy B Hill MOJIENb MOJAIBIIOTO

© Tonsuckuii I.A., [Ty3uxkos P.B. IlpasoBas 1okTpuHa Kak 0co6oe mpa-
BoBe spieHue. BectHuk TamboBckoro ynusepcutera. Cepusi: I'ymanu-
Tapusle Hayku. 2013. Bemyck 11(127). C. 5. URL : https://cyberleninka.
ru/article/v/pravovaya-doktrina-kak-osoboe-pravovoe-yavlenie; Manaes
E.O. IIpoGnemMbl NpaBOIOHUMAHUS B CBSI3H C UCCIEIOBAHUEM JTOKTPHHEI
KaK HCTOYHHMKA KOHCTHTYIL[MOHHOTO mpaBa. IIpoGenmbl B poccuiickom
3akoHomarenbeTe. IOpuanueckuii xypnan. 2010. Ne 1. C. 31. URL :
https://cyberleninka.ru/article/v/1-9-problemy-pravoponimaniya-v-svyazi-
s-issledovaniem-doktriny-kak-istochnika-konstitutsionnogo-prava; ~ Mo-
yynbcbka M.€. [IpaBoBa JOKTpUHA B KOHTHHEHTAIbHIN MPABOBIi cucTeMi :
aBroped. IuC. ... KaHA. ropua. Hayk : 12.00.01. JIsBiB, 2013. C. 8.

1 [Tysuxos P.B. JlokTpuna kak popMa U HCTOUHUK (POPMUPOBAHKS Npa-
BOBOM nonutuku. BectHuk IToBomkckoro nHctutyTa ynpapiaenus. 2011,
Ne 2. C. 71. URL : https://cyberleninka.ru/article/v/doktrina-kak-forma-i-
istochnik-formirovaniya-pravovoy-politiki.

2 Kapmanita M.B. [IpaBoBa mokrpuna — mkepeno (popma) mpasa :
aBroped. Iuc. ... KaHx. opu. Hayk : 12.00.01. Kuis, 2011. C. 11, 13.

3 KostoOpa M. [IpaBopo3ymiHHs: MOHATTS, TUIH Ta piBHi. [IpaBo Ykpa-
iHn. 2010. Ne 4. C. 18.

14 Kozro6pa M. [IpaBopo3yMiHHs: NOHSTTs, THIHK Ta piBHi. [IpaBo Vkpa-
iHn. 2010. Ne 4. C. 13.

15 Hemroxa M.II. CyTHICTb 1 IpH3HAYEHHS IPABOBOI 171€0IOTIi SIK BU3HA-
YaJbHOIO CKJIAJHUKA IIPaBOBOI MOMITHKH YKpainu. IIpaBoBa momiTHka
YKpaiHu: KOHIENTYya bHI 3aca i Ta MexaHi3mMu popmyBaHHs : 30. MaTepi-
aniB HayK.-npakT. KoH®. (Kuis, 5 rpyx. 2012 p.) / 3a pen. O.M. PynHesoi.
Kuis : HIC, 2013. C. 42. URL : http://www.niss.gov.ua/content/articles/
files/Pravova_pol new-b7252.pdfC.
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MIPAaBOBOTO PO3BUTKY IPAaBOBOI CHCTEMH 1 IPABOBOTO
KHUTTS CYCHIIBCTBA, BAPTO PO3IVISIATH ii 3MICT uepe3
IPU3MY OCOOIHMBOTO THITYy NPAaBOPO3YMIiHHS — KOHCTH-
TYLIHOTO TPaBOPO3YMIHHS, SKE BHBYAE CYTHICTBH Cy-
JacHOI KOHCTUTYII{, ii OaraToacnekTHE BH3HAYAIbHE
3HA4EHHS 10 BiJHOUICHHIO JI0 MpaBa. 3aCHOBHUK KOH-
nenuii KOHCTUTyLiltHOrO mpaBopo3yMinHs B. Kpycc
CTBEPIIKYE, L0 BUPILIAIBHOI 1 HEOOX1IHOI TMepedy-
MOBOIO TNEPEXOAY 10 PO3YMiHHS CY4acHOro IpaBa sK
KOHCTUTYIIIHO JETEPMIHOBAHOTO SBHINA, SIKE Opra-
HIYHO TO€JHY€E aTpUOyTUBHICTH 1 HOpMAaTuBHOTO ((op-
MaJIBHOTO), 1 3MiCTOBHOTO TIOPSIIIKY, € 3arajlbHOBU3HAHI
(y m106ampHOMY BHMIpi) MpaBa i CBOOOIH JIFOJNHH, SIKI,
CTaBIIM YaCTHUHOIO TIPaBa, CyTTEBO 3MIHWIN TPHPOLY
mpaBa — BOHO OJICPXKAJI0 ICTOPUYHO Oe3Mpere/IeHTHY
MOXKJTMBICTh CTATH KOHCTHTYLIHHIM '®,

INporec nepskaBHOTO OyHIiBHUIITBA MA€ IPYHTYBATHUCS
Ha 3acajiax BITYM3HSHOI KOHCTHTYIIHHO-IIPABOBOI JOK-
TPUHH, KA OOIPYHTOBYE 3 HAyKOBOi TOUYKU 30pYy COLI-
aJIbHI 3aKOHOMIPHOCTI BUHHMKHEHHS, (DyHKIIOHYBaHHS 1
PO3BUTOK SIBUILL MOJNITUKO-IIPABOBOi IHCHOCTI, CHpUsE
(hOopMyBaHHIO TOCKOHAJIOT MOJIETI TIPABOBOTO PETYIIFOBAH-
Hs1. 3a Bu3HaueHHsM B. KoricHHK, KOHCTUTYIIIHO-TIpaBo-
Ba JIOKTPUHA — II¢ «CYKYIHICTh YCTaJCHHUX Ta BH3HAHUX
HAyKOBUM CEPETOBHUINEM iNeH, MONOKEeHb, HAYKOBUX I10-
DIIB Ta TCOPETHYHMX Yy3arallbHeHb, IO B CYKYITHOCTI
CKJIAJA0Th JIOTTYHO 3aBEPIICHE Ta BHYTPIIIHBO Y3TOIKe-
He OadeHHs, PO3yMIHHS i1 MOSICHEHHS CYTHOCTI, 0COONH-
BOCTEl, FOJIOBHUX O3HAK Ta 3aKOHOMipHOCTel (abo TeH-
JICHIIII) PO3BUTKY NEBHOTO KOHCTUTYLIHHO-TIPABOBOTO
siBria ((heHomeny)»'’.

JloKTpuHanbHI JOKYMEHTH, pO3pOOJeHI BUCHH-
MU-TIPaBO3HABISIMH, TOBHHHI CTBOPIOBATH KOHIICTITY-
aJbHI OCHOBH PO3BUTKY 3aKOHOAABCTBA. BiamosinHo,
pe3yapTaTé HAyKOBOTO y3araJbHCHHS MOBUHHI OyTH
MpeJICTaBJICHI B apryMEHTOBAHI# 1 CHCTEMaTH30BaHI|
¢dbopmi — y dopmi xounemnii'®. Ha qymky O. Ilerpu-
IIMHA, KOHYenyis npasoeoi noaimuky — e CUCTEMa
TEOPETUYHHUX TOJOXKEHb, MO (PIKCYIOTh JOCATHYTHU
piBEHb TPABOBOTO PO3BUTKY I BH3HAYAIOTH Wi,
MPUHIUIIN, IEPCIEKTUBHU 1 HAIPSIMU BJIOCKOHAJICHHS
OCHOBOTIOJIO)KHHUX MEXaHi3MiB MPaBOBOTO PEryIio-
BaHHs 1 MPAaBO3aCTOCOBHOI MPAKTUKH, 110 HAWOIIbII
eextuBHO (QyHKIIOHYE Yy (DOpMiI JOKTPUHAIBLHOTO
JIOKyMeHTa®,

'® Kpycc B. KoncrutyiuonHoe mpaBonoHuMmanue. IIpaBo Ykpainu.
2010. Ne 4. C. 171.

17 Komicauk B.I1. TIOHSITTS KOHCTUTYIHHHO-IIPABOBOI TOKTPUHH Ta (HOp-
MyBaHHs KoHCTHTYLiitHOTO NMaay. C. 208. URL : http://dspace.nlu.edu.ua/
bitstream/123456789/7173/2/Kolisnuk 207.pdf.

8 Manbko A.B., TaiiBoponckas $1.B. JIOKTpHHaibHBIE aKThl Kak
OCHOBHOU MHCTpPyMEHT npaBoBoil noiutuku. IIpaso. JKypnan Beicuieit
mkonbl dkoHoMuKH. 2018. Ne 1. C. 15. URL : https:/cyberleninka.ru/
article/v/doktrinalnye-akty-kak-osnovnoy-instrument-pravovoy-politiki;
PomanoB E.b. KoHcTuTylimoHHas JOKTpUHA KaK OJJMH U3 BUIOB UCTOUHH-
KOB HayKH KOHCTUTYIIHOHHOTO IpaBa. BecTHuk ToMckoro rocynapcTseH-
Horo yauBepcutera. 2010. Ne 330. C. 110. URL : https://cyberleninka.
ru/article/v/konstitutsionnaya-doktrina-kak-odin-iz-vidov-istochnikov-
nauki-konstitutsionnogo-prava.

¥ MMerpumma O.B. OcHoBHI HanpsiMu (HOPMYBAHHS i PO3BUTKY MPABO-
Boi nouituky. I1paBoBa mojiTika YKpaiHU: KOHIENTYallbHI 3acajiu Ta Me-
XaHi3Mu (opMyBaHHS : 30. MarepiaiiB Hayk.-pakT. koH}. (Kuis, 5 rpyx.
2012 p.) / 3a pen. O.M. Pymnesoi. Kuis : HIC/, 2013. C. 29. URL :
http://www.niss.gov.ua/content/articles/files/Pravova_pol new-b7252.pdf.
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Konmerniist BBa)ka€eTbes CKIIAI0BOIO YACTHHOIO I0PH-
JIMYHOI TOKTPUHH. Ba)KIIMBO TakoK 3a3HAYUTH, 10 KOH-
LIEMIIiT ojIep Kalii BU3HAHHS HE JIUIIIE B KOJIaX HAYKOBOT
CHUIBHOTH, ajie¢ 1 B KOJax MPaBOTBOPYUX OPraHiB, sKi
OepyTh 32 OCHOBY TEOPETHYHI y3arajJbHEHHS MPUKIA[I-
HOTO XapakTepy TMiJ Yac pO3pOOJCHHS KOHIICTIIIH
MPOCKTIB KOHKPETHUX HOPMATHBHO-NPABOBUX aKTIB.
BBakaeTbes, 110 HAyKOBO OOIPYHTOBaHI KOHIICIIIIIT «3a-
Jal0Th BMCOKHH CTaHmapT 3akoHOTBOpYOCTin?. Came
TOMY (haxiBIli HATOJIOIIYIOTh, IO «HAYKOBUH MPOTYKT»
Mae OibIll 3HAYMMY Bary y (opmi KOHIIETIIii, OCKLIb-
KM KOHIICTITYaTi3allisl CIPHSIE MiBUIIICHHIO aBTOPUTETY
HAyKH sIK KOMIIOHEHTA IHHOBAI[IMHUX IpoLeciB?,

HaykxoBo 00rpyHTOBaHA KOHIICTIIIISI MA€ MPEICTABUTH
ONTHUMAJIBHI NIUISXHU 151 Oa)kaHOT MOJIepHi3allii CyCHib-
HHX BiZIHOCHMH 3a JOIOMOror npasa??, KoHIemis KoH-
CTHUTYIIITHO-TIPaBOBOT TIOJIITUKK Ma€ CTaTH OPIEHTHPOM
JUTS MOJIEpHI3allii KOHCTUTYIIIHOTO Oy/IIBHHUIITBA KpaiHU
[IUISIXOM TIPOBE/ICHHSI CUCTEMHHX peOopM y TTONITHYHIH,
EKOHOMIYHIM, COMIaNbHIHN, KYJIbTypHIH cdepax KUTTEI-
SUTBHOCTI YKPATHCBKOTO CYCITUTLCTBA 3a JIOTIOMOTOXO TIpa-
BOBOTO iHCTpyMeHTapito. Ha sxanb, choromHi B YkpaiHi
TaK 1 He mpecTapieHo KoHIenio nmpaBoBoi MOMITHKA
VYkpainu, xo4a me Ha nodarky 2000-x pokiB Oyio po3-
pobiieHo cribHO ¢axiBigsiMu LeHTpy mpaBoBoi pedop-
MH 1 3aKOHOIIPOEKTHUX POOIT mpr MiHICTEPCTBI FOCTHIIIT
VYkpainu ta HJII nepxaBHOrO OyIiBHHIITBA 1 MICIIEBOTO
CaMOBpsIyBaHHsA AKajieMii MPaBOBMX HayK YKpaiHU
npoekT Konmenii npaBoBoi nomituky YKpainu?,

BincyTHicTh HayKOBO OOIPYHTOBAHOI KOHIICTIIIT
MPaBoOBOI MOJITHKH YCKIauHIOE, Ha ayMKy O. Ckpwir-
HIOKa, peali3allifo OJHOTO 3 TOJOBHUX BHYTPIIIHIX
3aBJlaHb MPABOBOI MOJITUKA — CTBOPCHHS C(PEKTHBHOI
CHCTEMH IIPaBa Ta HalliOHaJIbHOTO 3akoHOoAaBcTBa*, 110
K CTOCYETHCSI KOHCTHTYIIHHO-TIPABOBOI IMOJIITHKH, TO
BIJICYTHICTH 11 KOHIECHIIT MOSCHIOETHCS JOCIITHUKAMHU
TaKMMH YHHHUKAMH, SK HEJOCTaTHsI pO3pOOJICHICTh 1
Teopii KOHCTHTYIIHHOTO MPaBa, 1 Teopii MPaBoOBOT MOJTi-
THKH B ILTOMY>,

TakuM YHMHOM, JTOKTPUHAILHOI (OPMOIO TPaBOBOT
TIOJIITUKY € JIUIIE T JOKTPUHAIBHI JIOKYMEHTH, SIKi 5B-

2 Manbko A.B., 3atonckuii B.A. TIpaBoBas M0OJIMTHKA: OCHOBBI TEOPHU
M TIPaKTHKH: y4eOHO-MeTonuueckuil komruiekc. Mocksa : Ilpocmekr,
2015. C. 227.

2 Mansko A.B. [Terpos M.II. TIpaBoBasi MOJIUTHKA KaK HAMpaBICHUE
HAyYHBIX HCCIICOBAHMI, 00IaCTh IOPUAMYECKOH NMPAKTUKH M ydeOHAst
muciuruinHa. [ocynaperso u mpaso. 2012. Ne 10. C. 22.

2 Ycaxos H.B. ITpaBoBast moiMTHKa COBPEMEHHOI Poccuu: mpobieMbl
TEOPUH M MPAKTUKH : JAUC. ... 1-pa ropu. Hayk : 12.00.01. PoctoB-Ha-/lo-
Hy, 2004. C. 156.

2 Kenesusx H.A. TIoHATTS 1ep>KaBHOT IPABOBOI MOTITHKHK Ta 11 3araib-
Ha xapakrepuctuka. Haykosi 3amuckun KHEY. Opuamuni mayku. 2003.
T.21.C. 13.

24 Cxpunarok O. CydacHa TpaBoBa TOMITHKA Ta TPOOIEMH KOHCTUTYIIH-
HOT MoziepHizauii B Ykpaini. [IpaBoBa momnitika B YKpaiHi: mUTaHHS Teopii
Ta HPaKTHKH: 30IpHUK MaTepialliB MiXKHApOIHOI HAyKOBO-TIPAKTUYHOI KOH-
(depenuii (Kuis, 24 xosras 2014 poky): B 2 T. Kui : HarionansHa akase-
Mist ipoxyparypu Ykpainn, 2014. T. 1. C. 269. URL : http:/napu.com.ua/
wp-content/uploads/pdf/KONFERENCE-1tom.pdf.

2 Maseko A.B., 3arorckuii B.A. IIpaBoBast moJIMTHKA: OCHOBBI TEOPHU
M TPaKTUKH : y4eOHO-MeTopuueckuid Komruieke. Mocksa : Ipocmekr,
2015. C. 263.
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JISTIOTH COO0K0 KOMITJICKCHI HAyKOBO OOIPYHTOBaHI PO3-
pOOKH, BTIJICHI TIEpPEBAKHO B HAYKOBUX KOHIICTIIIISX, IO
aJ[pecoBaHi MPaBOTBOPYUM OpTaHaM siK IMepedaucHHs
PO3BUTKY IOPUIWYHHUX CHTYaIlild 13 METOI BJOCKOHA-
JICHHS. HOPMOTBOPYOI JiSUTBHOCTI NPaBOTBOPYHX Opra-
HIB.

ChOroJIHI B FOPUINYHIN HayI[l CIOCTEPIraeThCsl TCH-
JCHIIiSI 10 OHOBJICHHS MPAaBOBOi JOKTPUHHU y 3B SI3KY
31 3MIHOIO MPIOPUTETIB Y CydacHil MPaBOBIH MOJITHIT
JepkaBu. BBakaemo, 1o 3MiHa TPIOPUTETIB 3yMOB-
JIOETHCS BIUIMBOM YHHHHKIB TPAaBOBOI TIIOOai3allis.
KpiM TOro, HHWHIIIHSA JepXKaBHO-NIOJITHYHA KpH3a,
jgKa ABJAE COOOK HACHIAOK MHOJITHYHOIO aucOaiaH-
Cy B IIep)KaBHOMY amapaTti, CTaBUTh Ha IOBICTKY THS
MUTAHHS PO CYTHICTh 1 3MICT KOHCTUTYLIHHOTO Jaay
B YKpaiHi B acIIeKTi 3a0e3MeUSHHS CTAJIOTO PO3BUTKY
TPOMAJSTHCHKOTO CYCITITHCTBA 1 IPAaBOBOI AepikKaBH. lc-
Hy€ HarajbHa 1oTpeda JOKOPIHHOTO IIePeOCMHUCICHHS
KOHCTHUTYIIIHUX 3acaji ICHYHYOro MeXaHI3My Jjep-
JKaBHOTO YIIPaBIiHHS Ta (OPMYBaHHS HATOMICTH HOBOT
KOHCTHUTYIIITHO-TIPAaBOBO1 TOKTPUHH, SIKa TPEACTABUTH
palmioHaNbHy, BHYTPIIIHEO HECYTIEPEWINBY CTPATETII0
I TaKTHKy MOJANBIIOTO KOHCTUTYIIHHO-TIPAaBOBOTO
PO3BUTKY KpaiHu, 30ajJaHCyBaBIIN HAJICKHO MyOIiuHI
1 MPUBATHI IHTEPECH B KOHTEKCTI BUMOT BEpPXOBEHCTBA
mpaBa Ta OCOONMBOCTEW HAI[iOHAJIHHOTO IPABOBOTO
MEHTAJITETY.

OHOBJICHHS KOHCTHUTYLIHHO-TIPABOBOi TOKTPHHH,
HATIOBHEHHSI 11 3MICTY TaKUMH I[IHHOCTSIMH Ta ITPUHIIU-
MaMH, «sKi 0 OpraHigyHO MOETHYBAIH iIcad T1EMOKpa-
Tii, TIpaBa, CrpaBeUIMBOCTI 1 J0OpoOyTYy»*, € b6e3moce-
penHiM O0OB’S3KOM HAyKd KOHCTHTYIIMHOTO TMpaBa.
BBaxkaeMo, 10 OCHOBY CHOTOIHINIHBOT YKpaiHCHKOT
KOHCTUTYI[IHHO-TIPaBOBOI TOKTPUHH MAIOTh CTAHOBHTH
MIPABOBI 1J1ei aHTPOIOLEHTPUCTCHKOTO CIIPSIMYBAaHHS, B
OCHOBI SIKOTO TOJISATAIOTH i1e1 TpuMary mpas i ¢cBo0OJ
JIONIMHK, MO BiJ0OOPaXKar0Th CYTHICTh MOCTIHAYCTPI-
aJIbHOT MMapaJInTMH PO3BHUTKY JICPYKABH 1 CyCITIIHCTBA.

BucnoBkn

Buxoasuu 3 TPOBENEHOr0 MOCIIKEHHS, MOYKHA
3pOOHUTH BHCHOBOK, IO KOHCMUMYYIIHO-NPABO8A OOK-
mpuHa K GopMa KOHCTUTYIIIHO MTPaBOBOT MOITHKHA —
1€ CHCTEMa OCHOBOIIOJIOKHHX, HAYKOBO OO PYHTOBAHMX
Ta Bepru(IKOBAaHUX CYCIIJIBHOIO MPAKTHKOIO IPABOBUX
ine y GopMi TEOPETHYHUX KOHICHINH 3 aKTyalbHHX
MUTaHb KOHCTHTYIIWHOTO OyMIBHHUIITBA, IO BHU3HAYa-
IOTh TIEPCICKTHBU Ta CTPATETiio IPaBOBOIO PO3BHT-
Ky Jep)KaBH 1 CycCIiJibcTBa. HaykoBi OCHOBH MpaBOBOT
TIOJIITHKHM TIOBUHHI SIBJIATH COOOK0 CHCTEMY 3HaHb HE
JIMIIE TEOPETHYHOTO, aje 1 MPHKIAJHOTO XapakTepy,
10 CIPHUATUMYTH 3aKOHOJIABIIIO TPOAYMaHO MPOBOIHN-
TH e(DeKTHUBHI 3aX0/M MO0 MOJCPHI3allli COMiaTbHIX
BIJHOCHMH, PO3BUTKY T'POMAaISHCHKOIO CYCIIJIbCTBA B

26 Cxpunarok O.B. CydacHa KOHCTHTYLIHO-TIpaBOBa JOKTpHHA YKpai-
nu. [IpaBoBa noxrpuna Ykpainu : y 5. T. 2 : [1yOniuHo-1paBoBa JOKTpH-
Ha Ykpaiun. Xapkis : [IpaBo, 2013. C. 35.
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VYkpaini Ta ¢popMyBaHHS 3acaj MPABOBOI JEpXKaBH, Jie
TOJIOBHOIO IIHHICTIO 1 TOJIOBHUM TIPIOPUTETOM Ma€e OyTH
JIFOJIMHA, i1 94eCTh 1 TIHICTD.

[IpaBoBa JOKTpHHA € HaMNepiiow (opMOK pea-
Ji3anii nmpaBoBOi TONITHKH, OCKIJIBKH came B ii JIOHI
3apOJDKYIOThCS Ta (OPMYIOThCS TIpaBOBI 1jei cTpa-
TET1YHOTO XapakTepy, M0 CTAHOBJIATH CYTHICTH Tpa-
BOBOI IMOJIITUKK Ta BU3HA4YaroTh 11 mpioputetn. Came
MpaBoBa JIOKTPHUHA HAJIA€ TPABOBIi MOJITHIII HAYKOBO
OOIPYHTOBAHOTO XapakTepy, 0e3 SIKOro BOHa ampiopi
HE MOXe OyTH BaJiJHOK, Ta YMHHUTH CBIH TO3HMTHB-
HUH BIUTUB Ha TIPAaBOTBOPYY, IIPABO3aCTOCOBHY Ta IIpa-
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BOIHTEpIpETAIliifHy JisUTbHICTh. [IpaBoBa JOKTpHHA
JoroMarae 3arlOBHIOBATH JIAKYHH Ta YCYBaTH KOMi3il y
MpaBi, 10 € Oe3mocepeHiM 3aBIaHHsIM MPaBOBOI TO-
JITHKA — BIOCKOHAJICHHS MEXaHi3My IPaBOBOTO pETy-
moBanHs. Tomy, sik cripaBeanBo 3a3Hadae O. CkakyH,
y4eHI TTOBHHHI OUTBII TPYHTOBHO (POPMYBATH MPABOBY
JIOKTPHUHY, 4epe3 sKy iaei Teopii BYCHUX-IOPUCTIB BTi-
JIOIOTHCS y TIPABOBUX NPUITHCAX 3aKOHOJABYHMX aKTIiB 1
CTalOTh 00OB’SI3KOBUMH JUISI BUKOHAHHS BCiMa Cy0’€K-
Tamu npasa?’.

" CkakyH O.®. Teopist aepkaBu i mpasa : MiApyYHHK. 4-Te BHIAHHS
nonoB. i nepepo0d. Kuis : Anepra, 2014. C. 225.

191



Tytarenko Oleksii Canada experience in forming crime counteraction programs...

Canada experience in forming crime counteraction programs: opportunities for Ukraine
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of Kharkov National University of Internal Affairs, Ukraine

The author of the article examined the experience of Canada in the formation of crime counteraction programs.
According to the results of the research, it was established that the modern practice of crime prevention in Canada
is mainly aimed at eliminating the risk factors contributing to crime through the implementation of the crime
prevention through social development approach (CPSD).

Defined that strategic priority areas for combating crime in Canada remain: youth crime, drug trafficking, tobacco
smuggling, child sexual exploitation on the Internet, human trafficking, arms trafficking, organized crime.

Determined that single comprehensive federal program of crime counteraction in Canada is not being developed.
The main focus is on programming the fight against crime on a grant basis through the appropriate state funds.

Formation and implementation of preventive programs is carried out on the basis of the National Crime
Prevention Strategy (NCPS). The NCPS provides support and funding for preventive programs in four sfears:
security infrastructure development (SIP), community crime prevention actions (through CPAF), crime prevention
on the Northern and among Aboriginal (through NACPF), and youth gang prevention (through YGPF).

In general, crime counteraction programming is carried out at three levels: federated / province / territory (F/P/T).

Among the main actors involved in the formation of state programs identified: the National crime prevention
center (NCPC), the Public Security Canada (PC), the Canadian Ministry of Justice, and the Federal / Provincial /
Territorial crime prevention Working Group (FPT WG CP).

In turn, the FPT WG CP ensures the interaction of subjects at various levels in the programming of crime
prevention and the development of appropriate proposals on their formation on the “bottom-to-top” principle for

current software projects.

Determined that NCPC, depending on which practices are used by the relevant subjects, ensures the formation
and implementation of three types of prevention programs that are implemented at various levels, namely: model

programs, promising programs, innovative programs.

Also, on the basis of the study conducted by the author, proposals were formulated on the possibility of using the
Canadian experience in the formation of crime prevention programs in Ukraine.
This concerns the issues of expanding the circle of subjects who initiate the formation of such programs, as well

as grant funding for preventive programs.

Jocig Kanangu y popmyBaHHi mporpaM npoTuaii 3JI04MHHOCTI: MOKJIMBOCTI A1 YKpaiHu

Tumapenko Onexciit Onexciioguy
KaHOuoam rpuouyHUx HayxK, OOYeHm,
OOKMOpaum

Xapkiecvkoeo HayioHAbHO20 YHIgepcumemy eHympiuHix cnpas, Ykpaina

Beryn

Y cydacHMX yMOBaxX NpOTHIi 3JIOYHMHHOCTI SIK B
VYkpaiHi, Tak i B iHIINX KpaiHaX Ba)XXIIMBE MicIle 3aiiMae
MUTAHHS OpraHi3amii Takol AisTTBHOCTI Ha JePIKaBHOMY
piBHI, 110 Oe3mocepeHbO MOB’s13aHa 3 (POPMYBAHHIM
Ta peaizalli€ro BiNOBiIHOI HAIlIOHAIBHOI CTpaTerii Ta
Jep KaBHOI IIPOTPaMHU TIPOTHUIIT 3ITOYHHHOCTI.

VY 3ameXHOCTI BiJl TOrO, HACKIIBKH SKICHO Oye
noOyoBaHa Ll TiSUIBHICTh y JIE€piKaBi, Oyde 3anexaru
i e()eKTHBHICTD BIUIMBY Ha 3JIOYMHHICTH Ta CTaH KpPU-
MIHOJIOTTYHO1 Oe3reku. Y JaHOMY HaIpsIMKy 3 METOIO
BIOCKOHAJICHHS BITYM3HSIHHX ITiIXO/IB IO MUTAHb IIPO-
rpaMyBaHHSl MPOTUAIl 3J0YMHHOCTI € MPIOPUTETHUM
JIOCIIJDKEHHST  3apyODKHOTO JIOCBIYy 3 TMOJAJIBIIO0
MOXKITUBICTIO HOTO BIIPOBAPKCHHSI.
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Okpemi aclieKTH TMHTaHHS 3apyO0iXKHOI TPaKTUKA
TIPOTHIIT 3JIOYUHHOCTI JOCTIDKYBAIIM y CBOIX MpPAaIsx
TaKi BITYM3HSIHI Ta 3apyOiKHI BUCHI, sK: [.A. ABaHECOB,
O.1. Anekcees, B.A. Ananiu, 10.M. Arronss, M.M. ba-
0aeB, O.M. banaypka, FO.J1. bnysmreiin, B.1. Bopucos,
O.M. BenepnikoBa, M.I. Bepbencokuii, B.B. TonuHa,
M. Hanpmmn, O.M. Ixyxa, A.l. Jlonmrosa, A.Il. 3a-
kamok, A. @. 3enincekuii, C.M. Iamaxkos, O.I". Kab-
maH, M.I. Konomsixumii, O.M. Kocrenxko, O.I. Kynuk,
O.M. JIutrBunos, B.B. Jlynees, C.A. Mo3ons, B.O. [1an-
tenees, .M. Cepebpsikosa, O.}0.1lloctko Ta inmi. [To-
P 13 UM aHai3 BITYU3HSHUX JIOCHIKEHb TOBOPHUTH
PO HEJAOCTATHICTh HAYKOBHX PO3POOOK 13 BHUBUCHHS
3apyOiKHOTO JIOCBily MpOTrpamMyBaHHS MPOTHJII 3J10-
YUHHOCTI. YpaxoBYIHOUHM Ty OOCTaBHHY, II0 B YKpaiHi
TOJIOBHUM Cy0’€KTOM MPOTHAI 370YMHHOCTI € Harrio-
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HaJIbHA MO, sika criibHO 3 MBC Ykpainu BucTymae
1 iHiiaTopoM (hopMyBaHHS MPODITAKTHYHUX MPOrPaM,
Yy TOMY YHCII 1 Iep>KaBHOT IITbOBOT TPOTpamMu MPOTHIIT
3II0YMHHOCTI, 1 sika moyrHatoun 3 2015 poky akTHBHO
3anpoBapKye JocBia Kanamacbkol momimii y mpoTHIil
3II0YMHHOCTI, TITOTOBIII OKPEMHX KaTeropiil moJimei-
CBLKHX, TO BOAYa€ThCs IOIIILHAM JOCTIAUTH 1 JOCBIJI
i€l KpaiHu B MHUTaHHI MPOrpaMyBaHHS MPOTHIIT 3710-
YUHHOCTI.

Haranaemo, mo 3 2015 poky B Ykpaini npariroe Ka-
HaJIchKa noiinercbka micis (Canadian police mission in
Ukraine)!, sika aKTUBHO HaJa€ JOMOMOTY B IIPOBEICHHI
pedopm HarioHansHOT modmimii, MiATOTOBI MaTPYIILHOT
notinii, peamizamii mpoekry «Community Policing»?,
TMABHINICHH] KBaTI(iKalii KpUMIHAJIBHOTO OJIOKY, a Ta-
KOX BITpOBa pkeHHI 3 KiHIg 2018 poky mpoekty «Ilomi-
neicekuii odimep rpomamy®. Ilopsia i3 HuM y HayKoBil
JITepaTypi HENOCTAaTHLO BUCBITICHWE nocBin Kanamam
y cdepi nporpaMyBaHHS MPOTHIT 3JIOYMHHOCTI. A TeH
JIOCBIJI MOXKe OyTH TIO3MTHBHHUM IIIe 13-3a TOro, 1110 Ka-
HaJIa € OJIHIEI0 3 THX KpaiH, JIe CIIOCTEPIraeThCs Haii-
HWKYHAH PIBEHb 3JI0YMHHOCTI. lle MoXke CBIIYHUTH PO
MOCITIIOBHY Ta BUBaXXEHY CTPATETi0 MPODITaKTUKH 310~
YUHHOCTI Ta Ju(epeHIIHOBaHMIA TIXi/ 10 (hOpMYBaHHS
MPOQUIAKTHYHHUX MTPOTPaM Ta iX e(heKTHBHY peai3ailito.
Ha Bigminy Big Kanaau, B YkpaiHi OKH I BiZICYTHS 3a-
TBEP/DKCHA JIep)KaBHA CTpareris MPOTHIIT 3JI0YHHHOCTI,
a TaKOX 1 BIJITIOBI/IHA JIep)KaBHA KOMITIEKCHA TpOrpama,
0 TAKOXK TIJIKPECITIOE BAXKIIMBICT OOPAHOTO HAMPSIMKY
JOCIIIKEHHS.

OTtxe, 3 OTJIs1y HA BUKJIAJ€HE METOIO IaHOT CTaT-
Ti € mochimpkeHHs nocBiny Kamaawm 3 muTaHp mpo-
rpamMyBaHHS TPOTHIIT 3JIOYMHHOCTI (Cy0’€KTH TaKoi
JUSIIBHOCTI, MIJCTaBU Ta MiaAXoau (popMyBaHHS Jep-
JKABHHUX MPOTPaM MPOTHAIT 3JIOYMHHOCTI, PIBHI TPO-
rpaMyBaHHS, (piHAHCYBAaHHS IIPOTPaM) Ta BU3HAUCHHS
MiIXO/IB Ta MPAKTUK, KI MOXYTh OyTH 3armo3u4ecHi
g YKpaiHu.

Buxian ocHOBHOT0 MaTepiay

CydacHa npakTuka npoTuaii 31ounHHOCTI B Ka-
HaJl CIpsSMOBaHa Ha YCYHEHHs (DaKTOPIB PHU3HKY, IO
CHPUSIOTH 3JIOYMHHOCTI, Yepe3 peaizallio miaxoay co-
miaJbHOTO PO3BUTKY (crime prevention through social
development — CPSD)*. IIpote 3a yMOB paHHBOT'O BTPY-

! KaHajia 3aro4arkye HOBi nporpamu miarpuMkn Yrpainu (14.05.2019).
URL https://ua.news/ua/kanada-zapochatkuye-novi-programy-
pidtrymky-ukrayiny (nara 3Beprenns : 20.05.2019).

2 Community Policing. B3aemonis momniuii Ta rpomaau / Community
Policing : caiit. URL : http://cop.org.ua/ua/shcho-take-community-
policing (nara 3BepHenHs : 20.05.2019).

'V 2018 poui noniueiicski Kanaau nposenyTs TpeHinru st noxas 400
ykpaincpkux marpynsaux / MBC Vipainu : caitt. URL : https:/mvs.gov.
ua/ua/news/11821 U 2018 roci_policeyski Kanadi provedut treningi
dlya ponad 400 ukrainskih_patrulnih FOTO_ VIDEO.htm (mara 3Bep-
HenHs : 20.05.2019).

4 Wanda Jamieson; Liz Hart Compendium of Promising Crime
Prevention Practices in Canada / The Caledon Institute of Social Policy.
Ottawa, Ontario, Canada. 2003. 68 p. (P. 8). URL : https://maytree.com/
wp-content/uploads/42ENG.pdf (nara 3Bepuenns : 14.04.2019).
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YaHHS B ITOTIEPEIHKCHHI 3JIOYNHHOCTI TAKOXK BUKOPHCTO-
BYETHCS 1 CHTYaTUBHIN T IXiT .

AHayi3 KpuMiHaIbHOI cTaTUCTHKH KaHalachKoi 1mo-
minii (Royal Canadian Mounted Police / KopoiniBckka
KaHaJIcbKa KiHHa moinis — RCMP), nokasye, mo piBeHb
3nmounHHOCTI B Kanasi € Hu3bkuMm. Tak, y 2018 porti 6yi10
3apeecTpoBaHo 42206 3109nHIB, 10 Ha 4% MeHIIe, HiK
y 2017 pomi. 3a OCTaHHI JiBa POKH CIIOCTEPIra€eThCs
3HH)KCHHSI 32 0ararbMa okKasHHKaM, 30KpeMa: 3aMax Ha
BOMBCTBO — 10 BumnaakiB y 2018 (- 33% 10 BITHOIIEHHIO
1o 2017 poky), cekcyanbHe HacuibeTBO — 319 (- 18%)),
3mounHHI Hanamu — 2912 (- 1%), MalfHOBI 370YMHH —
26640 (- 11%), yron aBroTpancnopry — 2069 (- 30%),
KpaabKku 3 aBToMo0iiB — 7189 (- 15%) Tomo. [Ipore
3aJIMIIAETHCS BUCOKHI PiBEHB 3JI0YHHIB, OB SI3aHUX 13
HE3aKOHHUM O0O0ITOM HapKOTHKIB (30epiraHHs KOKaiHy
Ta MapuXyaHH), TOPYIICHHSM rPOMaJCHKOTO MOPSIKY,
HE3aKOHHUM 00iroM 30poi, yMucHuUM BOMBCTBOM (15 y
2018, o Ha 25% Oinbiie Hixk y 2017 pomi)®. Takox
BiIMIYA€THCSI, 32 JAHUMH TOJMIIIi, IO piBEHb 3JI0YMH-
Hocti B Kanami 3am3uBcs 3 2009 no 2017 poku. IIpote
B MICIICBUX paliOHaX 3HIKCHHS OyJio OUTBII 3HAYHUM
(- 19%), Hix y cimecekiit micueBocTti (- 13%), cepen-
HBOPIYHUHU piBeHb BOMBCTB craHoBuB 2,02 Ha 100 000
ocif’.

3a3HaunmMo, mo B KaHajai BiINpaBHUM IYHKTOM Y
mpoTHIii (TomepeIkeHi, 3amodiraHHi Ta mnpodinak-
THI) 3JOYMHHOCTI € HarioHanbHa cTpareris Mmoo
3arobiranns 3nmounHHOCTI (NCPS / Crpareris), a Bxke
Ha 11 OCHOBI — TaKi TOJIOBHI Cy0’€KTH MPEBEHTUBHOT Ji-
SITBHOCTI, SIK HalioHabHUI [EHTp i3 MONepeKeHHS
3nmounHHOCTI (Public Safety Canada’s National Crime
Prevention Centre — NCPC) Ta MinictepcTBo my0miu-
HOi (rpomajchkoi) Oesmeku Kanamu (Public Safety
Canada — PC) cniiyibHO 3 iHIIMMHU Cy0’€KTaMHu TaKoi Jii-
SITBHOCTI (IIUITXOM BPaxyBaHHS BIAMOBIAHUX MPOTIO3H-
i), (GOPMYIOTh MPOEKTH BIAMOBIIHUX MPOdiIaKTHY-
HHUX MPOrpaM 3a OKPEeMHUMH HampsiMamu. [Ipomosuiii
o010 (OopMyBaHHS BIAMOBIIHUX MPOTPaM TaKOXK HaJa-
I0Th 1 MICIICBI OpT'aHH BJIAJIH, SIKi 3r0JIOM Ha KOHKYpPCHIH
OCHOBI MOXXYTh OTPHUMATH BiJIOBiHE (DiHAHCYBaHHS
JUTSL peatizailii TakuxX Mporpam Ha JIOKAJTbHOMY PiBHI.

Cporoani Crpareris JJONOBHIOE 1HIII MTPABOOXOPOH-
HI cTparerii, sIKi peani3yroThCs Ha BCiX piBHAX B KaHai.
Wnerses Mpo TaKi 3 HUX, K. «DenepanbHa iHIIaTHBA
3 PO ITAKTHKHA HACHIIBCTBA B CiM’1», «CTpareris po3-
BUTKY TPABOCY/IsI Tt abopureHiBy, «KaHaacbka cTpa-

° TlpukiazaMy CHUTYAI[ifHOTO TMOMEPEKCHHS 37I0YHHHOCTI MOKYTh
OyTH: CHCTEMH CIIOCTEPEKCHHS 1 MOHITOPUHTY; IONEpPEIKEHHS 3II0-
YUHHOCTI 4epe3 EKOJIOTIYHMI u3aliH; aBTOMOOUIbHA Ta JOMAIIHS CHT-
Hauizawis. [IprkiiagaMu Momepe/uKeHH s 37I09HHHOCTI Yepe3 CoLlialbHUI
PO3BUTOK MOXKYTbh OyTH: HaBYAaHHS HABMYKAM BHXOBAHHS; MOJIMIICHHS
MIOKa3HHKIB IPaMOTHOCTI; 3a0€3IIeUeHHS yIPaBIIiHHS arpeciclo i KOHCYIb-
TYBaHHs; PO3IIMPEHHS MOXKIIMBOCTEH MPAIEBIIAIITYBAHHS; y4aCTh CIIilb-
HOTHU B pO3po0Li iHiNiaTHB.

¢ Fourth Quarter Year to Date (YTD) Crime Stat Report 2018. URL :
http://surrey.bc.remp-gre.ge.ca/ViewPage.action?siteNodeld=2202&lang
uageld=1&contentld=57955 (nara 3Bepuenns : 03.05.2019).

7 Police-reported crime in rural and urban areas in the Canadian
provinces, 2017. URL https://www150.statcan.gc.ca/nl/pub/85-
002-x/2019001/article/00009-eng.htm (nara 3BeprenHs : 03.05.2019).
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Terist 00poThOU 3 HAapKOTHKaMuy, «HarioHanbHa iHimia-
THBA IPO(ITAKTHKN GE3TOMHOCTIN®.

Jlai e TOIITBPHUM Y 3aTaIbHUX PUCAX OXapaKTepH-
syBatu Crtpateriro (NCPS), ¢popmyBaHHS Ta 3ampoBa-
JokeHHs sikoi B Kanaai movanocs me 3 1993 poky. I3
camoro noyarky Crtpareris crajia HeBijJl’éeMHOIO YaCTH-
Hoto [lnany ypsny Kanagu 11010 momepe/pkeHHs Ta
3MEHINCHHS 3JI0YUHHOCTI HIJISIXOM BTPYYaHHS 10 CKO-
€HHs 3704uHIB. Y pamkax Crparerii MiHICTepCTBO
PC cniBmpaiiioe i3 NpOBIHIISIMH 1 TEPUTOPISIMH JIJIS
pO3po0JIeHHs 1 peanizalii nmporpam, CpsMOBaHUX Ha
PO3B’sI3aHHS KOHKPETHUX MPOOJIEM 3JI0YMHHOCTI B pe-
rioHax i TpoMajgax y Bciii kpaiHi. CTparerisi MiCTHTh
TPU KJIIOUOBI eJeMeHTH: 1) 3a0e3ledyeHHs] Halio-
HaJLHOTO JIIIEPCTBA B TOMEPEIKEHHI Ta CKOPOUYCHHI
3JIOYMHHOCTI TUISAXOM CHIJIBHOI poOOTH 3 MapTHepa-
MU, 3aCHOBaHOI Ha BHKOPHCTaHHI (DaKTHYHHUX JAHUX,
METOJIIB JUISI YCYHEHHS (DaKTOpIiB PH3UKY y Tpymax 3
BHCOKHM PH3UKOM; 2) MiITPUMKA peatizailii Ta oIiHka
[porpam i3 MOMEePEKEHHs 3JI0YHHHOCTI 3a JOTOMO-
TOI0 TPAHTOBOTO 1 TOHOPCHKOTO (hiHAHCYBaHHS; 3) 30ip
1 TIOMMUPEHHS MPAKTUYHUX 3HaHb MPO €(HEKTHBHICTH 1
peamnizamniro npoiIaKTHIHUX POrpaM cepejl 3aIlikaB-
JICHUX CTOPiH®.

Crnuparourch Ha MO3UTHBHUI OCBIJ MHHYIHX PO-
kiB, CTpateris crpsiMOBaHa Ha 3a0e3ICUCHHS KOHKPET-
HUX PE3yJbTaTIB caMe B MICIICBUX IpoMajiaX IIIISIXOM
(biHaHCYBaHHSI Ta OILIIHKH 3aXOJIiB MO0 MOMEPE/PKEHHS
Ta 3MEHIICHHS NPABOMOPYIICHb CepeJl THX, XTO IMi/ia-
€ThCS HAWOULTBIIIOMY PU3MKY (JITH Ta MOJIOJb; MPaBO-
MOPYITHUKH 3 BUCOKHM PH3MKOM y TpoMajsiax; KOpiHHI
1 MBHIYHI TPOMaJId, OCOOIUBO 3 BUCOKHM PiBHEM 3J10-
YUHHOCTI). Y MekKaX X IPyr pU3UKy GOpMYyrOThCs Ta
peari3yroThCsl IPOTPaMHM, CIIPSIMOBaHI Ha PO3B’sSI3aHHS
po0JeM, K1 OB’ s13aH1 3 HAPKOTHKAMU, MOJIOJIKHUMHU
OangaMu, HACUIILCTBOM i3 3aCTOCYBaHHAM 30poitl.

Tt peamizamii Crtparerii 3MiHCHIOETbCS (iHAHCY-
BaHHS PO ITaKTHYHKX Mporpam y Kanai B Mexax 4o-
THPHOX IPAHTOBHMX (DOHJIIB Ta IPOrpaM, 30KpeMa’l:

8 Compendium of Promising Crime Prevention Practices in Canada /
Wanda Jamieson and Liz Hart / The Caledon Institute of Social Policy.
Ottawa, Ontario, Canada. 2003. P.13 URL : https://maytree.com/wp-
content/uploads/42ENG.pdf (nara 3BepHenns : 10.05.2019).

°2017-2018 Evaluation of the National Crime Prevention Strategy //
Public Safety Canada : caiit. URL : https://www.publicsafety.gc.ca/cnt/
rsres/pbletns/2017-18-rprt-vitn-neps/index-en.aspx  (mara 3BepHEHHS :
10.05.2019).

12017-2018 Evaluation of the National Crime Prevention Strategy //
Public Safety Canada : caiit. URL : https://www.publicsafety.gc.ca/cnt/
rsres/pbletns/2017-18-rprt-vitn-neps/index-en.aspx  (mara 3BepHEHHS :
10.05.2019).

1132012 no 2017 poku no MinicrepcrBy rpomazchkoi 6esnexn Kanasi
B pamkax peanizanii Crparerii Ha NpOQITaKTHKY 3JI0YMHHOCTI BHILIe-
HO noHaj 250 minbiioHiB nonapis ado Onu3bko S0 MiNBHOHIB JOsApiB HA
pik. binpora wactuHa 1poro QiHaHcyBaHHS Oyila CIpsSMOBAaHA Ha Iepe-
paxyBaHHs 32 4oTupMa mporpamamu ¢inancyBanus Crparerii, ki Oyau
posnoxineni HactynmHuM ynHOM: CPAF (244,2 mun non. CILIA), YGPF
(49,6 muH noxn. CILA), NACPF (33,8 mua on. CIIA) i SIP (2,5 muts o
CIHIA). Lle ¢pinancyBaHHS € BapTiCTb yroJ PO I'PAHTHU i BHECKH, ITi/IH-
cannx mix 2012 i 2017 poxamu [2017-2018 Evaluation of the National
Crime Prevention Strategy // Public Safety Canada : caiit. URL : https://
www.publicsafety.gc.ca/cnt/rsres/pbletns/2017-18-rprt-vitn-ncps/index-
en.aspx (mara 3BepHenHs : 10.05.2019)].
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1. CroisbHOTa B HeOesIeli: mporpamMa 0e3neKoBoi
iHppacTpykrypu (Security Infrastructure Program —
SIP). Ilporpama SIP Hamae oOmexeHe 3a dacom (i-
HAHCYBaHHS JUIsS TOJIMIICHHS 1HQpacTpyKTypu 0Oe3-
MEKU CIIIBHOT, A€ BUMHSIOTHCS 3J0YWHU HA TPYHTI
HEHABHCTI.

2. ®oH/I CIPUSHHS aKIIISIM 13 3a00iTaHHs 3JI0YHH-
HocTi (Crime Prevention Action Fund — CPAF). ®onp
crpusinas (CPAF) Hajae oOMexeHi 3a 4acoM TpaHTH
JUISL TTITPUMKH THIIIATHB MO0 TOTEPEKEHHS 3J10-
YUHHOCTI B IPOMaJiax, sKi 0a3yrTbcs Ha (aKTHIHHX
JIAHUX Ta CIIPSIMOBaHI Ha yCYHEHHS HasBHUX (DakToOpiB
PHU3HKY, TIOB’sI3aHUX 31 3JIOUMHHICTIO, 1 3a0e3IeueHHs
3aXHUCTY Cepel YPa3IUBUX IPyI HACEICHHs, 0COOIMBO
JITeH Ta MOJIOAI Yy Bt Big 6 10 24 poKiB.

3. ®oupx 3amnobiranHs 3j104MHHOCTI HA I1iBHOYI Ta
cepen AbopureniB (Northern and Aboriginal Crime
Prevention Fund — NACPF). Leii ®onx miarpumye
aJianTaIlito, po3poOJICHHS 1 BIPOBAPKCHHS IHHOBAIiH-
HUX Ta MEPCIEKTHBHUX MPAKTUK MPO(DITaKTHKH 3J0-
YUHHOCTI 3 ypaxXyBaHHSIM KyJIBTYpHHX OCOOIHUBOCTEH,
SIK1 CIIPSIMOBAaHI Ha: YCYHEHHS BIIOMHX (DaKTOPIB pH-
3UKYy 1 BCTAHOBJICHHS 3aXHCHHUX (DaKTOpIB, SKI 3MCH-
IIYIOTh KUIBKICTh TIPABOMOPYIIEHBb Cepel AiTeH Ta MOo-
JIOJII 3 TPYN PHU3UKY 1 MPABONOPYIIHUKIB 13 BUCOKUM
CTYIICHEM PHU3UKY; TOMINPEHHS 3HaHb Ta PO3pOOICH-
Hsl 3anO00DKHUX IHCTPYMEHTIB Ui a0OpHUreHiB 1 MiB-
HIYHOTO HACEJICHHS; HapOUIyBaHHS IOTCHIIANY I
3aCTOCYBaHHs KyJIBTYPHHX METOIIB ITOTICPEIKCHHS
3JIOYMHHOCTI cepej] aDOPUTEeHIB 1 MIBHIYHOTO HACEJICH-
HSl.

4. ®ona npodinakTuku Mojoaixkuux O0ang (Youth
Gang Prevention Fund — YGPF). ®onn 3a6e3neuye
(diHaHCYBaHHsI IHILIATHB y IPOMajax, sKi yTPUMYIOTh
MOJIOZb, IO BXOAUTH Y TPYIY PU3UKY, BiJl IIOTPAILISIH-
Hs B OaHIIU, IPEICTABISIE CTPATETIi JOTIISATY 338 MOJOI-
[0, sIKa HAJIC)KHUTH JO OaHI, i MPONOHYE IiATPHMKY
MOJTOJII, 00 BOHM He BCTYIAIH B GaHIM 3HOBY 2.

[llomo mHTaHHS NPOTrpamMyBaHHS MPOTHIIT 3J10-
YUHHOCTI B Mexax HasBHoi Crparerii, To B Kananui
¢dynkionye 3 1998 poky, Sk MU 3a3Ha4alld paHiIIe,
HarmioHasibHHI TEHTp 13 MONEPE/HPKCHHS 3JI0YHHHO-
cti (NCPC / Ilentp). Pobora Ilentpy (NCPC) crps-
MOBaHa Ha 3a0e3IeUeHHs, HAIllOHAJIbHE KEePIBHUIITBO
eekTHBHUMH 3aco0aMu 3armoOiraHHs 1 CKOPOYCHHS
3JIOYMHHOCTI [UISIXOM BIUTHBY Ha (PaKTOpH PU3UKY IO
ckoeHHs 3i0unHy. Crenudika KaHaJIChKOTO ITiJIXO0-
Iy TIONIATa€ y CIPHUSHHI BIPOBAKCHHIO e(hEeKTUBHUX
METOJIIB TIONIEPEIKCHHS 3JIOUMHHOCTI Ha PI3HUX PiB-
Hs1x. NCPC 37ilicHIOE TaKOX KOHTPOJITb 3a pealli3alliero
Crparerii Ta MOKpaNICHHSIM KOOPJAHHAILIMHOT poOOTH
MO0 MOMEPE/KeHHs 304MHHOCTI B Kanani Ha Beix
pIBHSX, a Takox mia3BiTHUH MiHnictepctBy PC. 3a-
3HAYUMO, IO B YKpaiHi Takud cyO’€KT BiJICYyTHIiH, a
TOJIOBHY pOJb y (OPMYBaHHI JEp:KaBHUX IPOTPaM y

12 Crime Prevention Funding Programs // Public Safety Canada : caiir.
URL : https://www.publicsafety.gc.ca/cnt/cntrng-crm/crm-prvntn/fndng-
prgrms/index-en.aspx (gara 3BepHeHHs : 12.05.2019).
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cthepi mpotuaii 3mounHHOCTI Bifgirpae MBC Vkpainu
ta HanioHanpHa nomimis®s.

Croroani NCPC criBIpaIitoe 3 TAKHMH Cy0’ €KTaMu
JUTSL 320€3TIeUeHHST CKOOPANHOBAHOTO Ta KOMIUICKCHOTO
MIJXOAY IO 3HMKCHHS 1 MOMEPEIHKCHHS 3JIOUHHHOCTI:
MinictepcTBoM my0siuHoi 6e3nexkn Kananu, MiHicTep-
crBoM foctuitii'*, KopomiBchKkoro KiHHOTO mosimiero, Ka-
HAJICBKIM IIEHTPOM CTaTUCTKH FOCTHUIIT, MiHICTEpPCTBOM
OXOPOHHM 37I0POB’Sl Ta 3 IHITUMH MIiHICTEPCTBAMH, Jie-
rmapTaMeHTaMH Ta areHTCTBAMH Pi3HHUX PiBHIB'.

NCPC y 3a1eXHOCTI BiJl TOTO, SIKI TIPAKTHKH BHKO-
PHUCTOBYIOTHCSL BIATOBITHUMHU CY0’€KTaMH, BHIIIISIE
TPY BUAM TPOPUIAKTHYHHUX TIpOorpam, sKi peaiisy-
FOThCS Ha PI3HHUX PIBHSX, a came: THIOBI MPOrpaMu
(Model program), nepcriektuBHi nporpamu (Promising
program),  iHHOBamidHi  mporpamu  (Innovative
program)',

Jamni B 3araqpbHHUX pHCax PO3MISTHEMO KOXKHY 3 HUX
Ta HaBENEMO TPHUKIAAN. Tak, IO munosux npocpam
(Model program) BigHOCATH MPOrpaMu, K1 BiJIIOBiIa-
FOTh HAWBHIIMM HAyKOBUM CTaHJapTaM €(PEKTHBHOCTI
(3 HayKOBOT TOYKH 30py MepeBipeHi mporpamMu mpodi-
JIAKTHUKHU 1 BTPYYaHHs), IO MIJATBEPIUKYETHCS OITyOIi-
KOBaHWMH OIIHKAMH; MarOTh 3HAYHWM, CTIHKHH Mpo-
¢dinakTHyHMA 200 CTPUMYHOUHH edeKT ab0 3HMKEHHS
MPOOJIEMHOT TOBEIHKH, 3HWKEHHS (DAKTOPIB PH3HKY,
OB’ SI3aHMX 13 JTOTPOOIIEMHOIO TIOBEAIHKOI, a00 TIOCH-
JICHHSI 3aXUCHUX (DAKTOPIB, OB’ SI3aHKX 13 MPOOJIEMHOIO
MTOBEJIIHKOIO, 1 BUKOPUCTOBYIOTHCSI B PI3HHX CITIIBHOTAX
abo rpomamax. Ilpuxmamom takoi mporpamu € «IIpo-
rpama mocwieHHs poii cim’i» (Strengthening Families
Program — SFP), sika cnipsiMoBaHa Ha JIiTEH 13 pU3NKOM
Big 6 10 12 pokiB Ta ixHi cim’i'’.

Ho nepcnexmusnux npoepam (Promising program)
BiJTHECEHI TIPOTrPaMH, SIKi BIJIITOB1Ial0Th HAYKOBUM CTaH-
Japtam e(heKTHBHOCTI, aJie BiJIMOBIIAI0Th HE BCIM CTaH-

B TIpo 3arBepmxens [lonoxenns mpo MiHiCTepcTBO BHYTPILLHIX CIIpaB
Vkpainu : [TocranoBa KMV Biz 28 sxoBTHs1 2015 p. Ne 878. URL : https://
www.kmu.gov.ua/ua/npas/248608057 (mara 3Bepuennst : 15.05.2019);
IIpo 3arBepmxenns [lonoxenns npo Harmionansay nomimito : ITocranosa
KMY Bix 28 sxoBtHs 2015 p. Ne 877 (B penaxuii Bix 04.01.2019). URL :
https://zakon.rada.gov.ua/laws/show/877-2015-n?find=1&text=%EF%F
0%EE%EF%EE%E7%E8%F6#w13 (nara 3BepHenns : 15.05.2019).

4 Victims services and funding // Department of Justice: caiit. URL

https://canada.justice.gc.ca/eng/cj-jp/victims-victimes/fund-fond.html
(mara 3BepHeHHs : 13.05.2019).

15 National Crime Prevention Centre // Public Safety Canada : caiit.
URL : https://www.publicsafety.gc.ca/cnt/cntrng-crm/crm-prvntn/ntnl-
crm-prvntn-cntr-en.aspx (nara 3sepHenss : 13.05.2019).

' Promising and Model Crime prevention Programs (Volume
1I) / National Crime Prevention Centre (NCPC). Public Safety Canada
(Ottawa, Ontario, Canada). 2011. 80 p. // Public Safety Canada : caiir.
URL https://www.publicsafety.gc.ca/cnt/rsres/pbletns/prmsng-mdl-
vim2/prmsng-mdl-vim2-eng.pdf (mara 3BepHEHHS 12.05.2019);
Promising and Model Crime Prevention Programs (Volume I) / National
Crime Prevention Centre (NCPC). Public Safety Canada (Ottawa,
Ontario, Canada). October 2008, 68 p. // Public Safety Canada : caiit.
URL https://www.publicsafety.gc.ca/cnt/rsres/pblctns/prmsng-mdlI-
viml/index-en.aspx (nara 3Bepuenss : 12.05.2019).

7" Promising and Model Crime prevention Programs (Volume
1I) / National Crime Prevention Centre (NCPC). Public Safety Canada
(Ottawa, Ontario, Canada). 2011. P.45 // Public Safety Canada : caiit.
URL https://www.publicsafety.gc.ca/cnt/rsres/pbletns/prmsng-mdl-
vim2/prmsng-mdl-vim2-eng.pdf (nara 3Beprenss : 12.05.2019).
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JlapTaM THUTIOBOT porpamu. Taki mporpamu miisraloTh
pETETbHOMY €KCIIEPTHOMY OIIHFOBaHHIO. 3arajioM, Taki
MIPOTpaMK Pealli3yroThCs 3 MIHIMAJIBHUAM BIIXWJICHHSIM
BiJl THITOBOi TPOTPaMHOI MOJETI Ta JEMOHCTPYIOTh
0araroo0iIsroUl eMITIpUYHI pe3yabTaTd. SIK MpHUKIaj
MOXKHa HaBecTH nporpamy «Kpamuit modarok, kpaiie
MaiiOyTHe» (Better Beginnings, Better Futures), sika
CIpsSIMOBaHA Ha JIITeH rpoMajH y Billi Bix 4 710 8 poKiB,
SIKi TIepeOyBaroTh y CKJIAIHUX yMOBax '8,

Innosayitini npoepamu (Innovative program) mpo-
(GUTaKTHKH CHIPSIMOBaHI Ha MEPEBIPKY HOBUX TMiJIXOJIB
Ta TEOpidl A BTPyYaHHS B IPYNH PU3UKY B CYCHiJIb-
ctBi. JlaHi mporpaMu 3acHOBaHI Ha CHJIBHIM Teope-
THYHIH OCHOBI. |HHOBaIiWHI MPOEKTH MOTPEOYIOTH
MOCTIMHOTO TIATBEPKCHHS HAsSBHOIO TPUYHHO-HA-
CJTIIKOBOTO 3B’ 513Ky MK €KCIIEPUMEHTAJIBHUMH METO/1a-
MH, SIKi 32CTOCOBYIOTHCSI IPOTPAMOI0, Ta MPAKTHYHUMHU
pesynbraTamu. SIK IpHUKIIa] MOXKHA HABECTH IPOrpamy
«PosipBane koio» (Breaking the Cycle — BTC), crps-
MOBaHy Ha MOJIOJb, sIKa Manacs PU3UKy ydacTi B
Oani y Bini Bix 15 10 26 pokis®®.

HactynHwmii cy0’eKT Jomomarae y3ro/pKyBaTH 3a-
MUTH TEPUTOPIH 13 MUTAHb MPOTPAMyBaHHsS TPOTHIIT
3JIOYUHHOCTI «3HU3Y-Bropy» B Mexax Crparerii. IcHye
®enepanbHa / [Iposinniiina / TepuTtopiasibHa podoua
rpyna (The Federal / Provincial / Territorial Working
Group on Crime Prevention — FPT WG CP, gani — F/P/T
a00 PoGoya rpyna) 3 monepemKkeHHs 3I04MHHOCTI. Jlana
poboua rpyna (F/P/T)® € hopyMoM [yIst HAIIOHAIEHOTO
CHIBPOOITHUIITBA Ta 0OMIHY 3HAHHSIMH TSl IPOCYBaHHS
TIporpam i3 NOoTNepe/PKEHHsI 3I0YMHHOCTI Ha (eepalib-
HOMY, MPOBIHIIIMHOMY Ta TEPUTOPIAIILHOMY PIBHSIX 3
aKIIEHTOM Ha PO3pOOJICHHS Ta MPOCYBAaHHS MOJITHKH 1
MIPAKTHKH, SIKI 3MEHINATh PIBEHb 3JIOYMHHOCTI Ta BIKTH-
Mi3alii i MmiIBUIIaTh OE3MeKy OKpEMHUX OCi0 1 CIUIBHOT.
IMoniOuwmii cy6’exT B YKpaiHi TakoxK BiaCyTHIN.

" Promising and Model Crime prevention Programs (Volume
II) / National Crime Prevention Centre (NCPC). Public Safety Canada
(Ottawa, Ontario, Canada). 2011. P. 21 // Public Safety Canada : caiiT.
URL https://www.publicsafety.gc.ca/cnt/rsres/pblctns/prmsng-mdl-
vim2/prmsng-mdl-vim2-eng.pdf (nara 3BepHenns : 12.05.2019).

¥ Promising and Model Crime prevention Programs (Volume
II) / National Crime Prevention Centre (NCPC). Public Safety Canada
(Ottawa, Ontario, Canada). 2011. P. 71 // Public Safety Canada : caiir.
URL https://www.publicsafety.gc.ca/cnt/rsres/pbletns/prmsng-mdl-
vlm2/prmsng-mdl-vlm2-eng.pdf (zara 3Beprenns : 12.05.2019).

2 Pogora rpynu (FPT WG CP) KoOpHHYETCSI OJHUM 3 3aCTYIHHKIB
Minicrpa (PC) Kananu, a 3acimaHHs BinOyBacThCsl IiJ TOJIOBYBaHHSIM
MiHicTepcTBa IOCTULIT Ta TpoMaichkoi Oe3nekn Kanaau 3 kepiBHUKaMU
ypsiny npoBiHLiil. [naHnyBaHHS CHINBHUX 3aciiaHb IPYNH 30IHCHIOETHCS
Cexkperapiarom Minictepersa toctunii Kanaau. MiHictepcTBo rpomaj-
cpkoi Oesnexn Kanagu (PS) Binnosigae 3a po3poOky marepiaiis 300piB
BIAMOBIAHO 10 mopsiaKy aeHHoro [Public Safety Canada // Public Safety
Canada: caiit. URL : https://www.publicsafety.gc.ca/cnt/trnsprnc/nfsrc-
en.aspx (nara 3BepHenHs : 12.05.2019)].

2 Federal/Provincial/Territorial Working Group on Crime Prevention //
Public Safety Canada : caiit. URL : http://www.crime-prevention-intl.
org /fileadmin/user upload/Evenements/12eme_Colloque/Presentation
Todd_Clarke.pdf (mara 3Bepuenns: 15.05.2019); Building a Safer
Canada. First Report of the National Working Group on Crime
Prevention / Institute for the Prevention of Crime (IPC), University of
Ottawa. - September 2007. 32p. (P.28-29) : BeG-caiit. URL : https://www.
cacp.ca/communicating-on-crime-prevention.html?asst id=252  (nmara
3BepHeHHS : 15.05.2019).
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[IJo cTocyeThcsl MPOBIHIIATBHOTO Ta TEPUTOPIAIb-
HOTO PIBHS MPOTpaMyBaHHS MPOTHIIT 3JI0YMHHOCTI, TO
YPSILI KaHAJCHKUX MPOBIHIIIN 1 TEPUTOPIT € KITFOUOBUMH
naptHepamu B peanizanii Ctparerii (NCPS). [Iposinmii
1 TepUTOPIT 3HAXOISATHCS Yy KPAIoOMy TOJIOKEHHI ISt
BH3HAYCHHS ITILOBUX TPYI, MPOOIEM 1 MiCIlb, 0 Ma-
FOTh TIEPIIOUEProBe 3HAYCHHSI JUIS IHBECTHUIH y chepi
MOTIEPEIKEHHS 3JI0YMHHOCTI B MeXaxX iX FOPUCIUKIIII.
BoHu 31ilCHIOIOTh TIONIYK OpraHi3amii, siKi MOXYTh
peari3oByBaTH 3aXOAd 3a OKPEMHMH HANpsMKaMd 3
MONEPEIIKEH S 37I04MHHOCTI?,

TpuBaroye CIHIBpOOITHUIITBO MIiX TPOBIHIIISIMH,
teputopisiMu 1 NCPC Mae BaIHMBe 3HAYCHHS IS
eextuBHOI peamizamii Crparerii. Ha piBHI mpoBiHIii
KOOPJUHYIOUY poJib y (opMyBaHHI NMPOdITaKTHIYHHX
MporpamMm MOXYTh BiJIirpaBaTH BIAMOBIIHI KOMITETH, Ha
kmTant Komitery 3 po3nisay npoekrtiB ipu MiHicTep-
CTBI TEHEPAJIBLHOTO COJHMCHUTOpa B MpOBIHIT OHTapio
(Ministry of the Solicitor General — MSG)%, ski peko-
MEH/YIOTh POEKTH, II0 Y3TOMKYIOTHCS 3 MpOrpaMamMu
NCPS, mis hbinaHCYBaHHSL.

Ha mictieBoMy piBHI PyHKIIIFO 3 pO3pOOICHHS BiJIITO-
BIJTHUX NPO(PUIAKTHYHUX ITPOTpaM Ta 3M1HCHEHHS KOOP-
JuHaLii cy0’ekTamu 3 iX BAKOHAHHS MOJKYTh BUKOHYBa-
TH BIANOBiIHI Pajn 3 mpodilakTUKK 3JI0YMHHOCTI, Ha
kmrant Paau 8 M. Orrasi (Crime Prevention Ottawa)®.

[Ilomo mnuTaHHS (iHAHCYBaHHSA MNPOQITaKTHIYHHX
nporpam y Mexax Crparterii, To BiA3HAYa€ThCS HEPIiB-
HOMIPHHIA PO3IOJIUT KONITIB, SIKI BUAIISIOTHCS Ha 320€3-
MeYeHHs poOOTH MPABOOXOPOHHUX OPTaHiB Ta Cyay 1 Ha
(binaHCcyBaHHS TPOQUIAKTUYHHUX MporpaM. Tak, TITBKH
IIOPIYHI BUTPATH HA MOJIINEHChKY MisibHICTE y Kana-
JIl OIIHIOIOTHCS B po3Mipi jo 11 Mipa. 1oi., a BUTpa-
TH Ha KpUMiHAJIbHE MpaBoCydmst — 10 15 muapa. mom.?
[Ipote octanHiM yacom y KaHaJi poOUThCS aKIIEHT Ha
301IbIIICHHS 1HBECTHIIINA, Y TOMY YHCII 1 32 paxyHOK

22 Public Safety Canada 2012-2013. Evaluation of the Crime Prevention
Program. Final Report 2013-10-03 / Public Safety Canada. 2013. 52 p. //
Public Safety Canada : caiit. URL : https://www.securitepublique.gc.ca/
cnt/rsrcs/pbletns/2013-vitn-crm-prvntn-prgrm/2013-vitn-crm-prvntn-
prgrm-eng.pdf (nara 3Beprenns : 14.05.2019).

% Crime Prevention in Ontario: A Framework for Action // Ministry
of the Solicitor General. Ontario : caiit. URL : https://www.mcscs.jus.
gov.on.ca/english/publications/ Crime Prevention Framework.html##2
(mara 3BepuenHs : 14.05.2019).

2 Crime Prevention Ottawa // Ottawa caiit. URL WWW.
crimepreventionottawa.ca/en/who-we-are/board-of-directors (nara 3sep-
Henus : 12.04.2019).

2 2017-2018 Evaluation of the National Crime Prevention Strategy
URL https://www.publicsafety.gc.ca/cnt/rsres/pbletns/2017-18-rprt-
vltn-ncps/index-en.aspx (nara 3BepHenHs : 12.05.2019).
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KOH(ICKOBaHUX TPAaBOOXOPOHHUMH OpraHaMH KOIITIB,
Ha peamizamifo MpoQiIaKTHYHHX MPOrpaM pPaHHBOTO
BTPYYaHHS, IO B TIEPCICKTHBI 3MEHIIYE 30MTKH BiJ
3I0YUHHOCTI.

BucnoBku

[TincymoByroYM Bce BHKIIQJCHE, MOXHA 3pOOHTH
BUCHOBKH, SIKI MOXYTh OyTH KOPUCHUMH JIJISI BJIOCKOHA-
JICHHSI TIPOTPaMyBaHHS MPOTH/IIT 3JI0Y4MHHOCTI B YKpai-
Hi. Tak, cydacHa MpaKTHKa MOMEPEKCHHS 3I0YMHHOCT1
B KaHaji B 0CHOBHOMY CIipsIMOBaHa Ha YCYHCHHsI (ak-
TOPIB PU3UKY, IO CIPHUSAIOTH 3JI0YMHHOCTI Yepe3 peati-
30 MiIX0AY colliabHOTo po3BUTKY (CPSD).

®dopmyBaHHsI Ta peamizalii BCix mporpam y cdepi
MPOTHIIT 3T0unHHOCTI B KaHai 3M1HCHIOETBCS B MEXKax
qiTko chopmoBanoi Crparerii (NCPS). Ilpore eauna
KOMITIEKCHa (heepanbHa MporpaMa MpOTHii 3II0YHH-
HOCTI He po3poOiseThes. [IporpamyBaHHS TPOTHIIT
3JIOYUHHOCTI 3TIMCHIOETHCSI HAa TPHOX PIBHAX: (enepa-
tuBHUH / ipoBiHIis / Tepuropis (F/P/T). OcHoBHMIA ak-
IICHT JIePKaBOI0 POOUTHCS Ha POTpaMyBaHHS IPOTHIIT
3JIOYMHHOCTI Ha TPAHTOBIM OCHOBI, sike Mae (POHIOBY
miarpumky NCPS.

Cepen OCHOBHHX CYO’€KTIB, sIKi 31MCHIOIOTH (op-
MyBaHHS TPOQITAKTHYHUX MporpaM, KOHTPOIb 3a Il
BUKOHAHHSIM Ha PI3HUX PIBHIX, a TaKOX B3AEMOIIIO
cepel BHKOHABIIB IporpaM, MOXKHa BHIITUTH: LleHTp
(NCPC), MinicrepctBo myOmiuHoi Oe3neku Kanamu
(PC), MinictepctBo roctuiii Kanaau, a Takoxx Pobouy
rpyny (FPT WG CP). OcranHiii cy0’ekT 3a0e3mneuye
B3a€MOJIiI0 Cy0’€KTIB PI3HUX PIBHIB IiJ] Yac mporpamy-
BaHHS MPOTHAIT 3JIOUMHHOCTI Ta PO3POOJIICHHS BiMO-
BIZJHAX IMPOTIO3UIII] 32 MPHHIUIIOM «3HH3Y — BrOpY» 3
AKTyaJIbHHUX MIPOTPAMHUX IIPOEKTIB.

[{ono (hinaHCyBaHHS MPOrpaM MPOTHIIT 3TIOYMHHOCTI
B Kanani, To B TaHOMY HampsMi peatizyeThcs JIepiKaB-
HUH MiIX171, SKHA € IePCIIEKTHBHUM 1 /U1 YKpaiHu, 010
30UITBIIICHHSI IHBECTHIIIN HA TIOTIEPEIKEHHSI 3I0YMHHOCTI
(paHHE MOMePE/PKEHHS ) IIUISIXOM peati3allii BiAMOBITHIX
Iporpam IJist 3SMEHIICHHS «IiHH 3JI0YMHHOCTI» B MaiOyT-
HBOMY 32 PaXYHOK CKOPOUYCHHS BUIIATKIB Ha YTPHMaHHS]
CYIOBHX Ta MPAaBOOXOPOHHHX OPTaHIB.

% Public Safety Canada 2012-2013. Evaluation of the Crime Prevention
Program. Final Report 2013-10-03 / Public Safety Canada. 2013. 52p.
(P.3) URL : https://www.securitepublique.gc.ca/cnt/rsres/pblctns/2013-
vltn-crm-prvntn-prgrm/2013-vltn-crm-prvntn-prgrm-eng.pdf (zara 3Bep-
HenHs : 12.05.2019).
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The article presents a theoretical aspects of the problem of the origin, use and legalization of orphan works.
The experience of legalizing orphan works in the EU, Great Britain and the USA is considered. The main factors
contributing to the emergence and spread of orphan works are analyzed.

It has been established that the existence of orphan works is due to the probability that the term of copyright
has not expired and that they are subject to copyright protection, while there is no possibility to find the copyright
owner. In the absence of information about the author, owner of economic rights, such works do not belong to state
objects and therefore cannot used free. The problem of using orphan works is the impossibility of using them on
legal grounds. It is established that the main mechanisms of solving problems of orphan works are: limitation of
responsibility in the event of the appearance of a person who claims to be an author of the orphan work; application
of license rights to use orphan works; application of the system of collective licensing; expanding the public domain
through orphan works and considering additional solutions.

It has been established that the idea of using blockchain technology to solve problem of an orphan works
and introduce distribution registers in the field of intellectual property is gaining popularity and is supported by
scienctists. The advantage of the blockchain technology for registering objects of copyright is the impossibility of
making changes to it after registration of the object, and as confirmation to the author an electronic certificate of
authenticity is issued that allows the author to identify the work. third parties. Existing platforms, such as Blockai
and ascribe, allow authors to register ownership of the exclusive right, receive information about using how their
works on the Internet, and apply for a license agreement. The use of the blockchain for registering copyrights may
correspond to signs of modern technological support, security, decentralization, accessibility, and no need for third-
party transaction verification.

OxpeMi nuTaHHA JeraJjizanii CMPiTCbKUX TBOPiB

Tokapeea Bipa Onexcandpiena
KaHouoam puoudHux Hayx,
doyenm Kaghedpu yusiibHo20 npasa

Hayionanvnoeo ynisepcumemy « Odecvka opuduuna axademisy, Yipaina

Beryn

IcHyBaHHSI CUPITCHKHX TBOPIB 3yMOBIICHE BipOT'i/IHI-
CTIO, 10 HE 3aKIHYMBCS CTPOK YMHHOCTI aBTOPCHKOTO
IpaBa Ta aBTOPCHKO-IIPABOBOI OXOPOHH, IIPH IILOMY He-
MOXKITIBO 3HAITH MPaBOBJIACHUKA TBOPY. 3BaXKAIOUX Ha
BIJICYTHICTh 1H(OpMAIlii PO aBTOpa, BIaCHUKA MalHO-
BHX IIPaB, TaKi TBOPH HE BXOJATH Y YUCIIO 00’ EKTIB CycC-
MJIBHOTO HAI0AHHS 1 TOMY HE TepeOyBaroTh y BUTBHOMY
BHKOpHUCTaHHI. [Ipo0iemMa BHKOPUCTaHHS CHPITCHKHX
TBOPIB TIOJIATA€ B TOMY, IO X BUKOPUCTAHHS TEXHIUYHO
HEMOJKJIMBO Ha 3aKOHHHX ITiZICTAaBaxX

3 onisy Ha Te, MO KUIbKICTh CHPITCHKUX TBOPIB €
3HAYHOIO T4, SIK TOKA3YIOTh JOCTIKEHHS, 00csr iHdop-
Mallii i 3HaHb, SIKi HeCyTh y c00i Ili TBOPH, HEOI[IHCHHHUH,
TOJII SIK Yepe3 HEBUPINICHICTh ITUTAHHS MPO 1X CTaTyC Il
TBOPH HE BUKOPHUCTOBYIOTHCS, 3HUKAIOTH 13 (DOHIY CBi-
TOBOI1 KYJBTYpHOI CHaJIIIMHU — MOCTA€ MOTpeda BUPI-
IIeHHS JaHo1 mpoOiieMu B YKpaiHi.

Cran pocuaigxenHst. [I[poOIeMHUM MUTAHHSIM BUKO-
PHUCTaHHS CHPITCHKUX TBOPIB MPUCBSYCHHI poOOTH Ta-
KHX HayKoBIiB, sik: A.B. Antonoinbckuii, J[.B. €dpe-
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menko, O.B. Ilixyperip, C.M. Jlursun, E.b. Jleanopuu,
LYO. JleBosa, /I.B. Bunnuk, A.JO. Moiceera, O.A. Illte-
¢an Ta iH.

Mera crarti. MeTOoro crarTi € JOCIIKEHHS
3acaj MPAaBOBOTO PETYIIOBAHHS CHPITCHKUX TBOPIB Y
3akoHO#aBCTBI Ta AokTpuHi €C, CIIIA Ta BennkoOpu-
TaHii, BU3HAYCHHsS €(EKTUBHUX NUIAXiB pedopmyBaH-
HS 3aKOHOJIABCTBA 3 METOI0 BUKOPUCTAHHS CHPITCHKUX
TBOPIB.

Buxnan marepianay

HacninkoM HEMOKIMBOCTI BCTaHOBJICHHS IIPAaBOBO-
JIOAITBIIIB, TONPHU IIHHICTh JJISl TOCHITHHUKIB, CTa€ HE-
MOXJIMBICTh y4acTi TBOpy B 00iry, ioro Hesarpebysa-
HICTb, MOTCHIIHHUNA KOPUCTYBau BTPAYAE MOXKIHMBICTH
CTBOPIOBATH HOBi 00’€KTH, HAJMXAIOUUCh ICHYIOUYHNMH,
BOJIOZICIIh ABTOPCHKUX IIPAaB BTPAYAE MOKIIMBICTE OT-
PUMaHHS JOXOiB, a IMyOIika 1mo30aBisIeThCs IepeBar
HOBUX 1 MaiiOyTHIX TBOpiB. Tak, uepe3 HEMOXKIHMBICTh
BCTAHOBJICHHS TIPABOBOJIONJIBIIIB, TIONIPH IIHHICTh JIJIs
JOCITiHKUKIB, bpuTanceka 0ibmioTeka He MoXe orud-
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pyBaTH Ta 3pOOUTH JIOCTYIHHMH THCSYl (ororpadiii
OpUTAHCBHKKMX BIMCHKOBOCITYX00BIIB uaciB Ilepmoi i
Jpyroi cBITOBMX BOEH, IO B Hilf 30epiratoThest.

Sk BU3HAUAETHCS HENMPUOYTKOBOKO OpraHi3alli€ro
EIFL Electronic Information for Libraries, 1mo cmiBm-
pamroe 3 Oi0mioTekamMu Ui 3a0e3MEUeHHS JIOCTYIY
JI0 3HaHb, MPOOJIEMa CHPITCHKHX POOIT CTOCYETHCS HE
JIUIIIE TBOPIB, ABTOPH SIKUX TIOMEPJIH Ta CIAJIKOEMIIIB HE
MOXJIMBO 3HANTH; a 1 KOPUCTYBAHHS Cy4YaCHUMH MaTe-
pianamMu B Mepexi IHTepHeT. [HTepHeT CTBOPIOE YMOBH
JUTSL TIOTITYKY Ta IMOIIUPEHHS OPUTiHATBHUX TBOPIB, TIPO-
T€ B pa3i HEOOXIAHOCTI OTPUMAHHS JTO3BOJY Ha KOPHC-
TYBaHHS TBOPOM, BITACHHKA SIKOTO HEMO)KJIBO 3HANTH,
HaNpUKJIAJ, Yepe3 3acTapiiuil ajpec eIeKTPOHHOT To-
IITH, BKa3aHUI Ha BeO-CaliTi, HOro KOPUCHICTH 3BOJMTh-
Csl HaHIBeIb. A OCKIJIbKH KOPUCTYBa4l 3HAXOIATHCS IO
BCHOMY CBITY, ITOIITYK ITPaBOBJIACHUKA MOYKE BHSBUTHCS
JIOCUTD CKITJIHOIO CIIPABOIO?.

Jlinensiiiai ymoBu opranizanii Creative Commons
JIAF0Th aBTOPaM MOJKJIMBICTB JIIIIEH3YBATH TBIP i I1EB-
HI BUJIM KOPUCTYBAHHS 1 BKJIFOYAIOTh 1H(POPMAIIit0 TTPO
paBa, M0 JIESKOI0 MipOIO TOTIOMArae MPOSICHUTH CHUTY-
arro.

[IpaBoBe perynatoBaHHs CHUPITCHKUX TBOPIB Yy Oiib-
IIOCTI BUMAJIKIB Tiepeadadyae BUKOHAHHS HU3KH MOCITi-
JOBHUX CTaIliB: 3BEPHCHHS 3asBHHUKA JIO0 YITIOBHOBAXKE-
HOTO JICp>)KaBHOTO OpTaHy; IepeBipKka BUKOHAHHS BIMOT
3aKOHO/IaBCTBA MO0 IMOMIYKY MPaBOBOJIOIUIBIIB TBO-
pY; cIuIaTa 3assBHUKOM BCTAHOBJICHOTO BHECKY; HaJaHHS
3asBHUKY IIpaBa Ha MPAaBOMipHE BUKOPUCTAHHS CHPIT-
CBKOTO TBODY.

CripoOu BUPINIMTHA MPOOJIEMY CHPITCHKHX TBOPIB
MIPOBAIATHCS B PI3HUX HAIPSMKAX Yy PI3HUX JIEpiKaBax.

Icrorna Bixa Ha 1UEIXy ~— peopMyBaHHS
3aKOHOIABCTBA 3 METOIO IOIITUPEHHS KYJIBTYPHOI CIIaji-
IIMHU Ta MyOJIiKaIlil CUPITCHKUX TBOPIB po31ovaTa MpH-
vaaTTsaM Jupexrusu €C 2012/28/ EU niono aeskux BU-
MaJIKiB MOXXJTHBOTO BHKOPHCTAHHS CHUPITCHKUX TBOPIB,
1o Habysa yuHHOoCTI 28 KoBTHs 2012 poris.

BBaxaerncs, mo yxBanenuto Jupextusu €C cripusi-
JI0O TIPOBEJICHHS OOTOBOPEHb MUTAHb Ta JOCHIJKCHb
YUHHOT CUCTEMH aBTOPCHKUX IpaB i 11 BIUIMBY Ha Cy-
YacHy CKOHOMIKY, sKi 3aikicHioBanmuch i3 2003 poky
pohecopoM JTOCITITHUIIBKOTO YHIBEPCUTETY YelbCy
S1. XaprpeBcom, Ha 3aMOBJICHHs ypsay BemukoOputa-
Hii. PesynmsraTom yoro cras onyonmikoBanuii y 2011 porri
3BIT MIOJ0 TEPCIEKTHB 3POCTaHHS IM(PPOBOI CKOHO-
MIKH Ta PO3BUTKY IMpaBa IHTEJICKTyaJIbHOI BIJIACHO-
CTl, SKWI 3aKJIMKa€ 10 MOJEPHi3alii HaI[iOHAJIBHOTO

! Yael Lifshitz-Goldberg Orphan Works. WIPO Seminar — May 2010
Lecture Summary p. 5.

2 CripaBOYHHK JUlsl OUOJIMOTEK 110 ABTOPCKOMY MPaBy U CMEKHBIM
Borpocam Handbook on Copyright and Related Issues for Libraries.
URL https://eifl.net/sites/default/files/resources/201409/handbook
rus_05.pdf.

¢ Nupextusa EBpomneiickoro mapnamenta u Cosera EC No 2012/28/
EC or 25.10.2012 r. 00 oTAENBHBIX Cilyyasix JErajabHOTO HCIOJIb30-
BaHMS TIPOU3BEJCHMI C HEM3BECTHOW MNPUHAUIC)KHOCTHIO (CHPOTCKUX
npousseznennii), WIPO. URL : http://www.wipo.int/wipolex/ru/details.
jsp?id=13043 [lara obpamenus 07.05.2016.
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3aKOHOJ/IaBCTBA JICPXKAB-WICHIB Ta 3akoHOMaBcTBa €C 3
IHTENIEKTYaIbHOT BIIACHOCTI JIJIsl 320€3MCYCHHS CTaJI0ro
PO3BUTKY CKOHOMIKH®.

3acrocyBaHHs moyiokeHb Jupektusu 2012/28 mo-
IIMPIOIOTHCS Ha Taki 00’ €KTH, SK: TBOPH, OMyOIiKOBaHI
Y BUIJISA/ KHUT, IEPIOANYHUX BUJIAHb, Fa3€T, )KypHAIIB,
KiHeMarorpadiuHi a0bo ay/ioBidyasibHI TBOpH 1 (HOHO-
rpaMu, 10 3HAXOAATHCS Y 310paHHSAX 3araJIbHOJIOCTYII-
HUX 010JI0TEeK, OCBITHIX YCTaHOB a00 My3€iB, a TaKOXK
y 310paHHSAX apXiBiB, QiIbMO- ab0 aymiohoHIIB, a0
CTBOPCHI OpTraHi3allisMH TPOMAJICHKOTO MOBJIICHHS JIO
31 rpynas 2002 poxy, 0 BIiepIe omyoikoBaHi B Jep-
skaBi-uieHi €C abo TpaHCIAIIS SIKUX CTanacs B JepKa-
Bi — weni €C 3.

Ocobamu, yIIOBHOBKCHUMH 3JI1HICHIOBATH PO3IOB-
CIOIDKCHHSI CHPITCHKUX TBOPIB BigmosimHO cT. 1 Jlu-
pextuBu 2012/28, BU3HAHI HEKOMEPIIHHI KyJIbTYypHI
iHCTUTYTH (010JI0TEKH, My3€i TOIIO) Ta HEKOMepIliiHa
KyJIbTypHA 1HIYCTpii.

YMOBOIO OTpHMaHHS J03BOJTY HAa BUKOPHUCTAHHS Ta
BHU3HAHHS TBOPY CHPITCHKUAM BIAMOBIAHO 10 CT. 3 Jlu-
pextuBu 2012/28 € ipoBeIcHHSI TPOIIETypH HAJICKHOTO
nomyky (diligent search) npaBoBONOMIBIISL.

3BiT npodecopa . Xaprpesca y 2011 pori Ha 3a-
MOBJIEHHS ypsiny BennkoOpuraHii BIDIMHYB HE JIUIIIE HA
npuiiHaTTs dupextusu €C 2012/28, a it Ha pedopmy-
BaHHS 3aKOHONIABCTBa BenmnkoOpuTaHii B ramxysi aBTop-
CBKOTO TIpaBa.

VY 2013 poui BennkoOpuraniero Oyau puidHATI pe-
KOMEH/1allii, 3aIPOMOHOBAHI Y 3BiTi, Ta BHECEHI ITOTIPaB-
KA B 3aKOH IIPO aBTOPCHKE IPaBO, 3pa3KH Ta MAaTCHTH
1988 poky, 1m0 3poOHIO0 MOXKIUBUM IHJMBIIyalbHE
BUKOPUCTAHHS CHPITCHKUX TBOPIB 32 YMOBU OTpHUMaH-
HSl HeBHKITIOUHOI JIIIEeH3ii Ha BUKOPHUCTAHHS, SKIIO TO-
TEHIIHUN KOPUCTYBaY MPOBIB HAJICKHUI MOIIYK Ta HE
3HAHIIOB TPaBOBOJOALTEI. CXeMa JileH3yBaHHS I10-
MIAPIOETHCS Ha BC1 BUAN TBOPIB, 3aXUIICHI aBTOPCHKUM
MPaBOM, SIKi TIOTEHIIIHO MOXKYTh BHKOPHCTOBYBATHCS
OyIb-IKMM JIiIIeH31aTOM y Mexax BemukoOpuTtanii, Ta,
Ha BiZIMiHY B JIUpEKTHBH, KA JOMYCKA€E TUTbKHA HEKO-
MepIliifHe BUKOPUCTAHHS, TIOIIUPIOETHCS HAa KOMEPIiHHI
BHIIAJIKK BUKOpHCTaHHS TBOpiB. Toxk BenmnkoOpuTaHis
cTayia MepIio JepKaBoro CBiTy, ska y 2013 poui go-
3BOJIMJIA KOMEPIIiifHE Ta HEKOMEpIiiiHe BHKOPHCTaHHS
CHPITCHKHX TBOPIB 32 YMOBH HPOBEACHHS HAJICKHOTO
MOIIYKY Ta BUILIATH JIiIIEH3iiHOTrO 300py°.

VY Kanaai Ta YropiiwHi YCHIIIHO 3aCTOCOBYETHCS
CUCTEMa JIICH3YBaHHS CUPITCHKUX TBOPIB 13 YMOBOKO
MPOBEICHHS HAJEKHOTO TMOIIYKY MPaBOBOJIOMIIBIIA.
PisHMIIT MK pekuMOM OOMEXKEHOI BiJIMOBIIATBHOCTI
Ta CHCTEMOIO JIIIICH3YBAHHS MOJISITAE B TOMY, 1[0 OCTaH-

* Digital. Opportunity. A Review of Intellectual Property and Growth.
An Independent Report by. Professor lan Hargreaves. May 2011. URL :
https://orca.cf.ac.uk/30988/1/1_Hargreaves_Digital%200pportunity.pdf.

5 24.09.2012 Pemenust EBpormsl 0 CBOGOTHOM OCTyIlE K CHPOT-
ckuM  mpomsBeneHmsm. URL https://www.copyright.ru/ru/news/
main/2012/9/24/proizvedenie_ocifrovka/?print=1.

¢ U.S. Copyright Office. Orphan Works and Mass Digitization. A report
of the register of copyrighs. june 2015 p. 28. URL : www.copyright.gov.
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HS BUMAarae 1mojadi KOpucTyBaueM 3asBU Ha OTPUMaHHS
JIeH3ii mepen BUKOpPHCTaHHAM TBOpy. OOMIBI cxem
moTpeOyIOTh TMPOBEIACHHS KOPHUCTYBadeM HAIIC)KHOTO
MOUTYKYy IMPaBOBOJIOAUIBIS MEpeN MOYaTKOM BHKOPHC-
TaHHAM. [lepeBara JineH3yBaHHS IOJISITAE B TOMY, IO
KOPHCTyBad HaueOTO CTPaxXyeTbcs HAa BUMANOK, SKIIO
3’SIBUTHCSl BJIACHUK aBTOPCHKUX TIpaB, SIKUH 3abaxae
MpeJ’sSIBUTH TTO30BHI BUMOTH JIO TOpyIIHUKa. Hemomik
TMOJISITA€ B TOMY, [0 OTPUMAaHHSI JIiIIeH311 MoXe OyTH J10-
POTHM Ta TPUBAIIUM ITPOIIECOM.

Bigmosigno 10 3akoHomaBcTBa  Kamamuw, e
3aCTOCOBYETHCSI CHCTEMA JIIIEH3YBaHHS, SKIIO BIACHH-
Ka aBTOPCHKHX IIPaB HE 3HAMIICHO B PO3YMHHUH CTpOK,
KOPHCTyBad MOXE 3BepHyTHCS o Panm 3 aBTOpCHKOTO
npaBa Kanamy 3a JimeH3i€fo Ha BUKOPUCTAHHS TBODY.
[IpaBniHHsS BHU3HAUWTH JIEH31MHUN 30ip ab0 pOsUITI,
TEpMIH JIii JIeH3il Ta crmoco0M BUKOPUCTAHHS CHPIT-
chkuX TBOpIB. JlileH3ilHI 300pH TOKJIAJAIOThCS Ha
BKa3aHE aBTOPCBKE KOJEKTHUBHE cycminbcTBo. [licms
[BOTO y BIIACHUKA aBTOPCHKUX IPAB € 11’ SITh POKIB ITICIIS
3aKiHUCHHS TePMIHY JIiT JIIEH31l ISl OTpUMAaHHS POsUI-
Ti. SIKIIIO BIACHUK aBTOPCHKUX TIPaB HE OTPHMYE JIIIICH-
31HHUHN 301p, KOJICKTHUBHE CYCITIJILCTBO MOXKE 3QJTUIIIHTH
posuri’.

Crin 3a3HaYUTH, IO TPOBEACHHS HAJECKHOTO II0-
IIyKy aBTOPIB TBOPIB € JIOCUTh TPHUBAJIOI, JOPOTOIO
MPOIEAYPOI0 Ta MOXE 3aTPUMYBATH IPOBEACHHS Oi-
OJTIOTEKO0 OIM(PYBaHHS TBOPIB. 3 OISy HA Te, IO
HAJICKHUH TIONIYK 3IHCHIOETHCS 3YCHIUISIMH OKPEMHX
YCTaHOB «IICHTPATi30BaHO», 3 METOIO 3MEHIICHHS TS-
rapsi piIHAHCOBHX 3arpar, OPUTAHCHKI HAYKOBI MPOIO-
HYIOTh 3aCTOCOBYBAaTH JCHEHTPATI30BAHUHN IMiIXI,
3aCHOBAHMU Ha KpayJACOPCIHTY MEBHUX €TaIiB MPOIeCy
MOIITYKY®.

Pazom i3 TuM MacoBe onmdpyBaHHS IOKYMCHTIB
Ta pO3MIIICHHS iX EJICKTPOHHUX Bepciii B IHTepHETI
YCKJIaIHEHO HEOOXITHICTIO TIONIYKY 1X TPaBOBOJIOIIb-
B Ta OTPUMAHHSM JI03BOJIYy Ha BHKOPHCTAHHS KO)KHOTO
TBOpY. [logonanus npoOiieMn OTpUMAaHHS JIO3BOJIB ISt
o (pyBaHHS KOXKHOTO TBOPY MPOMOHYETHCS BHUPIIIIY-
BaTH NIISXOM 3aCTOCYBAaHHS KOJICKTUBHUX JIIIICH31H, SIK1
HAJAl0ThCs OpPTaHi3allisIMH KOJIEKTHBHOTO YIPaBJIiHHS
npaBamu (nami OKVYII). [Ipote Taki mimeHsii 3a3Budai
MalOTh OOMEKEHHSI, BUIAIOTHCS Ha TIJICTaBl JOPYYCH-
Hs Bix wieHiB OKVYII, 1110 He MOMMPIOETHCS HA 3HAYHY
KUTBKICTh TBOPIB, TIPABOBJIACHUKH SKHX HE BXOAATH B
OKVIIL.

Sk 3asHauae M. Punen, npucrynaroun 10 omudpy-
BaHHS CBO€I KOJICKIIil 3 METOI0 HAJaHHS JOCTYIY IO
TBOpIB Yy Mepexi IHTepHeT, 0i0mioTeKa CTHKAEThCS 3
MPOOJIEMOIO ayTcaiiiepiB, aBTOPIB, K1 HE OXOIJICHI CHC-
temu OKVII ta He € yuacankamu. OCHOBOIO TTOBHOBA-
JKEHB JIJIS1 BEICHHS TICPETOBOPIB TIPO JTIIEH3YBAHHS IS

7 Mue: Yael Lifshitz-Goldberg Orphan Works. WIPO Seminar — May
2010 Lecture Summary p. 5.

8 Maurizio Borghi, Kris Erickson & Marcella Favale, With Enough
Eyeballs All Searches Are Diligent: Mobilizing the Crowd in Copyright
Clearance for Mass Digitization, 16 Chi. -Kent J. Intell. Prop. 135 (2016).
URL : http://scholarship.kentlaw.iit.edu/ckjip/vol16/iss1/6.
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OKVII ciry>kuTh MaHJaT, OTPUMaHUHN BiJl BIJIIOBITHOTO
qiieHa i€l opranizamii. [IpeacTaBiaTu iHTepecu ocio,
mo He BXoasaTh B OKVYII, 3a Bka3aHOIO CXeMOI0 HEMOXK-
JUBO. AHaJIOTIYHA CHTYyaIlisl TOCTa€ 13 CUPITCHKUMU
TBOpamu’.

Jlana npo0iiemMa y CKaHJIWHABCHKUX JIepyKaBax BUPI-
IIYETHCSI 3aCTOCYBAHHSAM PO3IIMPEHOTO KOJCKTHBHOTO
minensyBanHs (Extended Collective Licensing), 1o jie
Bke Oinbirre 50 pokiB. 3aKOHOM TiependadaeThes, Mo Ji-
IIEH31s1 TIOMHUPIOEThCsl Ha TBOpU ydacHHuKiB OKVII, Ha
TBOPH 0Ci0, SIKi HE € YYaCHUKaMH, Ta Ha CHPITChKI TBO-
PH, BUPIILYIOUM TAKUM YHHOM Ipo0iieMy ayTcaiiaepin™.

OnHak 000B’SI3KOBOIO TTONEPETHHOI0 YMOBOIO € BiJI-
CYTHICTh YKJIaJICHUX 1HIIUX JIIEH31IMHUX yrof, TOOTO
MpaBa MarOTh OyTH HE TepenaHi TpeTii cTopoHi. Y pasi
OaxaHHS OOMEKUTH BUKOPHUCTAHHSI TBOPY aBTOp Mae
3a00pOHHUTH BUKOPUCTAHHS TBOPY 00 BCTAHOBUTH Ilj1a-
Ty 32 Or0 BUKOPUCTAHHS.

3 omsiy Ha (piHAHCOBY 3aTPATHICTH OIU(PYBaHHS
TBOPIB JIIsl peaiizaii Oibmiorekamu camoTyxku Ko-
Miciss €C Ta HaIOHATBHI YPSIIA MIATPUMYIOTh YYacCTh
HaI[lOHAJBHUX 010JIIOTEK y CHCTEMI Jiep»KaBHO-TIPUBAT-
Horo maptHepctBa (Public Private Partnerships), komu
pealtizyBaTu IPOEKT CTAE MOXKITUBHIM 3aB/ISIKA HASIBHOCTI
npuBaTHOTO MapTHepa. [Ipu mpomy sik 0ibioTel, TaK 1
MIPUBAaTHOMY IapTHEPY OyJe HEOOXiTHO OTPUMAHHS Jii-
IeH311 Ha KOPUCTYBAaHHS JOKYMCHTaMH Ta (ailmamu.

3a 3aCTOCYBaHHS KOJNCKTHBHOTO JIIIEH3YBAaHHS SIK
croco0y 3a0e3MeueHHs TOCTYITHOCTI Y I pOBOMY CBi-
Ti, 3 MOCWJIAHHSIM Ha PO3IIUPEHY JIIIEH3110, BUCTYITHIN
YYaCHUKU Ta TIPEICTABHUKH aKaIeMidHOI CHUTBHOTH,
cepen skux — npodecop JI. Jleccur, y muctonani 2010 p
Ha ['mob6anbsHOI 3ycTpiui BOIB, nmpucesyeHiii popmaram
JIIEH3iH 3 aBTOPCHKOTO MpaBa Ta MOJETTICHHIO JOCTYILY
JI0 KYJIETYPHHX IIHHOCTEHN B IIU(POBY emoxy™t.

3 METOI0 BIOCKOHAJICHHS 3aKOHOMABCTBA B Taly3i
aBTopchkoro npasa O.0. llltedhan BHOCUTH Taki POTIO-
3uIii, sK: 1) IPUHHATTS 3arajibHOACPKaBHOT IPOTrpaMu
3 BiAM(POBYBAHHS CUPITCHKHUX TBOPIiB 200 TBOPIB, IO
TIepelIINTn y CyCIiJIbHEe HaJI0aHHS, IO JIO3BOJIWIO O
BUPIIIUTH (iHAHCOBE 3a0€3MEUCHHS MPOIECy BiAIUQ-
pyBaHHS; 2) CTBOpeHHS C€JIMHOTO PEECTPY TBOPIB, X
aBTOPIB 200 0Ci0, SIKUM HAJICKHUTh aBTOPChKE MPaBO Ta
TBOPH; 13 IIEF0 METOI0 3000B’SI3aTH YCTAHOBH, 3aKJIaIn
Ta BIACHUKIB TPUBATHUX KOJICKIIA HajaTd iHpopma-
IiF0 I BHECEHHS 11 o €1uHOTO peectpy; 3) opradi-
3a1isIM KOJIEKTHBHOTO YIPABIIiHHS IIPaBAMHU Ta TBOPIHM
CIJIKaM HaJaTH NPaBO Ha 1ICHTH(IKAIIIO BiAMOBIIHUX
BHJIIB TBOPIB, iX aBTOpIB a00 0Ci0, SIKHM HaJCKUTh
aBTOPCbKe a00 CyMiXHE IpaBo; 4) 3 METOI TPaBOBO-

® Punen M. TIpaBoBble orpannueHns 1 MidpoBas GHEIMOTEKA: TOCTH-
SKUM JIM DJIEKTPOHHBIH ocTyn K 3HaHui0? Jloknan Ha ceccun «llomuruka
(opmupoBaHus 1(POBBIX KOJUICKIMI B HALMOHAIBHBIX OMOIMOTEKAX:
npoOseMbl 1 BO3MOXKHOCTU» Beemuproro konrpecca. UDJIA (17-23 asr.
2013 r. Cunramyp).

0 Tam camo.

1 Emerging Copyright Licensing Modalities — Facilitating Access to
Culture in the Digital Age. URL : https://www.wipo.int/meetings/ru/
details.jsp?meeting_1d=20209.
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ro 3a0e3IeueHHs BUCIIOBJICHUX POIO3HUITiH HEOOX1IHO
PO3pOOUTH BIAMOBITHHNA 3aKOHOIIPOEKT PO TPABOBHIA
PEXHUM CHPITCHKHX TBOPIB, OCHOBY SIKOTO Oy/ie CKJiaja-
TH nostokeHHs JJupextusu 2012/282,

Crij BH3HATH ICHYBaHHS MPOTHPIYYS B MUTAHHIX
MIPaBOBOT OXOPOHHU CHUPITCHKUX TBOPIB Y HAIlIOHAIBLHO-
My mipaBi. Y cT. 14 3akony Ykpainu «IIpo aBTOpchke
MpaBo 1 CyMDKHI TIpaBay» aBTOPY HaJlaHe 0COOMCTE He-
MalHOBE TPaBO BHOUPATH ICEBIOHIM, 3a3Ha4YaTH 1 BH-
MaraTy 3a3HadeHHS TICEBIOHIMA 3aMiCTh CIIPABKHBOTO
iMeH1 aBTOpa Ha TBOPi 1 HOro MpHMIPHHUKAX 1 MiJl 4ac
Oyb-KOTO HOTO IMyOIIYHOTO BUKOPHCTAHHS.

Crarreto 11 3akony Ykpaiau «IIpo aBropchke mpaBo
1 CyMIDXKHI MpaBay, sKa BU3HAYAE TOPSI0K BAHUKHEHHS 1
3IICHEHHST aBTOPCHKOTO TIpaBa Ta MPE3YMIILII0 aBTOP-
CTBa, TIepeI0aYeHO: SKIIO TBIP OMyOIIKOBAHO aHOHIMHO
YH ITi]] ICEBJOHIMOM (32 BUHSATKOM BHIIAIKY, KOIH TICEB-
JIOHIM OJIHO3HAYHO I1JCHTHU(IKYE aBTOpa), BHUJIABEIh
TBOpY (HOro iM’s YM Ha3Ba MarOTh OyTH 3a3HAYCHI Ha
TBOp1) BBYKAETHCS MPEACTABHUKOM aBTOPA i Mae€ Ipa-
BO 3axXWIIATH [IPaBa OCTaHHKOTO. L monoxxeHHs 1ie 10
TOTO Yacy, IOKH aBTOP TBOPY HE PO3KPHUE CBOE iM’s 1 HE
3asBUTH MIPO CBOE aBTOPCTBO.

TakuM YHHOM, BiJICYTHICTh iH(OpPMAIIT PO aBTOpa
HE € MiACTaBOIO UIS BUTFHOTO BUKOPUCTAHHS TBOPY Ta
BHMarae BiJl KOPHCTyBada BUYMHCHHS NEBHUX i UIS
OTpPHMAaHHS JT03BOINTY, TIOKM TBip He mepeiine y chepy
cycriipHOro HanoaHHs. CTPOKH OXOPOHHU TBOPIB, aBTO-
pHU SIKUX HEBiIOMi vepe3 00’€KTHBHI NMPUYMHH, ACHIO
KOPOTIII 3a 3arajbHi CTPOKHA aBTOPCHKO-TIPABOBOI OXO-
poHu, BogHOoUac gocuTh TpuBaii. Crarrero 7(3) bepn-
CBHKOT KOHBEHIII1 epeadadeHo, mo s TBOPIiB, BUITYIIIE-
HUX aHOHIMHO a0o0 TIiJT IICEBJOHIMOM, CTPOKH OXOPOHH
3aKIHIYETBCS 4Yepe3 ITSITIACCAT POKIB MICHS TOTO, SIK
TBip OyJIO MPaBOMIPHO 3pOOJICHO MOCTYITHHM s 3a-
raJILHOI'O Bigoma.

BomHouac B yMOBax MommpeHHs: UPPOBUX TEXHO-
norii Ta IaTepHeTy 0coba BHIABIS BTpadac 3HAYCHHS
IUTSL HAJIaHHS Ta JTOHECEHHS TBOPY 11O CYCITiIbCTBA.

Amnani3z monoxenb JlupektuBu 2012/28 Ta HOpM
BepHChKOT KOHBEHIIIT PO OXOPOHY JITEpaTypHHUX Ta Xy-
JIOKHIX TBOPIB, a TaKOXX HOpMHU 3akoHy Ykpainu «IIpo
ABTOPCHKE MPABO 1 CyMIXKHI IpaBay, B IKUX yHI(IKOBaHI
MOJIOXKEeHHsT BepHChKOT KOHBEHIII1, BUSBIISE TIPOTHPITUS
o0 000B’SI3Ky 3 peecTpallii TBOPIB Ta X aBTOPIB abo
0Ci0, IKHM HaJIS)KUTh aBTOPCHKE MPaBO Ha TBIp.

BomHouac mpoBigHOIO 3acamor0 CydacHOTO aBTOp-
CBKOTO TIpaBa € HAIaHHSI OXOPOHH TBOpY 0e3 BHUMO-
T JIOTPUMaHHS Oynb-sSKuX (opManbHOCTEH BiaIO-
BiHO 110 CT. 5(2) bepHbCcKOT KOHBEHIII. YSBISETHCH,
el mpUHIUN Mae OyTH 30epekeHUi, 1 BCTAHOBJICHHS
OyIb-IKHX (POPMaJBbHHUX MPOLEAYP, TAKUX K pPeecTpa-
1ist 200 JCTOHYBaHHS TBOPY, € HenmpuiryctuMuM. Came
JOOPOBUIBHICTh peecTparlii 00’€KTIB aBTOPCHKOTO Tpa-
Ba, HAIPUKIIAJ PEECTPAIlisi KOMIT FOTEPHUX IPOrpam, €
3armopyKoro OajaHcy IHTEpeciB aBTOPIB 1 KOPUCTYBAYIB.

22 [MItepan O.0O. [IpaBoBHil PeXKUM BUKOPUCTAHHSI CHPITCHKUX TBOPIB.
Inreprayka. 2017. Ne 2(2). C. 184-191.
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Tax, Iixypeus O.B. ta Jluteun C.M. Buctynarors i3
TIPOTIO3HIIIEI0 CTBOPEHHSI PEECTPY CHPITCHKUX TBOPIB,
KM Ma€e (PyHKITIOHYBATH B PEXKHUMI BITKPUTOTO JIOCTY-
My IIOJO JIITePaTypHHUX 1 HAYKOBUX, TOOTO TEKCTOBHX
TBOPIB, IOIPY MOKJIMBI CKJIaJHOLII .

Cepen 3ax0/iB, sIKi MOXKYTh OyTH 3MIHCHEHI JIJIS JIe-
rajizamii BUKOPUCTaHHS CUPITCHKUX TBOpiB, K.M. Mu-
XalJIOB Ha3BaB 3aCTOCYBaHHS PEXHMY JTOOPOBUIHHOI
peecTpailii TBOPIB, 3a IOIIOMOTOO SIKOTO aBTOPU MOXYTh
MIATBEPANTH CBOT aBTOPCHKI mpasa. [Ipu 1iboMy BUeHUI
aKIEHTY€ yBary Ha TOMY, 1[0 BBEJCHHSI MOPSIIKY PEe-
CTpallii aBTOPCTBA € HOBUM KPOKOM Y PO3BHTKY aBTOP-
CBKOTO TpaBa, KUK 0araro B 4oMy CYINEpeYuTh icTOpil
aBTOPCHKOTO TIpaBa, He MoTpedye peecTparlii pupomy, a
aBTOPCHKI MpaBa BUHUKAIOTh 13 (paKTy CTBOPEHHS TBO-
pY, 1 JIMIIE TPaMOTHUI MpOoIeC Jierai3aii CHPITChKUX
TBOPIB JaCTh HOBHUil MOIITOBX MOAAJIBIIOMY PO3BHTKY
ABTOPCBKOTO TIpaBa'®.

BinmoBinHO, MOXHa KOHCTATyBaTH JOCUThH MOIIHPE-
HY TO3HIIII0 HAYKOBIIIB, SIKI BUCTYIAIOTh 3 1HII[IaTHBOIO
CTBOPCHHS BIJIKPHTOTO PEECTPY CHPITCHKUX TBOPIB 1
MOYJIMBOCTI MOTO BUKOPUCTAHHS SIK IHCTPYMEHTY 3a-
XHUCTY TIPaB aBTOPIB, a TAKOXK PEECTP TBOPIB, sIKi mepe-
WY y CTATyC CYCHIILHOTO HaJl0AHHSI.

Pociiicbkumu axiBisiMu Jutst 30€peKeHHS TPaB BO-
JIOAUTBIIIB CUPITCHKUX TBOPIB, SIKI MOXYTh BHSBHTHCS
BXKE IICIIS Jieraii3aiii TBOpiB, MIPOMOHYETHCS HaaHHS
npaBa KOPUCTYBAHHSI CUPITCHKUMHU TBOPAMH Ha yMOBaX
«YMOBHOT» BIJIKpUTOI JIIIIEH31T Ta MPOBEJACHHS IMpOoIle-
JlypU «OMT-ayT», sKa Tependadae CTBOPESHHS MPOMIXK-
HOTO PEECTPY JUIS BKJIFOUCHHS TBOPIB-KaHIUIATIB Ha
CTaTyC CUPITCHKUX TBOPIB, SIKI MOXYTh MyOJIiKyBaTHCh
He mi3Hime 5-10 pokiB Bix Jati (GOpPMYBaHHS PEECTPY
Ta HErallHO BUJAJSITHCS 3 PEECTPY CHUPITCHKHX TBOPIB
3a 3asBOIO MPABOBJIACHHUKA'>,

ITporOHY€ETHCSI CTBOPEHHS PEECTPY CHUPITCHKUX TBO-
piB Ta peecTpy TBOPIB CYCHIIBHOTO HaJIOAHHS, TIEPeXiJ
CHUPITCHKOTO TBOPY 110 00’€KTIB CYCIIJILHOTO HaI0aHHS,
SIKIIIO MPOTSTOM 6 MICSIIIB 13 MOMEHTY HOTO BHECCHHS
JI0 PEECTPY BOJIOIAPS] aBTOPCHKHX MPAB BCTAHOBJICHO,
a TIPaBOBJIACHHK HE iJICHTU(IKY€E ce0e MUITXOM Harpas-
JIeHHsI OOTPYHTOBAHOI 3asIBU HA a/Ipecy YIOBHOBaXEHO-
IO OpraHy 3 MpaB IHTEJIEKTYaIbHOT BIIACHOCTI.

HaOyBae momyssipHOCTI i/1es1 3aCTOCYBaHHS TEXHOJIO-
il OJIOKYEWH JIJIsl BUPIMICHHS TPOOJIEMH CHPITCHKHX Ta
BITPOBADKECHHS PO3IOAUTBHUX PEECTPIB y Taily3i iHTe-
JICKTYaJIbHOT BIIACHOCTI, 3HAXOIUTH TIITPUMKY B HayIII.

2 MTixypeus O.B. Po3BUTOK MPaBOBOTO PeryioBaHHs BiJIHOCHH, T10B’si-
3aHUX 13 BUKOPHUCTAHHSM "CHPITCHKHX TBOPIB" B YKpaiHi Ta kpaiHax €B-
ponericbkoro Coro3y. HaykoBuii BICHUK YKIOpOACHKOrO HalliOHAJIBHOTO
yuiBepcurety. Cepist: ITIpaBo. 2017. Bum. 44(1). C. 81-86.

4 Muxaiinos K.M. Cuporckue npou3BeeHus: B MOUCKaX MPABOBOIO
pexuma. IIpaBo mHTeIUIeKTyanbHOH cobctBenHocTH : CO6. Hayd. Tp. /
PAH. MHUOH. LlenTp coumnan. Hayd.-undopm. uccaen. Ota. npaBoese-
aust ; MI'Y um. M.B. JlomonocoBa. Kad. npeanprHEMAaTeNsCKOTO IpaBa
; oTB. pe. Adanacbesa E.I. Mocksa, 2017. 202 c.

15 Jlesosa U.10. Cupotckue npousBenenus B Poccun: craryc, myTu pe-
meHus npodaemsl. O0LiecTBeHHOE JTocTosiHUe. Kak OTKPBITh A0OCTYI K
KyJIbType U 3HaHHsIM : cOopHuK / mox pex. M. 3acypckoro, B. Xapuro-
HoBa. MockBa, ExarepunOypr : Acconuanys uHTepHeT-u3aarenei, 2016.
C. 49-88.
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BucnoBkn

[IpoanasnizoBani pi3Hi MeXaHi3MH, K1
3aCTOCOBYBaJIMCh MPOTAroM 10 poKiB y pi3HUX Aepka-
Bax Ul peecTpalii CUPITCHKUX TBOPIB, 30KpeMa: CyM-
JNIHHUM TOWIYK, LIEHTpaji3oBaHa 0a3a OaHMX, JILEH-
syBanHs. J[. Tonnendeiin ta JI. Xantep npuxomsits A0
BHCHOBKY, LII0 JI€p>KaBHI MPOEKTH, Taki sK «lobanbHa
eBporneiicbka 0a3a nanux TBopiB» (European Global
Repertoire Database), bputancbkuii LeHTp aBTOPCHKO-
ro npasa (U.K. Copyright Hub), Ta npuBatHi npoektu
BUSABMJIMCS. HEIOCTATHBO YCIIIIHUMH, 30KpeMa, depe3
BIJICYTHICTh HIATPUMKH 3 OOKYy TOBapuCTB 31 300py
aBTOPCHKHUX TOHOpapiB. ToMy HpPOIOHYETHCS BIIPOBA-
JOKCHHSI TEXHOJIOTI] OJIOKYEIH, aBTOMAaTH30BaHOI pe-
€CTpalliifHOT cHCTEeMHU [JIsl BHUPILICHHS IOCTaBICHUX
3aBaHb .

[lepeBaroro TexHojorii OJ10K4eldH AN peecTpauii
00’€KTIB aBTOPCHKUX 1 CYMDKHHX IpaB € HEMOXKIIHU-
BiCTh BHECEHHs B Hel 3MiH Hichs peecTpauii 00’€kra,
a B SAKOCTI MIATBEPIDKEHHS peecTpalii aBTOpy BHIA-
€TbCA EJIEKTPOHHUM cepTUdikar aBTEHTHYHOCTI, 103-
BOJISIFOUM  1/IEHTU(IKAII0 aBTOpa TBOPY NeEpen Tpe-
TiMu ocobamu. TeopeTHYHO TpeTi 0CO0M MOXKYTh
BUKOPUCTOBYBaTH OJIOKYEHH, 100 MPOCTEKUTH JaH-

1o Topodpeer P.C. Pedpepar crarsu: Tonaeundeiin J1., Xaurep /. biok-
YeiHbI, TPOU3BEICHUA-CUPOTHI U OOIIECTBEHHOE TOCTOSHHE. TIPaBo Oy-
ngymero: VHTennekTyanbHas COOCTBEHHOCTh, HMHHOBAIUH, MHTepHeT:
Exeromnuk. Boeim. 1 / PAH. UIHUOH. Lentp. couman. Hayd.-uHGOPM.
uccnen. Ota. npasosenenus; Kag. npennpunnMarensckoro npasa MI'Y
um. M.B. Jlomonocosa ; OtB. pexn. Adanacsesa E.I. Mocksa, 2018. 207
c. C. 100-106.
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IFO)KOK [TPUHAJICKHOCTI BUKIIFOUHOTO 1PaBa, BKITOYAK0-
YU JIIEH311HI, CYONiIeH31iHI JOTOBOPH, JIOTOBOPH PO
BiJTUy’KEHHS BUKJIFOYHOTO TpaBa. [cHyroui mardopmu,
Taki sk Blockai 1 ascribe, 103BOJISIFOTE aBTOpaM pOOHUTH
3alKC PO MPUHAJICKHICTh BUKIOYHOTO IIpaBa, OTPH-
MyBaTH iH(QOpPMAIIitO PO Te, SIK TBIp BUKOPUCTOBYETHCS
B [HTepHETI, 3BepTaTHCS 3 TPOIO3HIIIEI0 PO YKIAICHHS
JiIeH3iiHoro qorosopy!’.

CTBOpeHHS peecTpiB 00’ €KTIB aBTOPCHKHX 1 CYyMIXK-
HUX TpaB Ha OCHOBI OJIOKYCHHY MOXE BIIMOBIAATH
O03HaKaM Cy4YacHOCTI TEXHOJOTIYHOTO 3a0e3reveHHs,
0e3MeKH, JCIEeHTPAI30BAHOCTI, PIBHIO JOCTYITHOCTI,
BIJICYTHOCTI MOTPeOM B HASIBHOCTI TPETHOI CTOPOHHU
JUTSE Bepudikallii TpaH3akiid. AKTyaJlbHUM € CTBOPCH-
HSl PEECTPIB Pe3yJIbTaTiB 1HTEICKTYyalbHOI JISIBHOCTI
Ha OCHOBI MIaropmMu OJIOKUEHH Y 3B’ 513Ky 31 CTPIMKUM
PO3BUTKOM COITIQJIbHUX MEPEX, y SKUX MOCTIHHO Bij-
OyBaeTbcsi 0OMiH Oynb-skuMu Qaitnamu. Ile nae mMox-
JIMBICTB JIETAIbHOTO BUKOPUCTAHHSI KOHTEHTY — PE3ylib-
TaTIB 1HTEJICKTYaIbHOI NisTIbHOCTI, a MPaBOBJIACHUKAM
HAJa€ThCsl MOXKJIMBICTh OTPHMYBATH BHUHArOpoay 3a
Take BUKOPHCTaHHs'®,

ITincyMOBYIOUH BHKJIAJCHE, MOXKHA 3a3HAYMTH, IO
BCTAQHOBIICHHSI BUIBHOTO BHKOPHUCTAHHS CHPITCHKUX
TBOPIB 32 yYMOB JIETAJIbHOIO HOPMATUBHOIO PETryYIIio-
BaHHS Ma€ CTATH OJHUM 13 NPIOPUTETHUX HANPSIMKIB
YIOCKOHAJICHHS YKPaiHChKOTO 3aKOHOIABCTBA B 001aCTI
MpaBa IHTEJIEKTYaJIbHOT BIACHOCTI.

17 PyzaxoBa O. A., I'punb E. C. IIpumenenne texxonornu Blockchain
K CHCTEMAaTH3alMH PE3yJIbTaTOB HHTEILUICKTYaIbHOM AesitenbHOCTH // Be-
cruuk [Tepmckoro yauBepcurera. FOpunnueckue Hayku. 2017. Bem. 38.
C. 508-520.
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The article is devoted to the investigation of orderly proceedings as a simplified trial procedure in economic legal
proceedings of Ukraine. Two models of organization of orderly proceedings of foreign countries are analyzed. The
legal nature of ordering proceedings in the economic process of Ukraine is investigated, its main distinctive features
are characterized, criteria are defined for determining the admissibility of the case to this form of proceedings.
Particular attention is paid to the analysis of the requirements on which a court order may be issued, as well as on
the legal regulation of the stages of ordering proceedings.

The judicial statistics on the consideration by the local economic courts of the cases of order proceedings are
analyzed. The trends on the results of consideration by the economic courts of the relevant applications of claimants
in the enforcement proceedings are outlined.

The problems of application of ordering proceedings in the aspect of optimization of regulatory and legal
regulation of economic process are revealed. The advantages and disadvantages of using the orderly proceedings
after the reform of the economic procedural legislation of Ukraine were determined.

The experience of the Federal Republic of Germany with regard to simplified documentary proceedings and the
possibility of its application in Ukraine is analyzed. It was clarified that the European order procedure facilitated
communication between the parties and the court, and also provided opportunities for its implementation and
rationalization by means of electronic means and information technologies.

The positive role played by the institute of ordering proceedings in the modern economic process is noted. The
directions of making changes to the domestic economic procedural legislation concerning the consideration of cases
in the order of the order process are outlined. On the basis of the analysis of the law, conclusions are made regarding
the improvement of the legal regulation of the institution of ordering proceedings in economic legal proceedings.
The expediency of introduction of simplified judicial procedures, in particular, orderly proceedings, has been proved
for harmonization of domestic and European procedural laws.

3aCTocyBaHHﬂ HAKa3HOI'0 IPOBA/I*KCHHS B rOCIIOAapCbKOMY Cy}lO‘lI/IHCTBi YKpaiHH:
nmepesaru Ta HeI[OJ'liKH

®Dakac Lnona bopucisna

KaHouoam puouyHUx HayK, OOYeHm,

ooyenm Kaghedpu YusitbHO-NPABOSUX OUCYUNTIIH
YepHiseybko2o 0PUOUYHOO THCIMUMYMY

Hayionanvnoeo ynisepcumemy «Odecvka opuduuna axademisy, Yipaina

Beryn

CrpotiieHi nporeypy CyJJ0BOro po3misily B KOMep-
LiIHHOMY CYJJOYMHCTBI € JJOBOJIi MMOIIUPEHUM SIBULIEM Y
MIPaKTHULI 3apYOKHUX KpaiH, IPU LIbOMY 3aCTOCOBYIOTh-
Csl BIPOJIOBXK TpUBajoro dacy. [lpobiemam crpouieHHs
CY[IOYMHCTBA MPUAUIIACH yBara HE JIUIIC B OKPEMHX
KpaiHax, a 1 B pamkax €Bpomneiicbkoro Corosy (nami —
€C). 3okpema, HEOTHOPA30BO MOPYLIYBAIOCh MUTAHHSI
mpo pedopMyBaHHS MPOLECYaTbHOIO 3aKOHOAABCTBA
KpaiH-y4acHUIb, 110 MaJio Ou nepeadaunTH CTBOPEHHS
MO/IiIOHUX Ta OUTBII YIOCKOHAJIEHUX, aJie B TOH K€ Yac
CIIPOILCHUX HAI[IOHAIBHHUX MPOLECYaTbHUX HOPM.!

! Pexomennauis R (81) 7 Komitery MiHicTpiB aepikaBam-uiie-
HaM CTOCOBHO MUIAXiB IIOJNETIICHHS JOCTYIy IO IPaBOCYNAsl Bif
14.05.1981 p. / Binomocti Bepxosnoi Pamu Vkpaiuum : [caiit]. URL :
http://zakon3.rada.gov.ua/laws/show/994 133.
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He meHmr BaxnmBuM B paMkax €C € uTaHHsS yHI(I-
Kallii OKpeMHX 1HCTHTYTIB CylIO4YMHCTBA. 30Kpema, Ko-
MiteT MIHICTpIB BHJAB CTOCOBHO I1OT0 Pexomenmaril
Ne R(81)7 nepskaBaM-ulieHaM CTOCOBHO TIOJICTIIICHHS
noctytty 1o ipaBocy [ 14]. Takoxk 12 rpymaas 2006 poky,
€Bporneiicbknii [lapiamenT 1 Paga €C npuiiasiia Per-
nmameHT Ne 1896/2006 «Ilpo BBemeHHS €BpOIEHCHKOTO
HaKa3HOTO MPOBALKEHHS», 110 HAZIAB 3MOTY KPESAUTOPaM
CTATYBATH 3a OS3CIMIPHUMH BUMOTaMH Yy IIMBUTBHUX 1 KO-
MEpIIHHKUX CrpaBax y cyAax KpaiH —wieHiB €C BiANoOBijI-
HO JI0 €JMHOI MPOICAYPH BHIAUl €BPONECHCHKOIO HaKa3y
Tpo cIuIaTy, mo iMeHyBaBcst «European order for payment
procedure» Ta JisB Ha OCHOBI CTaHIAPTHHX (HOPM.2

2 bpanosuikuii K. Bo3MOXXHOCTH HCHONIB30BaHUsE MH(DOPMALIMOHHBIX
TEXHOJOrHi B eBponeiickoM npukasHoMm mnpoussoicte (Permament EC
Nel1896/2006 «O BBeeHHM €BPONEHCKOTO MPUKA3HOTO MPOU3BOJCTBAY).
ApOurtpaxHbli 1 rpaxknanckuit mponecc. 2009. Ne 10. C. 36-39.
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Omxe, 3 Oy Ha BHUKJIAICHE METOIO IaHOI CTarTi
€ aHaJI3, BUSIBIICHHS MO3WTHUBHUX aCIIEKTIB Ta HEIOJIKIB
HAKa3HOTO IPOBAKCHHSI B TOCTIOAAPCHKOMY CYIOYMHCTBI.

Buxnan ocHoBHOTo MaTtepiaiy

Ha HeoOXiHOCTI 3amo3WYCHHS CBITOBOTO JOCBITY
IIO/I0 BOPOBAKEHHA B FOCHOJAPCHKUI Ipolec YKpa-
1HU MOPHUCKOPEHOI Ta CIPOUIEHOI MPOUEAYpPU HEOIHO-
Pa30BO HArOJIONIYBaM BITUM3HSHI HaykoBIli. Ha iXHI0
IOYMKY, 3alpOBaPKCHHSI 1HCTHTYTY HaKa3HOTO IPOBa-
JDKSHHS B TOCTIONAPCHKOMY CYTOYHHCTBI BHPIIIUTD PSIIT
po0JIeM, TIOB’sI3aHUX 13 MPaBO3aCTOCYBAHHAM Y chepi
TOCTIONAPIOBAHHS Ta JO3BOJHTE CYTTEBO PO3BAHTAKUTH
CYIH.

Pi3Hi acrekTu 110710 3ampoBaKeHHS (HOpM CIpO-
[ICHOTO PO3MIIAY CIpPaB y CyIOBOMY IPOIECi BUCBIT-
JOBaJIKMCA (DaxiBIFIMU B Tally3l IUBUIBHOTO IMPOIIECY,
takuMu sk B.1. boopuk, M.B. Bepo6inpka, H.A. I'pom-
omuHa, T.M. Kydep, M.A. UepboMmiH, y ranysi aaMmiHi-
CTPaTHBHOTO TpoIecy — TakuMHu, sk [.B. 3aBanpHIOK,
K.IO. Monomuko, M.I. CMokoBHY, y TaiTy3i BIacHE roc-
MOAAapChKOro (apOiTpaKHOTO) TPOLECY — TAKUMH, SIK
10.10. T'pudanos, E.Il. Kouanenko, O.I1. [Tonuepkos-
mmii, H.B. CiBak, €.A. Tanukin, O.C. ®onosa Ta iHIIi.

3a3HaunMOo, 110 €BPOTICHCHKE 3aKOHOABCTBO, 30Kpe-
Ma permameHT €C Ne 1896/2006, a Takox HallioHAJIbHE
3aKOHOIABCTBO 0ararhboX KpaiH mepemn0davdaroTh MOXKIIH-
BiCTh 3/1iHCHEHHS HAKA3HOTO TIPOBAKCHHS B TOPTOBUX
(EKOHOMIYHUX, TOCIOAAPCHKHX) CIIPaBaXx MAaifHOBOTO
xapakrepy.®

[Tig gac AOCIIKEHHS CIPOIIEHUX (OopM CYIOUrH-
cTBa 3apyOixkaux KpaiH J.I. Kpumchbkuil mocumaeThest
Ha Te, 10 B 3aKOHOJABCTBI KpaiH €C BTUICHO JBI MO-
JIeITi OpraHi3aiii Haka3HOTo MPOBaJKCHHS: 1) JOKyMEH-
TapHa MOJENb, SKa Iepeadayac, Mo 3assBHUK TTOBUHEH
MOJIaTH 10 CyIy MUChMOBI JIOKa3H, SIKi OOIPYHTOBYIOTh
HAOro BUMOTY, 1 32 HasBHOCTI TaKUX JOKAa3iB CyJ BUJIAE
CyIOBHMI Haka3; 2) 0e3 mpoueayp BiTHOCATh BHIAUy
cylaMu HakasiB mpo cruiaty (injunction de payer) Ta
BYMHEHHS MEBHUX il (injunction de faire).*

3akoHoM Ykpainu «IIpo BHeceHHs 3MmiH J10 [ocmomap-
CBKOTO TIPOIIECYANBHOTO KOJeKey Ykpainu, [[uBibHOTO
TporiecyaIbHOTO Kojiekey Ykpainu, Kogekcy aaminicTpa-
THBHOTO CyJIOYMHCTBA YKpaiHH Ta IHIINX 3aKOHOIABUMX
akTiB» Bix 03 sxoBTHs 2017 p. Oyiid BHECEHI TIOCUTh CYT-
TEBI 3MIHU B MPOIECYaIbHI KOIEKCH.

OnHi€rO 3 HOBET HOBOTO (3MIHEHOTO) TOCIIOAAPCHKO-
ro mporecyaipHoro koaekcy (mami — I'TIK) e iHCcTHTYT

¢ EC Regulation # 861/2007 of the European Parliament and of the
Council of 11 July 2007 establishing a European Small Claims Procedure /
official Journal of the European Union. 2007. L. 199/1.

4 Kpeivckuii JI.W. YopouieHHbIe MPOM3BOJACTBA B TPaXKIaHCKOM IPO-
necce 3apyOexkHBIX CTpaH : aBTopedepar Juc. ... KaH[. IOpHI. HayK, CIIe-
nuansHocTh 12.00.15. Mockaa. 2011. 27 c.

5 TIpo BHeceHHst 3MiH [0 [0CIOZAapCHKOrO MPOLECYAIBHOTO KOAEKCY
Vkpainu, 1{uBinsHOro mpouecyansHoro kojpekcy Ykpainu, Komekcy an-
MIHICTPaTUBHOTO CYZOYHMHCTBA YKpAlHHU Ta IHIINX 3aKOHOJABYMX AKTIB /
Bigomocti Bepxosnoi Panu Vkpaiuu : [caiit]. 2017. Ne 48, 436. URL :
https://zakon.rada.gov.ua/laws/show/2147-19.
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HAKa3HOTO MPOBAJKCHHSI, SIKMW 3alT03MYCHUH 13 IUBLIb-
HOTO TIPOIIECY Ta CIPSIMOBAHHI HA CTATHEHHS 3 OOPKHHU-
Ka He3HAUHMX IPOIIOBUX CYM MO0 OE3CIIPHUX BHMOT.

VY HayKoBi# JiTeparypi Haka3He MPOBAKCHHS PO3-
ISITAETHCS SIK B IUBLUTEHOTO CYJIOYHHCTBA, IO TOJIS-
ra€ y CHpOINEHIN JOKYMEHTapHIH Mporenypi 3aXucTy
MaiHOBHX MpaB Ta IHTEPECiB 3asiBHUKA (CTIryBaya),
BUMOTH SIKOTO 110 OOpKHHKA IIOJ0 CTATHEHHS TPOIIO-
BHX KOIITIB a00 BUTPeOyBaHHS MaliHa IPYHTYIOThCS Ha
Oe3CcripHUX JOKYMEHTaX, IO 3IHCHIOETHCS 3a BIICYT-
HOCTI CITOPY IUISIXOM BHIa4i CyI0BOTO Hakasy.®

Haxa3ne mpoBaKeHHSI 3aCTOCOBYETHCS Y BHUIA[-
KaX, SKIIO IMPEAMETOM II030BY € CTATHEHHS TpOIIO-
BHX CyM y HE3HAUYHUX PO3Mipax, MO0 SKUX CIIp Bil-
CYTHIH ab0 Mpo Takui CIip HEBIJIOMO 3asBHUKY (4. 2
ct. 12 TTIK VYxpaiam). [Ipu 11bOMY TOJIOBHOKO yMO-
BOIO ISl 3aCTOCYBaHHS B TOCIIOJapCHKOMY TIPOILIECi
HAKa3HOTO IPOBA/DKEHHS Ta BUAAUi CYIOBOTO Hakaszy
€ CTATHEHHS TPOIIOBOT 3a00ProBaHOCTI 3a JOrOBOPOM,
VKJIaJICHUM y TTUCHbMOBIH (pOpMI, SIKIIIO CymMa BUMOT HE
niepeBuirye 100 po3mipiB IPOKUTKOBOTO MIHIMYMY JIJIs
npanesnaraux ocio (ct. 148 I'TIK Ykpainwm).

Tak, Ha BiIMIHY BiJl JOCTaTHHO PO3TOPHYTOTO IIE-
peITiKy JOTOBIPHHUX BiTHOCHH, OO SKHX MOXE OyTH
BUJIAaHUW CYNOBHI Haka3 3a [[MBUIEHUM Tpoliecyalib-
HHUM KOJeKcoM Ykpainu, ['ocnomapcekuil mporecyalib-
HUI KOIEKC MICTHTH JIMIIE J[Ba KPHUTEPii 10 BU3HAYCH-
HSI JIOTTYCTUMOCTI CIIPaBH 10 HAKA3HOTO IPOBAKCHHS:
CyMa BHMOTH HE MEPEBHIIYE CTO PO3MIPIB MPOXKHT-
KOBHX MIiHIMYMIB JUIS TIpale3gaTHUX ocid, ToOTo 3
01.01.2019 p. — 192 100 rpH., ckopinr 3a Bce HA MOMEHT
Tof1adi 3asBH, a HE YKIAICHHS TOTOBOPY.

CTpoK poO3DIsimy CYOOM 3asBH TIPO CTATHEHHS
HEOCIOPIOBaHOT 3a00proBaHOCTI B TOPSJAKY Hakas-
HOTO MPOBa/DKCHHS cKkianae 5 aHiB (0e3 3acimaHHs
Ta noBiomieHHs ctopid (ctT. 154 T'TIK Ykpainu). Cy-
JOBUH HakKa3 HAJCHJIAETHCS CTOPOHAM Ta MOXeE OyTH
CKacOBaHUWH Cy/IOM Ha MiICTaBi 3asBU OOP)KHUKA TIPOTS-
roM 15 JHIB i3 JHS OTPUMAaHHS OCTAHHIM KOIIii Haka3y
Ta IHIIMX JIOKYMEHTIB. Y pa3l HEOCKap)KEHHs TaKOro
Haka3zy OOp)KHHKOM BiH HaOyBae YHMHHOCTI MPOTATOM
20 muis (ct. 157, 159 T'TIK Vkpainu).”

Oco0a Mae mpaBo 3BEpHYTHCS /IO CYAy 3 BUMOTAMHU,
BHU3HAYCHUMH y YaCTHHI MMEPIiH i€l cTaTTi, B HAKa3HO-
My abo0 CIPOIICHOMY TTO30BHOMY TIPOBaJKCHHI Ha CBIi
BHOIp.

3asBa Mpo BUAAdy CYJOBOTO Hakasy IMOIAETHCS 10
Cyly MepInoi iHCTaHIIT 32 3araJlbHUMH MTPaBHIIAMH ITiJI-
cynHocti, BcranoBienumu ['TIK Ykpaiuu as monanHs
MI030BHOI 3asBU. 3asBHUK Ma€ IPaBO BIAKIUKATH 3a5BY
PO BUIAYy CYJOBOTO HaKa3zy J10 ii po3misiay cyaoM. 3a
MOAaHHsI 3asBH MPO BHIAYy CYJOBOTO HaKazy CIIpaB-
JSETbCS CYyAOBUH 30ip y po3Mipi, BCTAHOBICHOMY

¢ 3rama A.O. IIpo 3acToCyBaHHsI CIPOLIEHOI NPOLEIYPH B TOCHOAAp-
CHKOMY CYHOYMHCTBI. AKTyanbHI mpoOiemu jaepkaBu i mpasa. 2014.
C. 182-187.

" Tocniogapcekuii mpornecyanbHuii kojgeke Yrpainu. Bigomocti Bepxos-
Ho1 Pamu Vkpainu : [caitt]. 1992. Ne 6, 56. URL : https://zakon.rada.gov.
ua/laws/show/1798-12.
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3akoHOM. HeoOximHO Bim3HA4YMTH, 1m0 JUIS 1Mi€i Gpopmu
MpoBaKeHHsT 3akoHOM Ykpainu «IIpo cymnoBuit 36ip»
Bix 08.07.2011 p. BcTaHOBIEHO MiJIBIOBiI cTaBKH. Tak,
3a 3asBy MPO BUJA4y CYJOBOTO Hakaszy 3asiBHHK OyJe
crutauyBatd 0,1 po3mipy POKUTKOBOTO MIHIMYMY ISt
npare3aaraux ocid — 192,1 rpH., 3a mojgady 3asBU Mpo
BiIMiHY cyj10BOTO Haka3zy — 0,05 Takoro >k po3mipy, T0O-
10 96,05 rpH. 8

[linproBUMH CTaBKaMH CyZ0BOTO 300py 3a0e3reuy-
€ThCS BUIBHUH JOCTYIT 3aiHTEpEeCOBaHUX OCIO 110 Tpa-
BOCYIIS Ta 1X Oa)KaHHS 3asBUTH CBOT BUMOTH Came JI0
BHKOPHUCTAHHS HAKa3HOTO MPOBAJKEHHSI, OCKUIBKH PO3-
IJISIT CIIOPIB 13 TAKMM PO3MIPOM BUMOT € HEHOIITBHUM
y paMKax [MO30BHOTO MPOBAPKEHHS, JI¢ TUIBKH PO3MIp
CyItoBoro 300py Moske BIBidi a00 1 B OlJIbIIIe pa3iB mepe-
BHIIYBaTH CyMY 3asIBIICHHX BUMOT.

Cyn posmisiiae 3asBy PO BHJIAUy CYIOBOTO HaKazy
MPOTSITOM TI’SITH JIHIB 13 JIHSA 11 HaJIXo/pkeHHs. Po3rs
MPOBOJUTHCS O€3 CyJIOBOrO 3acilaHHs 1 TOBiJIOMJICH-
Hs 3asBHUKA 1 OOp)KHUKA. 3a pe3ylbTaTaMH PO3IIIsIY
3asiBY MPO BUAYy CYIOBOTO HaKa3y Cy/ BHJIAE CYyIOBUI
Haka3 a0o MMOCTAHOBJISE YXBally PO BIIMOBY Y BHJadi
CYIIOBOTO HaKa3y.

CyoBuil Haka3 OCKap)KEHHIO B aleNANiHHOMY TI0-
PAAKY HE TIIsTae, mpoTe Moke OyTH CKacOBaHUH Y T10-
panky, nependadenomy I'TIK Ykpainu.

BopxHUK Ma€e MpaBo MPOTATOM IT’STHAJISATH JIHIB
13 JTHST BpPYYCHHS KOITii CyJIOBOIO Haka3y Ta JOJaHUX JI0
Hel JJOKYMEHTIB TOJIaTH 3asBY MPO HOro CKacyBaHHS JI0
CyIy, SIKHH HOro BUAAB. Y pa3i HEeHAIXOKCHHS JI0 CYILy
3asiBM BijJ OOp)KHHMKA TPO CKACYBaHHS CYJIOBOTO HaKa-
3y TPOTATOM IT’SITH JTHIB ITiCJIsI 3aKIHYCHHS CTPOKY Ha i1
MOJIaHHS CYIOBUI HaKa3 HaOWUpae 3aKOHHOT CHITH.

TakuM 4MHOM, HaKa3HEe TPOBA/HKCHHS HE repeada-
4ae CyIOBOTO 3aCiiaHHs, BOHO BiJIOyBa€ThCs Oe3 MOBi-
JIOMJICHHSI OOp)KHHKA Ta 0€3 OI[IHKH JI0Ka3iB.

[lincymMOBYyrOUYM BUILEBUKIIAICHE, MOKHA BiJA3HAYM-
TH TIepeBard HaKa3HOTo MPOBAPKECHHS B FOCIOIAPChKO-
My cynounHCTBi. [To-miepine, 110 GpopMy MpoBaKEHHS
CJIiJT BBKATH OJJHUM 13 CIIOCOOIB ONTUMI3AIIT CyI0UnH-
CTBa, sIKa CIIPUSE 3POCTAHHIO ONMEPATUBHOCTI CYI0BOTO
3axXUCTy Ccy0’ eKkTHUBHMX mpaB. [lo-mpyre, 1€ 3MeHIIye
HABaHTAKEHHS Ha TOCIOIAPCHKI CYIH i3 pO3IIISAIY IEB-
HUX CIpaB, IO HE MOTPeOYIOTh TMOBHOI 1 JETaabHOI
nporenypu posrisaay. Ilo-Tpere, ogHUM i3 HAKOLIBII
MMO3UTHBHUX MOMEHTIB M€l ()OPMHU TIPOBAKCHHS € 3/1e-
HIEBIICHHSI CYTOBOI TPOLICAYPH IS 0Ci0, 110 BOJOIIIOTh
0e3CmipHUMH BUMOTaMH I10 BITHOIIIEHHIO 710 OOPIKHHUKA.

BomHowac et Buj mpoBa/pKeHHS HE T030aBIIEHUN
HemomikiB. OCHOBHHUM HEJIONIKOM HAaKa3HOTO MpOBa-
JUKCHHSI B YKpaiHi CJiI BBOXATH Te, IO B Pa3i BUAB-
JICHHSI B CYJIOBOMY 3acCifiaHHI CIOpY MPO MPaBo CyIs
BIIMOBJISIE Y BHJIa4i CyJ0BOTO Hakasy, Micjsl 4oro Kpe-
JIUTOP MOJKE MOJIATH MO30B 13 THX K€ MiJICTaB y MOPSIKY
MMO30BHOTO MPOBAHKEHHS, 10 MEPETBOPIOE TAKHH BH/T

8 BakoH Ykpainun «IIpo cymosuii 36ip» Big 08 mumust 2011 p. Bi-
nomocti BepxoBHoi Pagu Ykpaiuum : [caiit]. 2012. Ne 14, 87. URL :
https://zakon.rada.gov.ua/laws/show/3674-17.
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CYIOYMHCTBA Ha HEBUIIPABIAHUK 1 HEJOTIYHUH CrIOCiO
3aXUCTY TPOMaJITHAMH CBOIX TIPaB Ta IHTEPECIB.
3BEepHEHHSI 10 CYIOBOi CTAaTUCTHUKHU JIO3BOJIIE 3pO-
OWTH BHCHOBOK PO HEOJHO3HAYHICTh HAOpaHHs IIi€l
(dbopmu IPpOBaKSHHS MONYJIIPHOCTI B YKpaiHi. Tak, 30-
Kpema, MICIIEBUMH TOCIIOJAPCHKUMH CylIaMH 3a TIepioj]
3 15 rpyanas 2017 p. (nata HaOpaHHS 3aKOHHOI CHJIN
HoBoto penakiiero ['TIK Vkpaian) mo 30.05.2019 p.
BUJaHO 24259 cynoBux HakasiB. HailOinbiny KibKiCTh
CYIOBHX HAaKa3iB BHIAHO TOCIMOAAPCHKUMH CyIaMU:
JuinpornerpoBcbkoi obmacti — 7116, 3anopiszpkoi 00-
nacti — 3130, M. Knesa — 1927, MukonaiBcbkoi obac-
11 — 1507, Bigauneskoi odmacti — 1185, BonuHcbkoi 00-
nacti — 1162, PiBHeHChKOT 00macti — 1050. Haiimenmny
KUTBKICTh CYHOBHX HaKa3iB BHIAHO TOCIIOAAPCHKUMH
cynmamu: Kuiscpkoi — 470, IBaHo-®pankiBehkoi —160,
XMenpHULBKOI -145, YepHiriscpkoi — 38 obnacreid.’

Hagseneni ctaTucTUyHi gaHl CBIIUaTh, 10, HE3BaXKa-
I0YM Ha TIEPEBard HaKa3HOTO IPOBA/DKCHHS, YIACHUKU
TOCITOJIAPIOIOYHX BITHOCHH B OKPEMHX perioHax YKpai-
HU TIPAKTHIHO HE 3aCTOCOBYIOTH JAHWUH iIHCTPYMEHT IJIS
BUPIIIEHHS TOCMOJAPCHKUX CIIOPIB.

HeoOxiHO BII3HAYMTH TIEBHI TEHACHIIT 3a PE3yJib-
TaTaMH pO3DIIS/Ly BIAMOBIIHUX 3asB CTATYBaUiB y HaKa3-
HOMY TpOBaKeHHI. [licns crumMBy OibIn SIK MiBTOpa
POKY 3 MOMEHTY HaOpaHHS YHHHOCTI HOBOKO PENIAKIII€I0
I'TIK Ykpainu BKe yCTaJIeHUM MOXKHA Ha3BaTH ITiIXi,
BiJIIIOBIJTHO JIO SIKOTO HE M IATAI0Th PO3MIISITY B TIOPSIJI-
Ky HaKa3HOTO TPOBAKCHHS BHMOTH MPO CTSITHEHHS
3% piuHMX, MTpadHUX CAHKIIH, 30MTKIB, 1H(ISIIHHIX
BTpar. CyIoBi HaKa3W BUAAIOTHCA 32 PE3YIABTaTaMH PO3-
IJISITY BUMOT TIPO CTATHEHHS OCHOBHOT 3a00proBaHOCTI.
Bonrouac Bumoru npo crsarHenHs 3% piuHuX, mrpad-
HUX CaHKIiH, 30MTKIB, IHOIAMIKHUX BTpaT y MeXax
HAKa3HOTO MPOBADKCHHS CYINM HE 33J0BOJBHSIOTE.
BinmMoBnsitoun y BHadl HaKa3iB 3a JTaHOK KATETOPIEr0
BUMOT, CyIH HAroJOIIyIOTh Ha TOMY, III0 BOHH HE BiJ-
noBinatote npunucam ct. 148 I'TIK Ykpainu (He € BU-
MOTaMH PO CTSATHEHHSI TPOIIOBOI 3a00proBaHOCTI 3a
JIOTOBOPOM, VKJIaJIeHUM Y MHUCHMOBIH (opmi), 3a3Ha-
Yarouu, 10 3aSBHUKHA MOXYTh 3BEpPHYTHChH 13 BIIMOBIJI-
HUMH BUMOTaMH B TIOPSIIKY MO30BHOTO MPOBAKEHHS.
Sk mpukiag MOKHa HaBECTH TOCTaHOBY KWiBChKOTO
aneIsIifHOTO TOCIONAPChKOro cymy Bim 27 Oepe3Hs
2018 poky y cmpasi Ne 910/1002/18 ta yxsany ['ocro-
nmapebkuid ey micta Kuera Bin 30 6epesns 2018 poky y
crpasi Ne 910/3640/18.%°

VY mpormeci amanrariii 3aKOHOJIABCTBA YKpaiHH 0
3akoHonascTBa €C HOMIIBHO O3HAMOMHUTHCS 3 TOCBIIOM
JIep KaB-4ICHIB, SIKi BXKe peOpMyBaIH CBOT IIPaBOBI CUC-
TEMH BIJIMOBIIHO JIO 3a3HaueHUX cTaHaapTiB. OHie0 3
Takux jaepxkap € OeneparuBHa peciryoika Himequunna.

Ha teputopii HiMeyunH# TakoXK BTIJICHO CIPOIICHE
JIOKyMeHTapHe npoBajpkeHHst (Mahnverfahren), sike 3a-

®  €auHuil  JepKaBHMH  peectp  cymoBux  pimeds. URL
http://reyestr.court.gov.ua/.
0 URL http://evris.law/uk/stattja-nakazne-provadzhennja-persha-

praktika-zastosuvannja-procesualnoi-noveli-gospodarskimi-sudami/.
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3BHYAM € HAWETIIEBITNM CIIOCOOOM OTPHUMAHHS CYJIOBOTO
PIIIEHHS TIPO CTATHEHHSI 3 OOPYKHHUKA OCHOBHOTO OOpry
pa3oM i3 HaJEeKHUMH 33 3aKOHOM BiJICOTKAMH 32 HECBO-
€gacHy oruiary. Takok J0 CIpomeHuX (GopM CyIOBOTO
posmsimy B HiMeyuuHi BITHOCSATH TPOBADKEHHS CIIPaB
amrcrepixramu (Verfahren vor den Amtsgerichten), oco-
OJIMBICTh SKUX TIOJIATAE B TOMY, 1110 Y BHITAJIKY, KOJIU IliHA
cnopy He nepeBuinye 600 eBpo, Cymn MOXKe BHU3HA4YaTH
PO3BHTOK MpOIECy, TOOTO BUIO3MIHIOBATH TI YW IHIII
MIPUITUCH Ha BIIACHUM CIIPaBEIUIMBUN PO3CYI; BIJCYT-
HICTh HEOOXITHOCTI ydJacTi y TpoIieci aJlBoKaTa; BUHeCe-
HE B IIbOMY BHUITAJIKy PIIICHHS € OCTaTOYHIM, BCTYIIA€ B
3aKOHHY CHITY HETaiHO 1 OCKap)KEHHIO HE Ii/IIATAE.

CrieriayibHI TIpaBHJIa TAKOX IPH3HAYCHI BEKCEIb-
HOMY 1 YEKOBOMY IIpoliecam, siki € ocoOnmBuMHu (op-
MaMH JIOKYMECHTapHOTO MPOBAKEHHS, OPI€HTOBAHIMU
Ha JIOCSATHEHHS IIe OLIBIIOro JMHAMI3MY 3a paxyHOK
MOAAJBIIOTO CIIPOIICHHS 1 TPUCKOPEHHS MPOIIeCyaTb-
Hoi popmu.t

1 Konoguuipka T.B. CripolueHi cynoBi npoueaypu B rocroaapcbkomy
npoueci. Oneca, 2018. 34 c.
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BucnoBkn

[lincymMoOBy10YM BHKIIAJE€HE, BBXKAEMO, LIO TOCIO-
Japchbke IpollecyalibHe 3aKOHOJABCTBO KpaiHMW MOBHH-
HO PyXaTUCh Y HAIPSMKY BJIACHOT MOJIelTi 3aCTOCYBaHHS
CHPOILEHUX NPOLEAYP 3 ypaxyBaHHIM CBITOBOIO 10CBi-
Iy B IbOMY ITUTaHHI.

JIilicCHO, BJIOCKOHAJTIOIOYHU TOCIIO/IAPChKE MPOIECy-
aJbHe 3aKOHONABCTBO, CIIiJl MAKCUMaJIbHO BiJoOpa3u-
THU CIIPSIMOBAHICTh MPOLIETYP HA OllepaTUBHE BUPILIECH-
Hs CIIOPY, L0 3yMOBJIEHE CIeln(}IKOI0 rocrnogapchbkol
JiATIBHOCTI, CTBOPHUBIIM HAJEXKHI YMOBH JUIst (PyHKIII-
OHYBaHHA W PO3BUTKY €KOHOMikH. BomHoudac motpe-
OyIOTh yBEIEHHSA B TOCHOAAPCHKHUM MpoIec JUIe Ti
BUBa)KEHI anmpoOOBaHi MpolecyajbHi €IeMEHTH, 5Kl
3a0e3MeuyloTh MPUUHATTA IPAaBOCYIHUX PillleHb, a HE
YTBOPIOIOTH YUCIIEHHI MOMXJIMBOCTI HETOOPOCOBICHUX
BiIMOBia4iB (OOPIKHUKIB) JIUIsST YXUJICHHS BiJI BIJIIOBI-
JAJIbHOCTI IIJIIXOM 3aTSATyBaHHS PO3MIALY TOCHoaap-
CBKHX CITpaB.
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Success fee as a form of advocate’s remuneration: the prospect for implementation

Fomina Oksana
Postgraduate Student of the Department of Judicial, Law Enforcement Agencies and Advocacy
of the National University “Odessa Law Academy”, Ukraine

The article is devoted to the study of the success fee. The advantages (increasing of accessibility to justice for
the population, increasing of motivation of an advocate etc.) and possible difficulties that may arise in case of its
use (temptation of an advocate to get the desired result by any means on the principle of “the purpose justifies the
means”, problem of collecting a success fee) are analyzed. Ways of overcoming of difficulties are explored.

The draft Provision on the Success Fee, which should be approved by the decision of the Council of Advocates
of Ukraine, is proposed. Was mentioned that the Draft Provision should include following elements: general
provisions (definition of the concept of “success fee” as a form of advocate’s remuneration for the implementation
of protection, representation in case of a positive decision in favor of the client); principles of applying of a success
fee (rule of law, legitimacy, confidentiality, priority of client’s interests, honesty, voluntariness and proportionality);
size of the success fee; procedure for payment of a successful fee; responsibility of the parties and the procedure for
the compulsory collection of a success fee.

As conclusion was mentioned that changes in the payment of an advocate’s activity is a logical step because of
the changes in organizational forms of advocate activity (creation of corporations by advocates with economists
and auditors), expanding the list of types of advocate activities etc. Therefore, in spite of the possible difficulties
during introducing of a success fee, idea of its implementation to Ukrainian legislation is acceptable in the case of
a settlement of its existence at the corporate level with the simultaneous amendments to the Law of Ukraine “On
Advocacy and advocate’s activity” and other legal acts in this sphere.

Fonopap ycr[ixy AK (])opMa BUHAropoau ajiBoKkara: nmepCricKTuBa BIPOBA/I?KCHH S

Domina Oxcana lzopiena

acnipanm xageopu opeanizayii cyo0osux, npagooXopOHHUX OP2aHie ma a08oKamypu
Hayionanvnoeo ynisepcumemy « Odecvka iopuduuna axademisy, Yrpaina

Beryn

ToHopap ycmixy, 800 yMOBHHMIA TOHOpAp BigoMuii 6a-
raTbOM KpaiHaM CBITy. Bke TOCHTh TpUBAJIMH Yyac Taka
¢dopma BuHaroponu BukopuctoByeThes B CLIA, Kana-
1i, ABctpanii, BeiaukoOpuranii (3 00MeXEHHSIM PO3Mi-
Py CyMH BWILIATH Ta KaTEropii CIpaB, B SIKUX i1 MOXe
Oytu mepenbaveHo), Dpanuii (BUHAropoaa 3aJeKHO
BiJ] pe3yabTaTy po3nBIAy CIIpaBU MOXKE OyTH TOTaTKOBO
nepeadadeHa JOroBOPOM MiXkK a[BOKATOM Ta KIIEHTOM ).

B VYxpaini mpobnemarrka roHopapy ycmixy HaOyia
0COONMBOI aKTyaJbHOCTI IICIIsI BHCIOBICHHS Bepxos-
HuM Cy0M, SIK HAWBUIIIUM CyZOBUM OPraHOM, IIPAaBOBO1
nmo3utlii y cripasi Ne 462/9002/14-11, BiAMOBITHO 70 SKOT
JI0ZIaTKOBA BUHAropoJia aJiBOKaTy 3a JOCATHEHHS I03U-
TUBHOTO PIIICHHS y CIIPABi € IUIATOIO 32 CaM Pe3yJIbTar
(TIO3UTHBHE PINICHHS), HOCSTHEHHS SKOTO BiIIOBIIHO
JI0 YMOB JIOTOBOPY HE CTABUTHCS B 3aJICKHICTH Bif pak-
THYHO HAJIAHUX MOCITYT?,

JocmipkeHHSIM THTaHh TOHOpapy aJBOKara Iie-
pEeBaXXHO 3aiiManucsi 3apyOiKHI HAyKOBIII Ta BYEHI:
T. MxI'yurnece (T. McGuinness), [e bankepe L. (De

t Mep3snas FO.E. «['oHopap ycnexa» Kak (popMma OIUIaThl yCiIyT ajBoKara
B YKpanHe M HEKOTOPHIX 3apyOeKHBIX cTpaHax. CydacHa IMBiTiCTHKA:
marepiamu 10-0i Mixnap. Hayk.-mpakT. koHd. (M. Omeca, 27-28 KBiT.
2015 p.). 2015. 620 c. C. 269.

2 [Tocranosa Bepxosuoro Cyuy y cripasi Ne 462/9002/14-11 Bix 12 ueps-
a1 2018 p. URL : http://reyestr. court.gov.ua/Review/75003682.
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Backere C.), Jlarxaysep e H. (Lathauwer De N.),
M. Kpumnan (J. Krishnan), X. Kpursep (H. Kritzer),
B. Muxprokos, A. 3enenyxun, I. Yepaumos, M. 3axa-
puna, J[. CrenanoB ta iH. Cepell yKpaiHCHKHX HayKOB-
I[iB Ta TPaKTUKIB BapTo Bim3Hauutu H. BakasHOBY,
A. biprokosy, O. Jlpo3noBa, 1. ['onosans, C. [BauIbKO-
ro, C. ®ypcy Ta iH.

MeTo10 cTaTTi € BH3HAUCHHS OCHOBHHX XapaKTe-
PHCTHK TOHOpapy YCIIiXy, YMOB Ta TIEPCIIEKTHB HOTO
3aCTOCYBaHHsI B 8JIBOKATCHKIH MPaKTHIN B YKpaiHi.

Buxusiag ocHoBHOro MmarepiaJy

ToHOpap ycmiXy € pi3HOBHIIOM TOHOpapy aJIBOKara.
Bimmnogigso 10 c1. 30 3akony Ykpaiau «IIpo amBokarypy
Ta aJIBOKATCHKY JISUILHICTBY TOHOpap — 11e (hopMa BHHATrO-
PO/IH aJIBOKATA 32 3IFCHEHHSI 3aXKCTY, [IPE/ICTABHHIITBA Ta
HaJIaHHS 1HIIMX BHJIIB TIPABOBOI JIOTIOMOTH KiTieHTy. [Topsi-
JIOK Horo o0umncieHHs ((ikcoBaHMIA po3Mip YM MOTOIMHHA
oruiara), MiJICTaBH JUIsl 3MIHH PO3MIPY, TIOPSIIOK CIUIATH,
YMOBH [TOBEPHCHHS Ta 1H. BU3HAYAIOTHCS B JIOTOBOPI PO
HaJIaHHs TIPaBOBOT orioMord. [1i/1 9ac BU3HaYEeHHS po3Mipy
TOHOPApy Ma€ BPaXOByBaTHCS CKIIQJHICTh CIIPaBH, KBaTi(i-
Kallist i 10CBi aBoKara, (PiHAHCOBHI CTaH KJIi€HTA TOMIO®,

3 Ansokarypa Vkpainu: Kuura 1. Opranisauis aaBokarypu (3 IpakTH-
KyMOM) : IAPYYHUK Y IBOX KHHTAaX / 3 3ar. pel. A.10.H., Ipod. 3aciyxe-
Horo topucta Ykpainu C.f. @ypeu 1a k.10.H, nouenta bakasnosoi H.M.
2-re BUJ. IONOBH. 1 mepepo0. Kuis : Axnepra, 2016. C. 649.
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Fomina Oksana

V IlpaBuiax aJBOKATChKOI €THKH, OKPIM 3arajibHUX
YMOB OO TOPSIKY OOYNCIICHHS Ta CIUIATH TOHOPapy
(ct. 28), BH3HAYAKOTHCS TaKi TMHUTAHHS, SIK OTPHMaH-
Hsl HEBHECEHOTo (HeIOBHEceHOro) roHopapy (ct. 30),
cIiata TOHOpapy y BHUIIAAKY OTHOCTOPOHHBOTO PO-
3ipBaHHS KJIIEHTOM JIOTOBOPY MPO HAJTaHHS MPABOBOI
noroMord (cT. 31), MOXKIMBICTh aJ{BOKATa JIJIUTH CBIH
TOHOpap 3 HIIUMH 0co0aMH, SKIIO I He 3a00POHEHO
3aKOHOJIJABCTBOM (CT. 6) TOIIO.

[I{os0 roHOpap yCIiXy, TO BapTO BiJ3HAYUTH, IO BiH
3HAXOAWTH SIK CBOIX MPUXMIBGHUKIB, TaK 1 CYMPOTUBHH-
kiB. OCHOBHI XapaKTEPUCTHUKU Takoi ()OPMH BHILIATH
BHHATOPOIY aJBOKATY BUILTHBAIOTH i3 TIEpeBar Ta Hemlo-
JIIKIB, SIKi CIIOCTEPIraroThCsl IMij] Yyac i1 BUKOPUCTAHHS.

o mepeBar BiTHOCSITE:

— 30UIBIIEHHSI JIOCTYITHOCTI MPaBOCY/IIS I Hace-
JieHHsI (OCHOBHI €KOHOMIYHI pH3HMKH Oepe Ha cebe a-
BOKAT, IHBECTYIOUYM BJacHi (iHAHCH, 4yac 1 3yCHIUIS Y
CIIpaBy KII€HTA);

— MIIBHIICHHS MOTHUBAIii agBOKara (BHHAropoma
aJIBOKaTa 3aJISKUTh BiJl IIO3UTUBHOTO /LTS HOTO KITiEHTa
pe3yIsTaTy CpaBy);

— TOHOpAp YCIIiXy € METOIOM 3allydcHHS Ta YTpHU-
MaHHS aJBOKATOM CBOIX KJII€HTIB*.

Y6adaeThcs, IO OKPECIICHI TIepeBaru € JIUCKYCii-
Humu. Tak, Korcrurytiero Ykpainu (ct. 59) mporoso-
[ICHO TIPABO KOKHOTO HA IPABOBY IIOTIOMOTY, B TOMY
guci 0e3oriaTHy. 3aKOHOAABCTBO MPO Oe30IUIaTHY
MPaBOBY JOIMOMOI'Y BH3HAYa€ JisUIbHICTh CHCTEMH
HaJlaHHs 0e30IJ1aTHOT PaBOBOT TONMOMOTH. TakuM uu-
HOM, JIOCTYTI TPaBOCYAIS IJIsl HACEICHHS OB I3y E€ThCS
HE 3 EKOHOMIYHMMHM PU3UKAMH aJIBOKATa, a 3 TaApaHTIs-
MH, SIKi BCTAHOBJICHI JCPXKABOKO 1 PEATi3yIOThCS IS~
XOM JIep»aBHOT TOJITUKKA Yy cdepi peamizamnii npasa
rpoMaJisiH Ha nipodeciiiny npaBauuy nornomory. lllomo
JpyToi Te3H, a caMe TiABUINCHHS MOTHBAIlIT aJiBOKaTa
SIK TIEpeBaru Takoi (POPMH OIUIATH, TO BBAXKAEMO, IO
JaHe TBEP/KCHHS IIEPETBOPIOE aBOKATa HA ITiIIPH-
€MIIS, TOJOBHUM 3aBIAHHSM SKOTO CTa€ OTPUMAaHHSI
NpUOYTKY, IO MPSIMO CYNEPEYUTh NMPU3HAYCHHIO 1H-
CTHTYTy aIBOKaTYypH, 3acaiaM aJBOKATCHKOI IisITbHO-
CTi Ta mpucs3i aaBokara. Tpers Te3a, BIIMOBIAHO IO
SIKOT TOHOpAp YCIIXY € Memooom 3allydeHHs Ta YTPH-
MaHHs aJIBOKaTOM CBOiX KIII€HTIB, TAKOX € CITIPHOIO,
OCKUTBKH TOHATTS «METO/» y HayIli BAKOPUCTOBYETHCS
JUTSI BU3HAYEHHS crToco0y TMi3HAHHS a00 JIOCHIIKEHHS
meBHOTO sBUIIA. KpiM TOTO, BUXOISIYU 3 TOTO, IO CT.
30 3akony Ykpainu «IIpo agBokarypy Ta aBOKarchbKy
JUSIBHICTR» BU3HAYa€ TOHOPApP @HopMOr BUHATOPO-
JI1 aJIBOKaTa, TOOTO 30BHIIIHIM BHPa30M BHHATOPOIU
3a 3[IACHEHHS aJIBOKATCHKOI JISUTBHOCTI, TO TOHOpPAp
YCHiXy, SIK Pi3HOBHJ TOHOpapy aaBOKATa, TAKOXK CIIiJT
BH3HAYATH K POPMY BHHATOPOIIH.

Jlo HenoMiKiB TOHOpApy YCIiXy BITHOCSTH:

4 BiptokoBa A.M. 3a0e3neueHHs aJBOKATYpOK KOHCTUTYIIIHOTO paBa
0OBHHYBAUCHOTO HA 3aXKCT y KPUMIHAJIBHOMY Ipolieci YKpaiHu : JHC...
JOKT. topul. Hayk : 12.00.09 ; Onecbka HalliOHaJbHA IOPUAMYHA aKaJie-
mis. Opxeca, 2006. C. 387.
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— CIIOKYCY a/IBOKaTiB OTPUMaTH Oa’kaHUH pe3ysIbTaT
Oy/Ib-sIKUMH 3aco0amMHu 32 IPHUHIIATIOM «METa BUIIPABIO-
BYE€ 3aCO0MN»;

— roHOpap ycmiXy poOUTh aJBOKaTa 0COOMCTO 3alli-
KaBJICHUM Y PE3yJIbTaTi CIpaBH, IO TEPEIIKOHKAE HOTO
HE3aJISKHOCTI Ta HEYNepeHKEHOCTi. AJIBOKAT, MOro-
JUKYIOUHCh Ha TOHOpAp YCIIiXY, CTA€ CBOEPITHUM CITiBY-
YaCHMKOM PH3HMKOBAHOI oreparlii, sika JIMIIe 4YacTKOBO
3aJICKHTh BiJl IPO(ECiOHANI3MY aJBOKaTa, a OUIBIIO
MIpOO — BiJl IHIIUX OOCTaBUH;

— 3aCTOCYBaHHsI TOHOPAPY YCIiXy B HU3II BUITAJIKIB
YCKIIQIHIOETBCS YSABICHHSIM TIPO «YCHiX» y KOHTEK-
CTI BHKOHAHHS IIEBHOTO JOPYYCHHS, OCOOJHMBO SKIIO
HIeThes PO KpUMiHATBHE IPOBAKEHHS 200 HeMaltHO-
Bi CIIOpH;

— TPOOJIEeMaTHYHICTh CTSATHEHHS TOHOpapy YCITiXY.
YKJIagaroun JOToBip PO HalaHHS MPABOBOI JOITOMOTH,
KIIEHT i3 JIETKICTIO MTOTOIKYETHCSI HA YMOBH TOHOPAPY
YCHIXy MOPIBHSIHO 3 BUIAJKAMHU, KOJU BiH 3MYIICHHUN
Oy/e CIIaTUTH TOCIYyTH aaBOKaTa B MOBHOMY 0OCsI31
HE3aJIC)KHO Bifl pe3yJbTaTy;

— OpIEHTHpP aJgBOKaTa Ha TOHOPAp YCIIXy 3MYIIYE
HOro mpuitMaTH JOPYYCHHS JIMIIIE 3 BUCOKOIO BIpOTiIHI-
CTIO iX YCIIIIIHOTO 1 IIBHKOTO BUKOHAHHST;

— aKTHBHE 3aCTOCYBaHHs TOHOPAPY YCIiXy HEBiIBO-
POTHO TIPU3BEIE 0 3aBHUIICHHS BAPTOCTI IMTOCIYT a/1BO-
KaTiB, a/DKE OCTAaHHI 3MYIIICHI OyyTh 3aKJIaJIaTH y TaKy
BapTICTh MIEBHY «CTPAXOBY CyMY»”.

[IpoanaizyBaBIId MOXIIUBI TIEpEBard Ta HEIOJIIKA
TOHOpapy YCIiXy, BBAKAEMO 32 MOXJIMBE TOIUTHTH 1X
Ha J[BI TPyIH: OpTaHi3aliiHi Ta MOpanbHO-eTHYHi. [1ep-
IIa TPpyTa OB’ s3aHa 3 MOPSIKOM CTSATHEHHS TOHOPapy
yCHiXy, BU3HAUEHHsIM #oro posmipy. [IpoOmemu mi€i
TPYIH MOXKHA BUPIIIUTH IIJISIXOM 3aKOHOZABYOTO 3aKpi-
TUICHHST MOXIIMBOCTI 3aCTOCYBaHHS TOHOpapy YCIiXy
(SIK yMOBH JIOTOBOpPY TIPO HAJaHHS IIPABOBOI JOMOMO-
TH) 3 BU3HAYCHHSAM OCOOJIMBOCTEH HOTO 3aCTOCYBaHHSI.
[pyra rpyna CTOCYEThCS MOPANBHUX IWIIEM, IO MO-
JKyTh BUHHKHYTH TTiJI 4ac aJJBOKATChKOI isIbHOCTI. [To-
ropkyemocst 13 1. CeMeHIOKOM, SKHid BKa3ye, IO Mpo-
deciiinl TUIeMn TPOSBISIOTHCS B PO30IKHOCTIX MIXK
npodeciiHIMU CTaHAapTaMU Ta OCOOMCTUMH IIEPEKO-
HaHHsIMHU ajiBokata’. TIpoTe BBaXKaemo, IO y BUIAIKY
JIOTpUMaHHA aaBoKaToM lIpaBui aJBOKAaTChKOI €THUKHU
Ta Tiepe0aYeHUX HUMH TMPUHIIMITIB JAiSUTHHOCTI, a caMe:
BEPXOBCHCTBA TpaBa, 3aKOHHOCTI, TIPIOPUTETY IHTEpe-
CIB KJIIEHTIB TOIIO — BC1 JIMJIEMH y JISUTBHOCTI aJJBOKATa
Oy/yTh BHUpIIIICHI.

BizcyTHICTh 3aKOHOAABYOTO 3aKPIIUICHHS (JI03BOIY
200 3a00pOHM BUKOPUCTAHHS) TOHOpApy YCIIXy € TpH-
YUHOI BUHUKHEHHS FOPHUIUYHUX KOJi3id. Bin3Hauumo,
o MpoOJeMy HOro 3acToCyBaHHsI CIpoOyBalHd BHPI-

° BiprokoBa A.M. 3abe3redeHHs a/[BOKaTypOr KOHCTHTYLIHHOTO IpaBa
00BMHYBAYEHOTO HA 3aXMCT Y KPUMiHAJIBHOMY Ipoleci YKpaiHu : JHC...
JOKT. fopuz. Hayk : 12.00.09 ; Onecbka HalioHalIbHA IOPHANYHA aKaje-
mist. Ozeca, 2006. C. 387.

¢ Cemenrok 1.51. TIpodeciiini quemMu, MPUHIMIN, Ta [[IHHOCTI B aJ[BO-
KarchKiil aisuibHOCTI. Yaconue KuiBchkoro yHiBepcutery mnpasa. 2012,
Ne 2. C. 66.
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muTH cyaoBi opranu. Tak, Bumwuit [ocnionapesknii Cynn
y pitrenni Ne 925/71/16 Bin 15.11.2016 p., Bkazas, 1o
TOHOpap YCIHIXy IIJKOM BIiMOBIJa€ MPUHIIAITY CBOOO-
JI1 JIOTOBOPY Ta HE Ma€ KOJIi3il 13 HOpMaMH YHHHOTO
3aKOHOJABCTBA’.

VYV pimenni KacaniiiHoro muBiIBHOTO Ccymy Ne
462/9002/14-11 Bix 12.06.2018 p., B sikoMy OyJ10 BU3HA-
YEeHO, MO0 OJHIEI0 3 YMOB BKa3aHOTO JIOTOBOPY MIiXK
aJIBOKATOM Ta KJIIEHTOM OyJIo Te, IO 3a JTOCSTHEHHS
MMO3UTHBHOTO PIIICHHS B 3a3HAYCHIN [MBUIBHIN cripa-
Bi (BH3HAHHS IpaBa BJIACHOCTI HA YaCTHHY KBapTHPH,
YKJIaJICHHS MUPOBOI yrojW Ha YMOBAax, IO MPHHHATI
MM03WBaYeM) a/IBOKAT MaB OTPHUMAaTH BUHATOPOIY B PO3-
Mipi 10% Bix CymHu, IO CTAHOBUTH EKCIIEPTHY BapTiCTh
YAaCTHHH KBAPTUPH (TIPEIMETa CY0BOTO PO3IISY ).

Cynni BC mocwinanucs Ha noiokeHHs ct. 901 1lm-
ButbHOTO Kosiekcy YkpaiHu, BiIIOBITHO IO SIKOTO 32
JOTOBOPOM TIPO HAJaHHS MOCIYT OIHA CTOPOHA (BHKO-
HaBeIlb) 3000B’A3YETHCS 32 3aBJIaHHSAM JPYroi CTOPOHU
(3aMOBHUWKA) HAJ]ATH TTOCIYTY, SIKA CITOKUBAETHCS Y TIPO-
eci BUMHEHHsI [TeBHOT 1111 a00 31iiICHEHHS IEBHOT AisUIb-
HOCTI, a 3aMOBHHUK 3000B’I3y€ThCS OTUIATUTH BUKOHAB-
[IEBI 3a3HAYCHY MOCIYTY, SKIIO iHIIEC HE BCTAHOBJICHO
JIOTOBOPOM. Y pillleHHi OyJI0 BU3HAYCHO, 10 JTOAATKOBA
BHHArOpoO/a aJBOKATY 3a JOCSITHEHHS IMO3UTUBHOTO Di-
IICHHS Y CIpaBi 3a CBOTM 3MiCTOM 1 ITPABOBOO MTPHUPO-
JIOK0 HE € TIATOI0 33 HaJlaHl MOCIYT'H B PO3YMIiHHI CTa-
teit 632, 903 LK Ykpainu Ta crarti 30 3akony Ykpainu
«[Ipo axgBokaTypy Ta aiBOKAaTCHKY isUTBHICTEY, a € TUIa-
TOIO 33 caM Pe3yJIbTarT (TIO3UTHBHE PIMICHHS ), JOCSITHEH-
HSI SIKOTO BiJTIOBITHO IO YMOB JJOTOBOpPY HE CTaBUTHCS B
3aJIeKHICTh Bl (aKTHYHO HAJJAaHHUX TTOCIYT.

Otxe, BumeHaBeneHe pimenHs BC mocraBmio ro-
HOpap ycIixy mo3a 3akoHoM. [Ipote BapTo Haroixocutu
Ha TOMY, IO YKpaiHa HaJICKUTh IO POMaHO-TEpPMaH-
ChKOi MPaBOBOi CiM’i, Ta Cyqy HE MalOTh 3aKOHOIAB-
YUX MMOBHOBAXXCHb, HA BIJIMIHY, HAPUKIA/, BiJl CyAy Y
CIIIA, sikmii «CTBOPIOE TIPABOY». SIK 3a3HAYMB aMEepUKaH-
cokuii BueHui E. YoppeH, cya TBOpUTH IPaBo y Tpoiieci
CBOET OCHOBHOI CYI0BOI AisuIbHOCTI®.

VY 3B’A3Ky 3 HEMOCHIJOBHICTIO CYTOBOi IPaKTH-
KM BapTo MIATPUMATH TOUYKYy 30py A. BiprokoBoi, sika
BKa3ye, 10 MOXJIHMBICTb 3IIMCHEHHS aJBOKATCHKOI
JUSUTBHOCTI Ha yMOBaxX TOHOpapy YcCIiXy Oesmocepen-
HbO 3QJICKHTH BiJl ICHYBaHHS HOro periameHTamii Ha
3aKOHO/IaBYOMY/KOPIIOPATUBHOMY PIBHSX, SIKa HAJLISE
HOTo IOPUINYHOIO CHJIOI0 Ta 3a0e3ledye CyTOBHM 3a-
xuctom™,

7 TlocranoBa Bumioro rocmogapcbkoro cymy VYkpaiHu y crpasi
Ne 925/71/16 Big 15 nucronana 2016 p. URL : http://reyestr.court.gov.ua/
Review/62823481.

8 [Tocranosa Bepxosroro Cyuy y cripasi Ne 462/9002/14-11 Bi 12 ueps-
us1 2018 p. URL : http://reyestr. court.gov.ua/Review/75003682.

® Ocranenxo B.JI. Illono npo6iem cy10BOi MPaBOTBOPUYOCTI MpH 31ikc-
HEHHI KOHCTUTYLIHHOTO KOHTpOJI0. MOpuIMYHMI HAyKOBHH e€IeKTpo-
HHMI KypHain. 2015. Ne 5. C. 51.

0 BiprokoBa A.M. 3abe3neueHHs aJBOKaTypOI0 KOHCTUTYIIHOTO mpaBa
00BHHYBaUE€HOI'0 Ha 3aXUCT y KPUMIHAJIBHOMY Ipoleci YKpaiHH : JHuC...
JOKT. topul. Hayk : 12.00.09 ; Onecbka HalliOHaJbHA IOPUIAMYHA aKaJle-
mis. Opxeca, 2006. C. 399.

208

Success fee as a form of advocate’s remuneration...

Ha mominbHICTh TaKOTO 3aKpiIUICHHs 3BePTaB yBary
i O. JIpo3noB, 3ampornoHyBaBx J0MoBHUATH cT. 30 3a-
koHYy Ykpainu «IIpo ajBokarypy Ta aJBOKATChKY HisUTb-
HICTB)» YaCTHHOIO 4:

«4. AnBokar Ma€e MmpaBo BIAMOBIIHO JI0 TOPSIIIKY, 3a-
TBepILKeHOro Panioro ajBokaTiB YKpaiHH, BKIIIOYATH B
JIOTOBIp TIPO HAaJaHHS MpaBHUYOI (MPaBOBOI) JOMIOMO-
T YMOBY, BIIIIOBITHO JIO SIKOi pO3Mip Ta/abo0 BWILIara
KIIIEHTOM BHHATOPOJN CTABUTHLCS B 3AJICXKHICTh BiJ pe-
3yJIBTaTy HaJaHHS aJBOKAaTOM IIPaBHUYOI (TPaBOBOT)
JOTIOMOTH, 30KpeMa y BHITQJIKy YXBaJCHHS CYIOBOTO
pillleH s Ha HOro KOpHCTh (TOHOpap yCImixy )»h.,

VY 3B’S3KY 13 IIUM BBKAEMO, 1[0 TAKUM 3MiHAM Ma€e
neperyBaTH HOPMAaTHBHE BH3HAYCHHS TOHOPAPY YCIIXy
NUITXOM MPUHHATTS pilmieHHs Panoro anBokariB Ykpa-
1HHM, 30KpeMa 3aTBepKeHHs [lomokeHHss mpo roHopap
yenixy. JlominpHo, mo6u [lomokeHHS MICTHIIO TakKi
CTPYKTYPHI €JIEMEHTH:

1. 3arapHi TIOJOKECHHS:

— BU3HAUCHHS ITOHATTSI «TOHOPAP YCHIXy» K (POpPMHU
BUHATOPOIM aJIBOKaTa 3a 3IIMCHEHHS 3aXHCTY, Tpel-
CTaBHHUIITBA B Pa3i MO3UTUBHOTO BHPINICHHS CIIPaBH HA
KOPHCTBH KITIEHTA aJBOKATa;

—3acaJid 3aCTOCYBaHHS TOHOpapy YCIiXy (BEpXOBEH-
CTBO TIpaBa, 3aKOHHICTh, KOH(DIICHIIHHICTh, TPIOPUTET
IHTepeCiB KIEHTA, JOOPOCOBICHICTh, JIOOPOBUIBHICTH
Ta CIIBPO3MIPHICTS);

— PO3Mip TOHOpapy yCIIXy;

2. Ilopsimok BUILIATH TOHOpApy ycmixy. B ropuamd-
HIH HayIll € TOYKa 30Dy, 3TTHO 3 SKOK TOHOPAp YCIiXy
MOBHUHEH OYTH CITaY4SHO CTOPOHOIO, IO TIPOTpaia CIIip.
1. TonoBanp, HaMPHUKIIAJA, BBaXKa€ HEMOUIIHHAM IOMY-
IICHHSI TaKoi CUTYallii, OOTPYHTOBYIOUH, IIIO TOHOPAp
YCIIiXy — II€ Ti KOIITH, TKAMH CTOPOHA HE PH3HUKYE: CTO-
poHa abo mporpae crpaBy 1 HE MOBUHHA Oy/e TUIATHTH
III0 CyMY aJBOKary, a00 BUrPaE i IIe JOAaTKOBO «3apo-
OUTDH 11i KOIITH BiJl CTOPOHH, TI0 Tporpaia?.

3. BignoBianpHIiCTh CTOPIH Ta MOPSIOK MPUMYCO-
BOTO CTSITHEHHSI TOHOPApy YCIHiXy.

BucHoBknu

[HCTUTYT aABOKAaTypH MOCTYIIOBO 3MIHIOETHCS, PO
0 CBiJJYaTh PO3BUTOK OpraHi3alliftHuX GopM MisiIbHO-
CTI aJlBOKaTiB (aJlBOKaTh 00’ €IHYIOThCS B KOpIIOparlil
pa3oM i3 eKOHOMICTaMH Ta ayIuTOPaMHU), PO3IIUPECHHS
TIepesTiKy BUJIIB aIBOKATCHKOT AISITLHOCTI, 3MIHH TIOPSIJI-
Ky HaOyTTs crarycy aaBokara. OTxe, 3MiHH Y (popmax
OIJIaTH [ISUTBHOCTI aJBOKaTa € JIOTIYHHM Ta OYiKy-
BaHMM €TaroM. BakjauBo, mo0M BOHHM HE BCTYIAIH Y
MIPOTHPIYYS 13 MPUHIMIIAMH OpTaHi3amii Ta JisIIBHOCTI
aJIBOKATYPH.

"1 ToHOpap ycIixXy a/{BOKaTa: CBITOBHIA JOCBIJ i IIEPCIIEKTHBY 3aKOHO/IAB-
gyoro BperymoBauHs B Ykpaini. URL : https:/jurliga.ligazakon.net/
analitycs/171358 gonorar-uspkhu-advokata-svtoviy-dosvd--perspektivi-
zakonodavchogo-vregulyuvannya-v-ukran.

2 Tonopap ycmixy y cymoBomy mpoueci: Oyt unm me 6ytu. URL :
http://ukrainepravo.com/news/ukraine/gonorar-uspikhu-u-sudovomu-
protsesi-buty-chy-ne-buty-/?month=03&year=2019&.
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[oHOpap ycmixy MOXKHA BHU3HAYHTH SK (QOpMY
BHHATOPOJM a/IBOKATa 3a 3[IHCHEHHS 3aXHUCTYy, MPe[-
CTaBHUIITBA B pa3i MO3UTHBHOTO BUPIIMICHHS CIPaBH
Ha KOPUCTH Kii€HTa agBokara. OCHOBHHMH Xapakre-
PUCTUKAMU TOHOPApYy YCIiXy BBa)KAEMO: HAsBHICThb
JIOMOBJICHOCTI MIXK KJIIEHTOM Ta aJBOKaTOM IIPO HOTO
3aCTOCYBaHHS; JOOPOBUIBHICTh HOTIO CIIaTH, HasB-
HICTh MO3UTUBHOIO JJIsI KJI€HTA PE3yNbTaTy PO3IIISLY
CrpaBH, TOOTO MPUAHATTS PillieHHs CYIy Ha KOPHCTh
kiieHTa. J[0OAaTKOBUMHU XapaKTEPUCTHKAMH TOHOpapy
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WWW.REOS.UNI-GOETTINGEN.DE

Success fee as a form of advocate’s remuneration...

YCIiXy BBKAEMO 3acajil HOro 3aCTOCYBaHHS, PO3MIp,
MOPSIOK BHILIATH, IIPUMYCOBOTO CTSTHEHHS Ta BiIO-
BIJIaJILHICTh CTOPIH Yy pa3i MOpyIICeHHs 3000B’s3aHb,
10 MOKYTh BHHHKHYTH ITiJ{ 9aC BUKOPHCTAHHS TaKol
(hopMu BHHATOPOIH.

loHOpap ycmixy MoXKe 3aCTOCYBaTHUCh aJIBOKATAMHU
B YKpaiHi, IpOTe MHUTaHHSI HOro 3aCTOCYBaHHS IiIs-
raloTh HaJEKHOMY BPETY/IIOBAHHIO B HOpMax 3aKoHY
VYkpainu «IIpo agBokarypy Ta alIBOKaTChKY HisTTBHICTEY
Ta [IpaBui aIBOKAaTCHKOI ETUKH.
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According to the Basic Principles on the Independence of Justice, approved by UN General Assembly Resolutions
40/32 and 40/146 of 29 November and 13 December 1985, the principle of the independence of the judiciary gives
the courts the right and duty to ensure the fairness of the trial and respect for the rights of the parties. Paragraph 10
of this document stipulates that judges must have high moral qualities and abilities to ensure the independence of the
court. That is, legal proceedings should be not only highly professional, but also highly moral, because if it ignores
the notion of morality, then it is not a judicial process in the full modern sense of this notion. In addition, the author
analyzed complaints submitted to judges to the High Council of Justice, and it was found that a significant part of
them, according to the applicants, relates to violations of the rules of judicial ethics itself. Therefore, the topic of the
article is relevant to the study.

The rules of ethical conduct for judges are defined in international acts and enshrined in the norms of the national
legislation: the Law of Ukraine “On the Judiciary and Status of Judges” and the Code of Judicial Ethics, and the
National School of Judges of Ukraine has developed a special ethical training course for judges. According to the
author, this course must necessarily include the study of different approaches to the definition of the concept of
judicial ethics and their basic principles. Thus, under the judicial ethics, the author proposes to understand a certain
system of basic principles of the regulation of the conduct of judges in court, in court and extra-judicial behavior,
which are constructed taking into account the peculiarities of the judge’s professional activities and created to
support judicial standards, act objectively and independently in order to increase the significance existing legal
norms and rules of conduct for judges. And among the principles distinguishes: 1) service to society, 2) decent

behavior, 3) integrity, 4) competence, 5) political neutrality, 6) transparency, 7) integrity.

The article examines not only the main components of these principles, but also outlines the main methods of
training judges by trainers of the National School of Judges of Ukraine on ethical issues, which will improve the
quality of judicial education and, as a consequence, the administration of justice.

[puHnunm cy1iBcbKOI €TUKH: 0CO0IUBOCTI HABYAHHS

1llesuoea Ana Onexcanopisna
3aCMYNHUK OUpeKmopa

Xapkiscvroeo pecionanvrhoeo 6iodinenus Hayionanwnoi wikonu cyoodie Yxpainu, Yxpaina

Beryn

3rigao 3 OCHOBHUMH MPUHIIMIIAMHA IIOI0 HE3aJIeK-
HOCTI MPaBOCY/JIsA, CXBAJIEHUMHU pe3ottorisimu 40/32 ta
40/146 I'enepanbroi Acambiiei OOH Bin 29 nuctonana
ta 13 rpyaus 1985 poky, MPUHIKMI HE3AJICKHOCTI CY/10-
YHHCTBA HAIISE CYAH IIPABOM 1 000B’sI3KOM 3a0e31meqy-
BaTU CIPAaBEUINBICTH CYIOBOTO PO3IIILLY Ta MOBAry IO
npaB cropid. Y myHKTi 10 mboro mokymeHTa nependa-
YCHO, IO CYHII TS 3a0e3MeUCHHS HE3aIeKHOCTI CYIoy
[MOBMHHI MaTH BHCOKI MOpalbHi SIKOCTI Ta 31i0HOCTI .
AHAJIOT1YHI MOJIOXKEHHS 3aKPIIJICHI 1 B pSL THIIHAX MIK-
HApOIHUX JOKyMeHTIB. ToOTO cymoumHCTBO Mae OyTu
HE JINIIe BUCOKONpodecitHuM, a i BHCOKOMOPAITEHHM,
OCKIJTBKH SIKIIO BOHO ITHOPY€ MOHSTTSI MOPAIBHOCTI, TO
HE € CYIOYMHCTBOM y TIOBHOMY CY4acHOMY PO3YMiHHI
oporo MOHSTTS. Jlo TOTO K, aHAN3yIOuM CKaprd, sKi
HAJIXOIITh Ha CynmiB n0 Bumioi pamu nmpaBocyns, 3Ha-
YHa IX YaCTHHA, HA TYMKY 3asBHHKIB, CTOCY€ThCS IIOPY-
[ICHb caMe MPaBUII CYANIBCHKOT eTHKH. ToMy BBa)kaeMo
TEeMy POOOTH aKTyaJ bHOI, 2 METOI0 CTATTI BH3HAUac-

! MixknapoHi crauapti y cepi cynounHcTBa. KuiB @ BUAQBHHUIITBO
«Ictunay, 2010.
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MO JTOCIIJDKEHHS TIPUHIIMITIB CYAJIIBCHKOI €THKH, SIKI €
6a3ucom I0OPOYECHOCTI; 0COOMMBOCTEH HABYAHHS CY/I-
JIIB €ETUYHUM 3acaiaM.

Buxsan ocHoBHOro MartepiaJty

BricokoMOpanbHIM TPHUHITUIIOM TPABOCYANS €
HE3aJICXKHICTh Cy/IiB. Po3misraroun e nmpuHun i3
TOYKH 30py CaMe MOpaNbHUX 3acal, CJIiJI MaTh Ha yBa-
31, 0 HOTO 3MICT TOJISATAE HE TIJIBKUA Y BUKIFOUCHHI
Oy/ib-SIKMX BIUIMBIB Ha CY/JIIB 13 METOI CXHJIUTH iX 10
BHHECCHHsI TIEBHOTO PIllICHHS, aJie i B HASBHOCTI TICB-
HUX MOpaJbHUX SIKOCTEH Cy/JiB, SIKi JaHOTh IM MOX-
JUBICTh TPOTHCTOSATH OYIOb-SIKHM TAaKUM BILTHBAM.
BuxoBaHHS MOPAITLHUX SIKOCTEH Y CY/UIIB € OCHOBHOKO
rapaHTiero iX He3aleKHOCTI. SIKuMu O JOBEpIICHUMHU
He Oynu 00’ €eKTHBHI TapaHTIil €T He3alle)KHOCTI, BOHU
OyIyTh MaTH HIKYEeMHE 3HAYCHHsI, SKIIO MOpajibHI
3acaiM CyIJIi I03BOJISFOTh HOMY BUHOCHTH PIlICHHS HE
3a COBICTIO 1 BHYTPIIIHIM ITEPEKOHAHHSM, a Ha JOTOIY
TOMY YH iHIITOMY BILTHBY?.

2 Kokopes JI.JI. Y4acTHUKHM paBOCY/Hs [0 YTOJIOBHBIM jieiaM. M3na-
TenbCTBO BopoHexckoro ynusepeurera, 1971. C. 138-139.
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Tak, aHaTI3yI0UH ITOXOKCHHS MTOHSTTS CYIIBCHKOT
€THKH, BAPTO 3a3HAYNTH, 1110 BOHA € PIZHOBHUIOM ITpode-
CITHOI eTHKH, ONHIET 13 Tally3ei eTHYHOI HayKH, HAyKH
po Mopayib. ETHYHI HOPMH SIBIISIIOTH COOOK0 CHCTEMY
171e# 1 ysIBIICHB TTPO MPABWIIBHY 1 HENPABUIIbHY ITOBEIIIH-
KY, SIKI BUMararoTh BUKOHAHHS OJHUX Jid 1 3a00pOHs-
FOTh 1HIIII.

O. OscsanHiKOBa BBa)Xka€, M0 €TUYHI BHUMOTH JIO
MOBEJIIHKU CY/II SBJISIFOTH COOOK0 CYKYITHICTH MOpaJib-
HUX TPaBWJI MOBEMIHKH, 32 IOMOMOTOI0 SIKUX MO)KHA
OLIHUTH Ji1 Cy/IJIi 3 OISy TAKUX [IHHOCTEH, K CIIpa-
BEJTUBICTh, CYMIIIHHICTbD, TiJHICTh, JIFOASHICTH TOIIO.
HayxoBwuist 3a3Hauae, o i CyAIiBCHKOIO ETUKOIO Tpe-
0a pO3yMITH TIEBHY CHUCTeMy 0a30BHX MPHUHIIUIIIB per-
JIAMEHTAIlli MMOBEIHKH CY/JIIB Y CYyJIOBOMY 3acCiJiaHHi, B
Cylli Ta 1M03acyIOBOI IMOBEIIHKH, K OOyI0BaHi 3 ypa-
XYBaHHSIM OCOOIMBOCTEH NPOQeciitHOT AISUTLHOCTI CY/I-
Ji Ta CTBOPEHI JJIS MIITPUMKH CY/IIIBCbKUX CTaHIAPTIB,
JHIOTH 00’ €KTUBHO 1 HE3AJIEKHO 3 METOK 301IbLICHHS
3HAYYIIOCTI HassBHUX MPABOBHUX HOPM Ta MPABUII ITOBE-
IHHKH ISt Cymise,

Benuka KiJTbKiCTh TOJIOKEHb PI3HUX MIKHAPOIHUX
aKTIB TIpUAUICHA TUTAHHIM CYIUIIBCHKOT eTuku. Tak,
Hanpukiaa, 1. 10 OCHOBHUX MPHUHIMIIB HE3aJIeK-
HOCTI CYJIOBHUX OpraHiB mnepeadadae, mo Cy/aji MOBHH-
HI MaT¥ BUCOKI MOpaJIbHI SIKOCTI ¥ 3M10HOCTI, 8 TaKoK
BIJMOBIIHY IiATOTOBKY 1 KBasidiKalito B raay3i mpasa®.
AHaJIOTIYHE TIOJOKEHHsI OyJIo Mi3HINIe 3aKpilicHe 1 B
Pexomennarii Komitery MinictpiB Pagu €Bponu momo
HE3aJIS)KHOCTI, e(DEeKTUBHOCTI 1 poJii CyIIiB, JIe 3a3Ha-
YEHO, 1110 BCI pillIeHHs] CTOCOBHO npodeciiiHoi kap’epu
CYIUIIB TIOBUHHI IPYHTYBaTHUCS Ha 00’ €KTHUBHHX KpHUTE-
pisix, a BiAOIp Ta Kap’epa Cy/JIiB — HA OCHOBI 3aCyT,
Oepyuw J10 yBaru KBamiikailiro, Y4eCHICTh, 3110HOCTI Ta
BMIHHS.

3aKoHOIABEIb MPHIIISE 3HAYHY yBary MHUTAaHHIM
npogeciiinoi etuku cymaiB. Tak, 28.03.2015 nHaOym
YUHHOCTI 3akoH Ykpainun «IIpo 3abe3neucHHs mpaBa
Ha crpaBemuBuii cym»’, a 30.09.2016 poky BCTymuB
B cwty HOBUH 3akoH Ykpainu «IIpo cynoyctpii i cra-
Tyc cynaiB»’. Crarrero 56 mpodinbHoro 3aKoHy, y sAKii
BHM3HAYCHI MpaBa Ta 000B’SI3KU CY/IIi, Iepea0adaeThes,
IO CyIas 3000B’SI3aHUI JTOTPHMYBATHCS MPABUI CyI-
JIBCHKOI eTuKU. KpiM TOTO, Cy/IBCHKIM €THIT TTPUCBS-
YeHa CIelniadbHa HOpMa — CTaTTs 58, sika Mae caMe TaKy
Ha3By — «Etuka cymmi». [Tynkrom 3 wactunm 1 crarti
106 3akoHy BH3HAYECHO, 0 OJHIEIO 3 TIJICTAB MPHUTAT-

% 0. OscsiuikoBa. [Ipodeciiina eTrka Cy/liB Ta NPaLiBHUKIB CYLy 5K
YHHHUK, 10 BIUTHBAcE Ha popMyBaHHs rpoMacekol nymku. [linnpuemun-
LITBO, rocroaapcTBo i mpaso. 2016. Ne 8. C. 196-200.

4 OCHOBHI NPUHIHMIN HE3aJEKHOCTI CyI0BUX opraHiB. [IpaBa JroquHn
i mpodeciiini cranaapTu 17st OpHCTiB. AMcTepaaM-Kuis : Yip.-Amepuk.
Gropo 3axucty npas JoauHu, 1996. C. 28-31.

> MapkoB O. HpaBcTBeHHBIC Havana Cyaeickoil mpodeccuu (OmbIT U
pasmbinienus). Poccuiickas roctumust. 2001, Ne 11, C. 43-45.

¢ 3akon Yipainu Big 12.02.1015 Ne 192-VIII «I1po 3abe3reuens mpasa
Ha crpaBemmBHii cym». URL : http://zakon4.rada.gov.ua/laws/show/192-
19 (nara 3BepueHHs : 13.05.2019).

" TIpo cymoyctpiii i craryc cymuis : 3akon Ykpaiuu Bix 02.06.2016 p.
Ne 1402-VIIIL. URL : http://zakon2.rada.gov.ua/laws/show/1402-19 (nata
3BepHeHHs : 04.06.2019).
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HEHHsI CY/UIi JIO JIUCIMILIIHAPHOI BIAIMOBIIAIBHOCTI €
JOMYIICHHS CYyAACIO TTOBEIIHKH, IO TIOPOYHUTH 3BAHHS
cymi abo MmiIpuBa€e aBTOPUTET MPABOCYIIS, 30KpeMa B
MUTAHHSX MOpalli, YeCHOCTI, HEMIKYITHOCTI, BiIOBIJI-
HOCTI CITOCOOY JKUTTSI Cy/JI HOTO CTarycy, JOTPUMaHHS
IHIIMX HOPM CYJTIBCHKOT €THKHU Ta CTAHAPTIB MTOBEIIH-
KH, sIKi 320€311e4yI0Th CYCITUIBHY JIOBIPY JIO CYyIY, IPOSIB
HETIOBard JI0 1HIIKNX CY/JIiB, a/IBOKATIB, €KCIIEPTIB, CBiJI-
KiB YM 1HITUX YYaCHHKIB CYJ0OBOTO MPOIIECY.

BBakaemo, 110 MpUHIMIIAM €THKH Mae OyTH TpH-
JIiJIeHa 0coOJIMBa yBara ImiJi 4ac HaB4aHHs (T11IBHIICH-
Hs KBamiikarii), ajpke BOHH JIOMIOMAraroTh PO3BHTKY
KyJIBTYPH CYIIB Ta IPALiBHUKIB CYLY, IO CIOPHUSIE CyC-
MUIBHOMY MOpO3yMiHHIO. ETHKa OBHHHA OyTH 1X BHY-
TPIIHIM TTEPEKOHAHHSIM, OCHOBHHM MPABUIIOM JKHUTTA,
CHPUATH 3MIITHEHHIO JOBIPH CYCIIIBCTBA 10 CYIOBOI
CHCTEMH 3arajioM.

HamionanpHa 1mkoia cymmiB  YkpaiHu (Oani —
HIIICY), BpaxoByIoUH BHIICBHKIAICHI OOCTABUHU, B
MeKaX ITTOTOBKU 3allpoBaIiiia TPESHIHTH i Ha3BOIO
«CynaiBchKa eTHKa Ta IOOPOYECHICTh CY/IJTi», OCHOBHUM
3aBIAaHHIM SIKUX € BHSBICHHS 1HIUBITyadbHUX TOTPEO
CYIUIiB IIONO BIOCKOHAJICHHS i CTHUMYJIOBaHHS X IO
MiATPpUMaHHS KBamiikaiii Ha HAJICKHOMY PIBHI i JI0
po¢eCiiHOrO 3pOCTaHHS.

[IpoBeneHHsT TakUX TPEHIHTIB HEOOXIJHO PO3IO-
YHHATH 3 aHANl3y TEPMiHA «CYOOIBCbKA emuKay, aJxe
JKOIICH HOPMATHBHO IIPABOBHUI aKT HE MICTUTH HOTO TITy-
MadeHHs1. Tak, i Hero Tpeda po3yMiTH MEBHY CUCTEMY
0a30BHX MPHUHIIMIIIB PErJIaMEHTAIIT TOBEIIHKH CYIIB Y
CYIOBOMY 3aciJilaHHi, B CY/Ii Ta M03aCyI0BOI MOBEIIHKH,
SIK1 MTOOY/IOBaHI 3 ypaxyBaHHIM OCOOMUBOCTEH mpode-
CIHHOI JISUTBHOCTI CyAJli Ta CTBOPEHI Ui MiATPUMKH
CYITIBCHKUX CTaHIAPTIB, JIF0Th 00’ €KTUBHO 1 HE3aJIeK-
HO 3 METO0 30UIBIIICHHS 3HAYYIOCT] ICHYIOUHX ITPaBoO-
BUX HOPM Ta IPaBIJI IOBEIHKH IS CY/IIIB.

OxpeMy yBary mig 4Yac HpodeciiHOro HaBYaHHS
(migBHIeHHS KBawiQikalii) cyauiB HeoOXiHO 30cepe-
IUTU HAa TPUHIANAX CYITIBCHKOI €THKH: 1) CITy)KIHHS
CYCIIITBCTBY, 2) TiAHOI MOBEAIHKH, 3) MOOpOYECHOCTI,
4) KOMIIETCHTHOCTi, 5) MOMITHYHOI HEHTPaIBHOCTI,
6) TPaHCIAPEHTHOCTI, 7) CYMJIIHHOCTI.

Po3mstHeMO X OKpEeMo 1 OUTBII IETaTBHO.

1. [IpuHOUT CITy>KIHHS TPEICTaBHUKA CYTOBOI CHC-
TEMH CYCIUIBCTBY MA€ BHXOIHUTHU 3 TOTO, IO JIFONWHA,
i1 )KUTTS 1 370POB’sI, YECTh 1 T1/IHICTh, HEAOTOPKAHHICTh
1 Oe3reka BU3HAIOTHCS B YKpaiHi HAWBHIIOKO COIliallb-
HOMO IiHHICTIO. OTXE, B iHTepecax MiATPUMKH 1 3Mill-
HEHHsI JOBIPH T'POMAJISIH 10 JisUIbHOCTI OpraHiB cyJ0BOT
BIIAIM iX MPEICTaBHUKH 3000B’s3aHI BUKOHYBAaTH CBOI
nocazioBi 000B’SI3KU CYMIIIHHO, Ha BUCOKOMY ITpodeciii-
HOMY DPIBHI, CIIPUSITH B MEXKaxX CBOET KOMIIETEHIII1 peaJti-
3aLii roJIOBHOI MICii AepyKaBU — CIY)KIHHIO CYCHIIBHUM
iHTEepecaM y paMKax 3aKOHY, CBOEIO TIOBEIIHKOIO, AisIMU
1 BAMHKAMU CIIPUSITH 3MILHEHHIO BipU TPOMAJISIH y yec-
HICTh 1 HEYNEPEHKCHICTh IIUX OPTaHiB; JisITH B 3aralib-
HOHAIIIOHATBHUX IHTepecax Ha ONaro yKpaiHChbKOrO Ha-
POy, HE JOMYCKATH Aiii 1 BANHKIB, sIKi 0OMEXYIOTh HOTO
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npaBa, CBOOOIM 1 3aKOHHI iHTepecH abo 3/1aTHI 3aBIaTh
IITKOJTA Y€CTi i TIAHOCTI JIFOWHY 1 TPOMaJITHIHA.

2. I'itHa moBeTliHKa repedoavae: mopary 10 TiTHOCTI
IHIIIMX 0Ci0, BBIWIMBICTh 1 TIOTPUMAaHHS BUCOKOI KYJIb-
TYpH CIIJIKYBaHHS, JOOPO3HWIMBICTh 1 3amoOiraHHs
BHHUKHEHHIO KOH(DJIIKTIB y BIJHOCHHAX 3 TPOMaJIsiHA-
Mu®, HemomyeHHs (B TOMyY YHCI # 11032 ¢i1yk0010) il
1 BYMHKIB, SIKI MOKYTh 3aIIKOJIUTH IHTEpECcaM CITYKOH
Y HETaTUBHO BIUITMHYTH HA peryTamito cyani. Hempu-
MyCTUMO, O1JTBIIIE TOTO, BAPTO B3araji yHUKaTu 00roBo-
peHHsI Oyb SKUX JETale THX YU IHIIMX POOOYHX MO-
MEHTIB 11032 IIPOIECYATEHIM TTOPSIIKOM.

BBaxkaemo, mo s DOCATHEHHs Oa)KaHOTO pe-
3yJIbTaTy IIiJl 4aCc HaBYaHHS HEOOXITHO KOMILIEKCHO
MiIXOAUTH IO BUBYEHHS KOKHOTO 3 HpuHIMIIB. Tak,
repen moyaTkoM TpeHiHry Bukiamgady HILICY cumin
MPOBECTH TECTYBaHHS, sIke O MICTHJIO JKUTTEBI KeHCH
Ta 3apOTIOHYBATH Pi3HI MOJIEII TIOBEIHKH Y BiIITOBI-
nsx. Taki MUTaHHS MarOTh OyTH PI3HOOIYHHUMH Ta Mic-
THUTH B OMHKCI CKJIAJIHI )KUTTEBI o0cTaBuHU. [Ipruomy
JI0 iX po3pOOJICHHS Ta NEPEeBIPKH PE3yJbTaTiB OMUTY-
BaHHS MaroTh OyTH 3aiydeHi (axiBii B Taiy3i MCHXO-
JOTii, JUI MOJETIOBAHHS IICHXOJIOTIYHOTO MOPTPETY
KOXHOTO cynni. Takwii mOpTpeT AacTh 3MOTY BHSBH-
TH «IpOOIEMHI acleKTH» MOBEIIHKH OMHUTYBaHOTO Ta
CKOpETyBaTH IIONajbllle HABYAHHS, BPaXOBYIOYH BCi
0COOIHBOCTI.

3. JloOpodecHicTh mependavae: a) CHPSIMOBaHICTh
JIil Ha 3aXHCT MyOJIIYHUX IHTEpECiB, 3a0e3MEUCHHS TIpi-
OpHUTETY 3arajbHOrO Oiara rpoMaJsH HaJ OCOOUCTHU-
MU, MPHUBATHUMH a00 KOPIOPAaTHBHUMH IHTEPECAMHU;
0) HETIPHUITY CTUMICTh BUKOPUCTAHHS IEPKaBHOTO MaifHa
B OCOOMCTHX MIJSAX; B) HEJOMYIICHHS HAasBHOCTI KOH-
(umiKTy MK TyOJIYHUMHU ¥ OCOOMCTHMHU IHTEpECaMu;
I') HEpO3TOJIONICHHS W HEBUKOPUCTAHHS 1H(OpMAIi,
IO CTaJa BiloMa y 3B 513Ky 3 BUKOHAHHSIM 0COOOIO CBO-
iX 00OB’S3KIB, Y TOMY YHCIIi MICJIS MPUITMHEHHS 001#i-
MaHHS HEI Ti€l YM 1HIIOT Mocau, KPiM yCTaHOBICHUX
3aKOHOM BHIIQJIKiB; JI) MIPUCIKAHHS HATAHHS OyIb-sSKUX
IepeBar Y BUSABICHHS MPUXIIBHOCTI A0 OKpeMuX (i-
3MYHHUX YU IOPUIUYHUX 0Ci0, MOTITHYHKMX MapTid, Tpo-
MaJICBKHX 1 peNiriiHuX opraHizarii.

VY mporeci BUBYCHHS IHOTO IMPHHIIMITY MPEICTAB-
aukam HIICY gopednHo 3acTocoByBaTu iHTEpak-
THUBHI METOOM B CYIMIBCBKUX Tpymax. Tak, TpymnoBe
OOTOBOPEHHSI MAaKCUMAaJbHO ITiJBHUINYE AKTUBHICTH 1
BHECOK KOXKHOTO ydacHuKa. KoHdymili cBoro gacy my-
npo 3a3HauaB: «CKaxiTe MeHi — i s 3a0ymy. [lokaxits
MeHi — i s 3anam’siTato. J{aiiTe MOXITUBICTE OOTOBOPHTH —
1 51 3po3ymito. JlaiiTe MOXKIIMBICTh HABYMTH 1HIIIOTO — 1 51
JIOCSATHY JIOCKOHAIOCTI®». PeKOMEeHIyI0Th JUtsi 06roBO-
PEHHSI HABECTH PEATbHUH MPUKIIAJ 13 )KUATTSI, CUTYAIIIt0,
sIKa cTajach i3 KojieraMu (He OOOB’SI3KOBO B CYIOBIi

8 [Tpo 3arBepmkeHHs [IpaBiiI €THYHOI IIOBEIIHKH JIePXKaBHHX CIIy’KOO0B-
uiB : noct. Ka6. MinictpiB Ykpainu Big 11.02.2016 p. Ne 65. O¢iniiinuii
BicHUK Ykpainu. 2016. Ne 15. Cr. 592.

® SIpemuyk H. ®opMu Ta MeTOqM iHTEPAKTUBHOTO HABYAHHS: CEMi-
Hap-TpeHiHr s Bautenis. JJupexrop mxomn. 2005. Ne 44. C. 23-25.
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cuctemi). JIuckycist joroMarae yTOYHUTH CBOT YsIBJICH-
HSl, YCBIZIOMHUTH TIOYYTTS 1 cTaBieHHs. OOroBOpeHHS y
rpymax JIa€ 3MOTY KoJieraM OiJIbIlie Ii3HATHCS OUH PO
OJTHOTO, CTUMYJTFOE BUTbHUI OOMIH JTyMKaMH, 301JIbIITy€
HWMOBIPHICTh TOTO, 1[0 YYAaCHHKH Kpalle 3pO3yMilOTh
TOYYTTsI 1 MO3MITIT IHIKX, OLTBIIE 3BaYKATUMYTh HA HUX,
a TpeHep, Y CBOIO Yepry, 3MO)KE OLIHUTH CTaBJICHHS
TOTO YM IHIIOTO CY/UII IO OKPECIIeHOI CUTyarlii, 3’scy-
BaTH NPOTAJIMHHU Y 3HAHHSX, HasBHI poeciiiHi nedop-
Marii Ta HampsIMKH, B SIKHX TpeOa MOMpPaIioBaTh 3 THM
YU 1HIITUM CITyXa4eM.

4. KoMnieTeHTHICTh MOXe OyTH mpodeciiiHor0, 0co-
oucroro i comiansHoro'. Ilpodeciiina mnependayae:
(a) piBeHb 3HaHb y cepi npaBa; (0) piBEHb MPaKTHU-
HUX HABUYOK Ta YMiHb Yy TIPaB03acTOCYBaHHI; (B) e(ek-
TUBHICTh 3IHCHEHHS TTPABOCYIS; (T') AISUTBHICTH MO0
MiBUILIEHHS (PaxOBOTO PiBHS.

KomrieTeHIliss 0COOUCTOCTI OIIHIOETHCS (BCTAHOB-
JOEThCS) 32 TAKMMH TOKa3HHKaMH: 1) KOTHITHBHI
SIKOCT1 0coOHCTOCTI (JIoriyHe, abCcTpakTHe, BepOaibHe
MUCJICHHS); 2) €MOTHBHI SIKOCTI 0COOHCTOCTI (cTpeco-
CTIMKICTh, KOHTPOJIb €MOIliH, eMOIliifHa CTaOUIBHICTh
TOIIO); 3) MOTHBAIIHO-BOJILOBI SIKOCTI OCOOMCTOCTI
(BIAMOBIAANBHICTD, JUCIUIUIIHOBAHICTh, CTIHKICTh PO-
00401 MOTHBAIIIT TOIIO).

11i mOKa3HUKH BH3HAYAIOTHCS 32 JOTIOMOTOIO BiJIIO-
BIJTHAX TECTyBaHb OCOOHCTHX MOpPaJIHHO-IICHXOJOTIY-
HUX SIKOCTEM Ta 3arajbHUX 3410HOCTEH 1 OLIHIOIOTHCS
Ha TIICTaBl BUCHOBKY IIPO ITiJICYMKH TaKHX TECTyBaHb
Ta 3a pe3yJbTaTaMH JOCII/DKEHHS 1H(popMalii, ska
MICTHTBCS B 0COOOBIH cripaBi 0coOH ab0 CYTIBCBKOMY
JIOChE, 1 CITIBOECIIH.

BinmoBiHICTh CYIUII KPUTEPIKO COIIAIbHOI KOMIIE-
TEHTHOCTI OIHIOETHCS (BCTAHOBIIOETHCS) 32 TaKUMU
MOKa3HUKAMHM, K KOMYHIKATHBHICTh, OPTaHI3aTOPCHKI
3I0HOCTI, YIPaBITIHChKI BIACTHBOCTI, MOpPaJbHI PHCH
0COOHMCTOCTI: YECHICTh, MOPSAAHICTh, PO3YMIHHS H J0-
TPUMaHHS TPaBUJI 1 HOPM, BIJICYTHICTh CXHJIBHOCTI 10
KOHTIPOMYKTHUBHUX Jii, JUCIMILIIHOBaHICTh. I[IpoTe
BapTO 3BEPHYTH yBary Ha OLIHOYHICTH TaKUX MOKa3-
HUKIB 1 MOXJIMBICTD MPOBEICHHS IONATKOBOTO YCHOTO
crinkyBauus Tperepa HILICY i3 cymmsimu abo po3misy
HUMH JIOJATKOBUX KEHCIB JJISI OCTaTOYHOTO i KOPEKTHO-
ro (OpPMYITFOBaHHS BHCHOBKY TPEHEPOM i e(DEKTHBHOTO
KOpET'YBaHHS CHCTEMU €THYHOTO HABUAHHSI.

4. TlonmiTHYHA HEUTPAJBHICTH MoJisArae: (a) B HENO-
MyIIEHHI BIUTUBY TOJITHYHUX 1HTEPECIB Ha i1 1 pilleH-
HS TIPEJCTaBHUKA CyIOBOI cucTemH, (0) y BIAMOBI Bij
MyOIIYHOT JEMOHCTpAIlT MOTITHYHUX MOTIAIB 1 CUM-
narii, (B) y JOTpHIMaHHI YCTAaHOBICHUX 3aKOHOM BHMOT
CTOCOBHO OOMEKEHb IIOJ0 IOJITHYHOI IiSIBLHOCTI,
(T) B YHHKHEHHI BUKOPHUCTAHHS CHMBOJIKH MOJNITHY-
HUX TapTid MiJ 9ac BUKOHAHHS CBOIX 00OB’SI3KIB, (1) Y

0 TTonokeHHs! PO TOPSAIOK Ta METOAOJIOTi0 KBamidikaiiHoro ori-
HIOBAHHSI, TIOKa3HUKH BiJIIOBITHOCTI KPUTEPisiM KBaITi(hiKaIiitHOroO OIli-
HIOBAaHHs Ta 3aco0M 1X BCTAHOBJEHHS, 3aTB. pileHHAM Buioi ksamid.
xoMic. cynniB Yipainu Big 03.11.1016 p. Ne 143/3n-16. Bumia kBanidixa-
miiiHa komicist cymaiB Ykpaiau. URL : https://vkksu.gov.ua/userfiles/doc/
polozhennia.pdf (nara 3Beprenns : 13.05.2019).
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3a0e3IeueHH1 MPO30POCTi Y BIAHOCHHAX 3 0CO0aMHU, SIKi
BHKOHYIOTbH ITOJIITHYHI (DYHKITIT.

BBakaemo, m0 mixg Yac TPOBEICHHS HABYAHHSI B
HUICY maroth OyTH poIeMOHCTPOBaHi (3aIporioHOBaH1 )
MoOJIeNi JIOIyCTUMOT MOBeNiHKK cyuti. KoxkeH mpezcras-
HUK DeMiv MOBUHEH MaTh B apCeHA ISKITbKa 3aroToB-
JICHUX BIJMOBIZICH HAa PI3HOMAHITHI MOJITHYHI TTUTAHHSI,
sIKi O BIZIOOpa)KaJI HE JIMIIE TOJITHYHY HEUTPATTBHICTD, a
i Oyyr O KOPEKTHUMH TIO BiJIHOIIICHHFO SIK JI0 CITIBPO3MOB-
HUKa, TaK 1 J10 00’ €KTa MUTaHHs (JIUCKyCil).

6. TpaHCIapeHTHICTh OXOILIKE BIJIKPHUTICTb, TJac-
HICTh, MPO30PICTh Ta JOCTYIHICTh TH(POpMAIi PO Ji-
SUIBHICTH cynmil! a6o Oymb-SIKOro I1HIIOrO IMpaliiBHUKA
Cylly, KpiM BHUMAJKiB, BH3HaueHUX KOHCTHTYyIi€W i
3aKOHaMHU YKpaiHu.

7. CyMIIIHHICTh CTaHOBHTH c000r0: (a) J00poco-
BiCHE, YecHe W HajexHe npodecioHalbHe BHKOHAHHS
CBOIX 00OB’sI3KIB, BUSIBIICHHSI 1HIIIATHBH 1 TBOPUUX 3[Ti-
OHOocCTei; (0) mocTiliHe MiABUILIEHHS PiBHS CBOET pode-
CITHOT KOMITIETEHTHOCTI W YIOCKOHAJIEHHS OpraHi3arfil
npogeciiHol TisTBHOCTI; (B) HEJTOMYIICHHS YXWUJICHHS
BiJl IPUUHATTS PINICHb 1 BIIMOBIAANBHICTD 3a CBOI il
W pillICHHS.

[IpyHIMTT CYMIIHHOCTI 1 TPAHCITAPEHTHOCTI JE0
CHIBBIJTHOCATHCS OJMH 13 omHUM. Tak, BiIKpHTa, MpO-
30pa JISUTBHICTh CYJII Ja€ MOXKIIUBICTh KOKHOMY ca-
MOCTIHHO TIepeKOHaTHCS B HOro cymiiHHoOcTi. Kpim

1 OgcsinHikoBa O. TpaHCIapeHTHICTD CYI0BOT BIa/IH: OHATTS Ta 3MICT.
BicHuk akanemii npaBoBux Hayk. 2010. Ne 4(55). C. 228-237.
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TOTO, BIIKPHUTICTH CYJOBOTO TIpoOIleCy € Oa3ucoM je-
MOKPAaTUYHOI Ta HE3aJIEXKHOI CYIOBOI CUCTEMH, MPOTE
JISSTKAM CYJUISIM, OCOOJTMBO Ha TIOYATKy CBO€i Kap’ epH,
JIOCTaTHBhO CKIIAJHO BHCTYINAaTH yOsiuHo. Taka ckiaji-
HICTh MICTUTE JEKIJIbKA acIEKTiB, OCHOBHHUM 13 SIKUX €
HE BIJICYTHICTh OPaTOPChKUX HABHKIB, & ICUXOJIOTTUHUI
aCTeKT — IMOCTIiiiHa yBara, THUCK, HaBiTh HE3aJI0OBOJICH-
Hs1 3 00Ky YY4acHHUKIB mporiecy. ToMmy, KpiM TpeHyBaHHS
JI0OPOCOBICHOTO, YECHOTO, HEYIEPEIKEHOTO BUKOHAH-
HS CBOIX TpodeciiiHuxX 00OB’S3KIB Ta OpPaToOpChKOTO
mucrenTsa, TpeHepu HIICY matoTs BUKIIa1aTH OCHOBH
KOH(MITIKTOIOTIT JJIs CY/TIB.

BucHoBkn

BBakaemo, mo neTambHE BUBUCHHS OKPECICHHX
TIPUHITUIIB 1] Yac HaBYaHHS (ITiIBUIICHHS KBaJi(ika-
il) CyamiB cHpusITAME 3a0€3MEUCHHIO CIPABETHBOIO
Ta HEYMEePEeIKEHOTO CYIOYHHCTBA. KpiM TOTO, BHUCOKI
CTaHIAPTU CYATIBCHKOI €THKH CIPHATHMYTH 3pPOCTaH-
HIO I ITPUMKH CYIOBOI CHCTEMH 3 OOKY TPOMaJChKOCTI
Ta TIOKPAIEHHIO SIKOCTI mpaBocyaas B YkpaiHi. [Tpu-
gyoMy HamioHanpHiil 1Kol CyqIiB MOMIOHI OCBITHI
MporpamMu CJIiJi MOIIUPIOBATH HE JIMIIE HA CYAJIB, a 1
Ha BCIX MPEICTABHUKIB CyI0BOI CHCTEMH YKpaiHHu, a
came: IIPeCTaBHUKIB arapary Cyxy, wieHiB Bumioi kBa-
midikariitHoi koMicii cyanis, Bumoi paau npaBocys,
I'pomajchkoi pajau qobpouecHocTi, JlepkaBHOT Cy10BOT
ajIMiHiCcTpaIIii.
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